UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 91-3639

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS

FRANK H. BETHLEY,
Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Mddle District of Louisiana

(Sept enber 14, 1992)

Bef ore REYNALDO G GARZA, DAVIS, and BARKSDALE, Circuit Judges.
DAVIS, G rcuit Judge:

Frank H Bethley was charged with possession of cocaine with
intent to distribute, in violation of 21 U S. C. 841(a)(l). After
a jury trial, he was convicted and sentenced to 120 nonths
i nprisonnment, to be followed by three years of supervised rel ease.
We find no error and affirm

| .

As part of an investigation into the crimnal activities of
Betty Chube, the Drug Enforcenent Adm nistration obtained the
assi stance of Detective WIllie Turner, Livingston Parish Sheriff's
O fice, to act in an undercover capacity as a cocai ne purchaser.
On January 18, 1991, the undercover agent negotiated with Betty

Chube by phone to purchase five ounces of cocaine. After Chube



agreed to nake the sal e she tel ephoned Frank Bet hl ey, and asked him
to cone to her residence and help conplete the transaction.

When Turner arrived at Chube's residence, Bethley wal ked out
of the residence and approached Turner, indicating that he had the
cocai ne. Before Bethley delivered the cocaine, Bethley noticed
ot her agents approaching the residence. He imedi ately went back
into the residence, pulled a bag fromhis jacket, and threwit into
the ap of Bertell Roddy, who |ived with Chube. The agents secured
this bag, which contained 139.9 grans of cocai ne.

Bethley's trial revealed that, for six nonths prior to this
of fense, Bet hl ey had purchased cocai ne from Chube five to six tines
a nonth, in quantities ranging fromone to three ounces.

Bet hl ey chal | enges his conviction on two grounds. First, he
argues that he was denied due process because Bertell Roddy, a
governnent witness, failed to disclose a federal felony conviction.
Second, he argues that the evidence is insufficient to support his
conviction. Bethley also contends that the district court erred in
cal cul ating his sentence under the Guidelines. W consider all of
t hese argunents bel ow.

1.
A

Bethl ey argues first that his conviction resulted from the
perjured testinony of Bertell Roddy, which the governnent know ngly
failed to correct. During Bethley's trial, the foll owi ng exchange
occurred between counsel for Bethley and Bertell Roddy:

Q Wthin the | ast ten years, how nmany crines have you
been convicted of, felony?

A. One.



Q One, in state court?

A That | know of .
Despite the fact that Roddy discl osed his state fel ony conviction,
he did not disclose that, just nonths earlier, he had pleaded
guilty to a federal felony charge as well.

The governnent nust not wthhold potentially excul patory
evidence fromthe accused. Ggliov. United States, 405 U. S. 150,
154, 92 S. . 763, 31 L.Ed.2d 104 (1972). Moreover, the governnment
must not deliberately use perjured testinony or encourage the use
of perjured testinmony. Napue v. Illinois, 360 U S. 264, 269-70, 79
S.a. 1173, 1177-8, 3 L.Ed.2d 1217 (1959); United States v.
Cervant es- Pacheco, 826 F.2d 310, 315 (5th Cr. 1987).

The record shows that the United States gave Bethl ey a copy of
Roddy's state and federal rap sheets, as well as a copy of Roddy's
pl ea agreenent for the federal offense. Moreover, the district
court told the jury that Roddy had entered a plea of guilty to a
federal offense. It is not clear whether Roddy understood that a
conviction followng a plea agreenent is just that--a conviction.
However, counsel for Bethley did not follow up on Roddy's response
about his convictions by directing Roddy's attention to the plea
agreenent . The record belies Bethley's argunent that the
governnent w thheld nmaterial evidence from Bethley, or that
Bethl ey's conviction resulted fromperjured testinony.

B

Bethl ey argues next that the evidence is insufficient to

support his conviction under 18 U S.C. 8§ 841(a)(1l). In review ng

this challenge, our task is to determ ne whether any reasonable



jury could have found Bethley guilty on the evidence presented. In
considering the perm ssible inference we nust viewthe evidence in
a light nost favorable to the verdict. United States v. Bl ack, 644
F.2d 445 (5th Cr. 1981).

Betty Chube testified that she told Bethley that she had five
ounces of cocaine inside a paper sack. She told himthat her new
custoner to whomthe cocaine was to be delivered was a rel ative of
one of their nutual acquaintances. After WIllie Turner, the
undercover officer, arrived, Chube rem nded Bethley of the anount
of cocaine in the sack and the price per ounce of cocaine that he
was to obtain from Turner. The defendant took the sack containing
t he cocaine to neet Turner.

Turner testified that when he arrived at Chube's house,
Bet hl ey cane out, approached him and told him that he had the
mer chandi se and was ready to deal with him Bethley pointed to a
bulge in his jacket as he spoke to Turner. Bethley then tried to
enter Turner's car to conplete this transaction, repeating his
earlier statenment to Turner. Turner, however, replied that he
preferred to deal with Betty Chube. During this exchange, unmarked
cars, which Bethley suspected were occupied by police, slowy
approached Chube's house. Seeing these unmarked vehicl es, Bethl ey
turned around and quickly returned to the residence where he threw
the bag to Bertell Roddy. Before doing so, he told Chube that
"t hey" were com ng.

Bertell Roddy testified that after Turner's arrival and before

Bethley I eft the house to neet him Chube told Bethley that she had



five ounces of cocai ne and wanted $1, 100 per ounce. O ficers found
approxi mately five ounces of cocaine in the paper sack.

The above evidence is adequate to support the jury's verdict
that Bethley possessed cocaine with the intent to distribute, in
violation of 21 U S.C. 841(a)(1).

L1l

Bethl ey argues that the district court nade three errors in
calculating Bethley's sentence under the Federal Sentencing
CGuidelines. First, Bethley contends, the district court inproperly
calculated the anobunt of cocaine for sentencing purposes by
including cocaine that Bethley had purchased in previous
transacti ons. Second, Bethley argues that the district court
inproperly refused to grant Bethley mnimal or mnor participant
status, which would have resulted in a reduction of the base
of fense I evel by either 4 or 2 points. Third, Bethley argues that
the district court inproperly raised Bethley's base offense |evel
by 2 points for obstruction of justice. We consider these
argunent s bel ow.

A

The district court found that Bethley had distributed a
m ni mum of 30 ounces of cocaine during the six nonths prior to the
of fense for which Bethley was convicted. Based on this finding,
the district court included 30 ounces of cocaine as relevant
conduct under 8§ 1Bl1l.3(a)(2) of the Guidelines and increased the
base offense |evel by eight points. Bet hl ey di sputes both the
amount cal culated and its rel evance to the offense of conviction.

Chube testified at trial that she sol d Bet hl ey bet ween one and



t hree ounces of cocaine, five or six times a nonth, for the six
months prior to the incident for which Bethley was convicted. The
evidence also revealed that Bethley possessed a pager from July
1990 to January 18, 1991, and that his only enpl oynent for several
years before January 18, 1991 was assisting his nother with her
home day care service, in return for her financial assistance. A
May, 1990 police search of Bethley's bedroom in his residence
reveal ed $1, 200 cash, a .45 caliber automatic pistol, and a snal
pl asti c bag of cocai ne.

Bet hl ey objected to the district court's use of the additional
30 ounces of cocaine. He stated that he consuned the cocai ne he
purchased from Chube. He told the probation officer that he used
cocaine at least three tines per week. However, an officer from
the Drug Enforcenent Adm nistration testified at the sentencing
hearing that the anount of cocaine that Bethley purchased from
Chube was not consistent with personal consunption. The district
court was entitled to reject Bethley's statenent that he consuned
this relatively large quantity of cocaine. Bethley argues that his
i ndi gence indicated that he did not distribute cocaine. But the
district court was entitled to find that a cocai ne distributor who
al so has a cocaine habit does not wuniversally enjoy financia
success.

To account for Bethley's likely personal use of the cocai ne,
the district court nade a conservative estimte of the anount that
Bethley distributed; the court assuned that Bethley distributed

five ounces per nonth for six nonths, resulting in atotal quantity



of 30 ounces. The district court's findings underlying this
cal culation are not clearly erroneous.

Bethley argues alternatively that even if we accept the
district court's finding that he distributed 30 ounces of cocai ne,
the court nevertheless erred in including this as "relevant
conduct" under the CQuidelines.

US S G 8 1B1.3(a)(2) governs this issue. It nmandates that:

[ T] he base offense | evel where the guideline specifies
nore than one base offense level . . . shall be
determ ned on the basis of the foll ow ng:
(2) solely with respect to offenses of a character for
which 8§ 3D1.2(d) would require grouping of multiple
counts, all such acts and om ssions that were part of the
sane course of conduct or common schene or plan as the
of fense of conviction.?
We nust therefore determ ne whether the district court clearly
erred in finding that Bethley distributed the 30 ounces of cocaine
as part of "the sanme course of conduct or part of a commobn schene
or plan as the count of conviction." United States v. Byrd, 898
F. 2d 450, 452 (5th GCr. 1990).

To qualify as relevant conduct, the prior conduct nust pass
the test of simlarity, regularity and tenporal proximty. United
States v. Hahn, 960 F.2d 903, 910 (9th Cr. 1992). In other words,
there must be "'sufficient simlarity and tenporal proximty to
reasonably suggest that repeated instances of crimnal behavior

constitute a pattern of crimnal conduct.'" United States .

Santiago, 906 F.2d 867, 872 (2d GCr. 1990) (quoting WIlliam W

The term "of fenses of a character for which § 3D1.2(d) would
require grouping in nmultiple counts" does not require the
defendant, in fact, to have been convicted of nultiple counts
US S G § 1B1.3, Application Note 2.
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Wl kins, Jr. and John R Steer, Relevant Conduct: The Cornerstone
of the Federal Sentencing Quidelines, 41 S.C L.Rev. 495, 515-16
(1990)). "When one conponent is absent, . . . courts nust | ook for
a stronger presence of at |east one of the other conponents.™
United States v. Hahn, 960 F.2d 903, 910 (9th Gr. 1992).

Bethl ey's cocaine distribution activities took place within
six nmonths of the offense for which he was convicted. Moreover,
those activities were of a continuous nature. The quantities
i nvol ved were simlar--ounce quantities. Finally, the source and
type of drug were the sane. The district court's conclusion that
Bethl ey's distribution of 30 ounces of cocai ne was rel evant conduct
to his offense of conviction is not clearly erroneous. See United
States v. Mowore, 927 F.2d 825 (5th Cr.), cert. denied, __ US.

_, 112 S.Ct. 205, 116 L.Ed.2d 164 (1991).
B

Bet hl ey argues next that his participation in the offense for
which he was convicted was mnimal, or at |east mnor. He
therefore argues that the district court inproperly refused to
downwardly adjust his offense | evel under U S. S.G § 3Bl. 2.

Section 3B1.2 of the Guidelines tells the sentencing judge to
decrease the defendant's offense level by 4 levels "if the
defendant was a mnimal participant in any crimnal activity," or
by 2 levels "if the defendant was a mnor participant in any
crimnal activity." A"mnimal participant” is one whois "plainly
anong the |east cul pable of those involved in the conduct of a
group. " US S G § 3Bl.2(a), Application Note 1. A "m nor

participant” is a participant who is "l ess cul pabl e t han nost ot her



participants, but whose role could not be described as mninmal."
US S G 8§ 3B1.2(b), Application Note 3.

The introductory commentary to 8 3B explains that "[t]he
determ nation of a defendant's role in the offense is to be nade on
the basis of all conduct within the scope of § 1B1.3 (Relevant
Conduct), . . . and not solely on the basis of elenents and acts
cited in the count of conviction." See United States v. Rodri guez,
925 F.2d 107, 111 (5th Gr. 1991). W use the "clearly erroneous"
standard when reviewwing a district court's findings of a
defendant's status during a crimnal offense. United States v.
Mejia-Orosco, 867 F.2d 216, 221 (5th Gr.), cert. denied, 493 U S.
866, 110 S.Ct. 187, 107 L.Ed.2d 142 (1989).

We have already concluded that the district court did not
clearly err when it counted Bethley's prior cocaine distribution as
rel ated conduct under § 1B1.3 of the Quidelines. Therefore, the
district court properly considered Bethley's prior cocaine
distribution in its determ nation under 8§ 3Bl1.2 of the Cuidelines
that Bethley was not a mnimal or mnor participant.

We have held that a "nule" or transporter of drugs may not be
entitled to mnor or mninmal status. United States v. Buenrostro,
868 F.2d 135, 137-38 (5th Gr. 1989), cert. denied, 495 U S. 923,
110 S. Ct. 1957, 109 L.Ed.2d 319 (1990). And Bethley's activity was
not limted to a single delivery of drugs. He regularly purchased
cocaine and sold it during the six nonths preceding his arrest.
The district court did not clearly err in declining downward
adj ustnent for mnor or mninmal status.

C.



Bethl ey contends finally that the district court inproperly
concl uded that he obstructed justice within the neaning of U S. S. G
§ 3C1.1. Thus, he argues, the district court should not have
upwardly adjusted his offense level by two points under that
secti on.

Section 3Cl.1 of the Guidelines directs a district court to
i ncrease a defendant's offense level by 2 points "if the defendant
Wllfully obstructed or inpeded, or attenpted to obstruct or
i npede, the admnistration of justice during the investigation
prosecution, or sentencing of the instant offense."”

Application Note 3 provides a "non-exhaustive list of
exanpl es" of the type of conduct that this guideline contenplates.
That |ist includes:

(a) threatening, intimdating, or otherwi se unlawfully
i nfl uencing a co-defendant, witness, or juror, directly
or indirectly, or attenpting to do so;

(b) commtting, suborning, or attenpting to suborn
perjury;

(c) producing or attenpting to produce a fal se, altered,
or counterfeit docunent or record during an officia
i nvestigation or judicial proceeding;

(d) destroying or concealing or directing or procuring
anot her person to destroy or conceal evidence that is
material to an official investigation or judicial
proceeding . . ., or attenpting to do so.

Ef fecti ve Novenber 1, 1990, part (d) of Application note 3 has been
amended to include the words:

if such conduct occurred contenporaneously with arrest
(e.g., attenpting to swallow or throw away a controlled
substance), it shall not, standing al one, be sufficient
to warrant an adjustnent for obstruction unless it
resulted in a material hindrance to the official
i nvestigation or prosecution of the instant offense or
the sentenci ng of the offender;
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A district court's determnation that a defendant has
obstructed justice within the neaning of US S G 8§ 3ClL.1 is
subject tothe clearly erroneous standard of review. United States
v. Paden, 908 F.2d 1229, 1236 (5th Cr. 1990), cert. denied,

UsS _ , 111 S. C. 710, 112 L.Ed.2d 699 (1991).

The district court concluded that Bethley ran from the
officer, renmoved the drugs fromhis jacket, and put the drugs in
the hands of Bertell Roddy. The court then concluded that these
three actions, taken together, constituted obstruction of justice
within the neaning of § 3Cl.1 and Application Note 3(d).
Specifically addressing the "standi ng al one" | anguage at t he end of
Application Note 3(d), the district court said that it did not base
its finding on the renoval and the running from the officer
"standi ng alone," but, in addition, "the placing of the particul ar
bag which included the cocaine into the hands of another
def endant . " This action, the court said, was a "material
consideration,” within the neaning of 8§ 3Cl.1

The district court also accepted Ms. Chube's testinony that
Bethl ey contacted her on at |east five occasions attenpting to
persuade her to sign an affidavit swearing he was not involved in
t he offense, and that, on one occasion, he told her "I would do it
for you." The court then held that this conduct constituted
obstruction of justice within the neaning of 8§ 3Cl.1 and
Application Notes 3(b) and 3(a).

We uphold the district court's finding of obstruction of
justice, based on the conbination of Bethley's placing the bag of

cocaine into the hands of Bertell Roddy and his attenpts to get

11



Chube to sign a false affidavit. Therefore, we need not decide
whet her Bethley's actions at the tinme of his arrest, alone, were
sufficient to constitute obstruction of justice within the neaning
of § 3C1. 1.
| V.
For the reasons stated above, we affirm Bethley's conviction
and sentence.

AFFI RVED.
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