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BARKSDALE, Circuit Judge:

Thi s appeal turns on sufficiency of the evidence challenges to
a $50-mllion jury verdict, concerning a long-term contract to
purchase natural gas. The verdict for the plaintiff-sellers was
based on fraud during one period of the contract and breach of
contract during another; but the district court set aside the fraud
portion. Both sides appeal, raising alnost countless issues. W
AFFI RM except wth respect to the prejudgnent interest

cal cul ation, and REMAND for that |limted purpose.



|. FACTS AND PROCEDURAL HI STORY

Concise QI & Gas Partnership, Austral G 1  Conpany,
| ncorporated, and Energy Consultants, Inc. (EnCon; all three
collectively referred to as Sellers) are producers of natural gas
from the Mntegut Field (the Field) in Terrebonne Parish,
Loui siana. They own 62 1/2% of the gas produced fromthat field;
the remai nder is owned by Gol dki ng Producti on Conpany (now DeNovo
Gl & Gas, Inc.; hereinafter ol dking). In Novenber 1977,
Loui siana Intrastate Gas Corporation (LIG contracted for a 20-year
term to purchase the Sellers' share of the gas produced in the
Field (Contract 495).1 Gol dking was designated the Sellers

Representative "for all purposes” wunder the contract. And,
Gol dking had its own contract to sell its gas fromseveral fields,
including fromthe Field, to LIG (Contract 493), which contained
provisions simlar to those in Contract 495.

Item 3 of the contract governs price.? Item3(a) establishes
a base price, and provides for annual increases, if the price is
not otherw se redetermned. Item3(b) gives the Sellers the right
to have the price redeterm ned under certain conditions, while 3(c)
states the nethod. Item3(d) gives LIGthe right to have the price
redetermned i f econom c conditions indicate a significant dowward

change in the value of gas to LIG but provides that the

redeterm ned price "shall not be I ess than such prices then being

. The original Contract 495 sellers were EnCon, GS Gl & Gas
Co., and Cenard G| & Gas Co. Concise acquired Cenard's interest
in 1988; Austral, GS' s in 1985.

2 Item 3 is reproduced in the Appendi X.
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paid by [LIG to ... producers [in Terrebonne and contiguous
parishes -- St. Mary, LaFourche, and Assunption] for simlar gas
" ltem3(e) states that if any state or federal | aw nakes "al
or any portion of Item 3(c)" illegal or inoperative, the parties
w |l neet and mutually determ ne a price for each anni versary dat e,
and provides for termnation by either party if they are unable to
agree. And, Item3(f) provides that if "any state or federal |aw,
rule or regulation establish[es] a ceiling price for the gas sold
under this Contract, then in such event, Seller shall receive the
maxi mum price allowed by such law, rule or regulation”

The contract contains a "take-or-pay" provision: LI G nust
ei ther purchase 80% of the gas produced in the Field each day, or
pay for any deficiency. And, LIG nust take not |ess than 60% of
t hat 80% each nonth

Production began in May 1978; that Novenber, the Natural Gas
Policy Act of 1978 was enacted.® Accordingly, that Decenber,
Gol dking (the Sellers' representative) informed LIG that it
interpreted Item 3(f) to require a price increase. After
eval uating the request, LI G agreed in August 1979 that the Sellers
were entitled to receive the price established under 8 102 of the
NGPA. But, LIG pointed out that the NGPA i nposes an obligation to
refund if it is later determned that the price paid exceeds the
"maxi mum [ awful ceiling price". LIG paid the 8§ 102 price from

January 1979 until March 1983.

3 See Pennzoil Co. v. Federal Energy Regul atory Conm n, 645 F. 2d
360, 367 (5th Cr. 1981), cert. denied, 454 U S. 1142 (1982).
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Ef fective March 1983, LIG sought a price reduction, based on
t he "substantial reduction in market denmand due to a downturn in
the United States econony”; and the Sellers agreed. Accordingly,
fromMarch 1983 t hrough Novenber 1987, the prices were governed by
| etter agreenents.

I n Decenber 1987, the Sellers discovered that LI G was payi ng
hi gher prices to other producers in Terrebonne and contiguous
parishes than it was paying them Therefore, they requested a
price redetermnation pursuant to Itens 3(b) and (c); but LIG
refused to furnish information regarding the prices it was paying
t hose ot her producers. After 1987, and t hroughout this litigation,
LIG continued to purchase the Sellers' gas, remtting paynment
t hr ough ol dki ng.

Austral, one of the Sellers, filed suit against LIGin Texas
state court in Decenber 1988; and Conci se, another of the Sellers,
filed this action in federal court in Louisiana in January 1990.
Shortly after EnCon, the remaining Seller, intervened in 1990 in
the Texas proceeding, the federal court conpelled the joinder of
Austral and EnCon in this action.

The Sellers clained, inter alia, that LIG breached the
contract by failing to pay the contract price after March 1983; and
that, in addition, LIG fraudulently obtained the consent of the
Sellers and their representative, Goldking, to reduced prices from
March 1983 through Novenber 1987. They sought the difference
between the price paid and the contract price, with interest; a

declaratory judgnent as to the validity of the contract; and



speci fic performance. LI Gcounterclai ned for overpaynent from1979
t hrough 1984.

At the trial in early 1991 (evidence presented in six days),
the jury, through interrogatories, found against LIG on its
counterclaim and found that it both defrauded the Sellers from
| ate March 1983 t hrough Novenber 1987 (approxi mately $26 m|1ion)?,
and breached the contract from Decenber 1987 through tria
(approximately $23 mllion). The district judge expressed concern
about the verdict when it was returned.

On post-trial notions, the district court denied the Sellers
requests for declaratory judgnent and specific performance, and
granted only part of the requested prejudgnent interest. LIGnoved
for judgnent notwi thstanding the verdict, a new trial, or a
remttitur. For the fraud award (March 1983 - Novenber 1987), the
district court granted JNOV, but conditionally granted a newtrial.
It denied JNOV for breach of contract (Decenber 1987 - date of
trial).

1. 1 SSUES

As not ed, al though many cl ai ns, facts, docunents, lengthy tinme
periods, extrenely | arge damage clains, and conpl ex and techni cal
data, legal terns, and terns of art were in issue, the evidence was
presented in six days, due in large part to the tinely and
consistent rulings by the district judge, nmany sua sponte. Here,

the parties raise al nost every issue i nagi nable, many of which are

4 For this period, as discussedinfrainPart |Il.E 2., the court
did not submt a breach of contract claim
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without nerit and do not require discussion. The significant
i ssues are addressed bel ow.

As al so noted, sufficiency of the evidence challenges are at
the heart of this case. Qur JNOV review is governed by the well-
known standard from Boeing Co. v. Shipman, 411 F.2d 365 (5th Cr
1969) (en banc):

On nmotions for directed verdict and for
judgnent notw thstanding the verdict the Court
should consider all of the evidence -- not just
t hat evidence which supports the non-nover's case
-- but in the light and wth all reasonable
i nferences nost favorable to the party opposed to
the notion. |If the facts and inferences point so
strongly and overwhelmngly in favor of one party
that the Court believes that reasonable nen could
not arrive at a contrary verdict, granting of the
nmotions is proper. On the other hand, if there is
substanti al evidence opposed to the notions, that
is, evidence of such quality and weight that
reasonable and fair-mnded nmen in the exercise of
i nparti al j udgnment m ght reach di fferent
concl usions, the notions should be denied, and the
case submtted tothe jury.... A nere scintilla of
evidence is insufficient to present a question for
the jury.... However, it is the function of the
jury as the traditional finder of the facts, and
not the Court, to weigh conflicting evidence and
inferences, and determne the <credibility of
W t nesses.

ld. at 374-75.
A.  Fraud
Consistent with the JNOV, our review of the record reveals
only a nere scintilla of evidence of fraud. W need address only
one of the requisite elenents for fraud, defined in Louisiana as
.. a msrepresentation or a suppression of the
truth made with the intention either to obtain an
unj ust advantage for one party or to cause a | o0ss

or inconvenience to the other. Fraud may al so
result fromsilence or inaction



La. Cv. Code art. 1953 (West 1987). Accordingly, the jury was
instructed that fraud is the (1) intentional m srepresentation or
suppression of material facts nmade by one party to another, (2)
w th know edge of their falsity, (3) with the intent to i nduce the
other party to rely on the m srepresentation and act on it, (4)
reliance on the false information, and (5) injury as a result of
that reliance. The Sellers had the burden of proving each el enent
by a preponderance of the evidence, La. Cv. Code art. 1957;
i nsufficient evidence for any el enent sustains the JNOV.

As stated, an essential elenent of the fraud clai mwas proof
that LIGintentionally m srepresented or conceal ed nmaterial facts.
The district court held that such proof was |acking, because the
Sellers were nore interested in "takes" than prices. W agree.

The contract required LIGto either take or pay for a certain
anount of the gas produced daily fromthe Field, and to take part
of that daily requirenent on a nonthly basis. In the nonths
leading up to LIG s first request for a price concession in March
1983 -- the start of the period for which fraud is charged -- the
t akes had been decreasing. At one point, the Sellers' wells were
shut-in for about 45 days, because LIGtold Goldking that it could
not take the gas.

In fact, there was a shortage of takes during 1980-1984, and
considerable evidence that the Sellers were concerned about
mai ntaining them Ripple (LIG testified that LI G had a shortage
of takes for contract years 1980 through 1984, and that increased

takes in later years were intended to nake up for prior deficient



takes. Corcoran (LIG testified that he told Goldking that, if it
did not accept LIGs price, LIG would reduce takes under the
contract. And, Johnson (LIG testified that Gol dking agreed to
reduce the price in return for increased takes. In a witten
summary of a January 1985 neeting with the Sellers, Speyrer
(Gol dki ng) stated that "the consensus was not concerned with price,
however, but with takes". And, he admtted that a higher price
m ght not be as economcally advantageous as having nore gas
purchased at a |l ower price. It was his understandi ng that, w thout
sone price adjustnent, LI Gwould reduce takes considerably. On the
ot her hand, however, he testified that LIG offered only one price
-- there was no option to instead have reduced takes at a higher
price. Mealy (CGoldking) testified that Gol dking did not expect to
be able to nove significant volunes of gas if it did not reduce the
price, and that producers had to "take what they could get".
Carter (CGoldking) testified that the producers wanted to assure
that takes would be maintained at the |evel provided for in the
contract, but that LIG was unwilling to bargain on price.
According to Carter, the lowered price was dictated by LIG and
Johnson (LIG did not say that contractually-required takes could
be mai ntai ned wi t hout the denmanded price concession. But, Cantrell
(EnCon) testified that the Sellers were interested in both takes
and price, and conceded that they agreed to reduce the price in
order to nove the gas.

We are nost mndful of a court's properly circunscribed role

inreviewing a jury verdict. This notw thstandi ng, based upon our



review of the record, as discussed in part above, the evidence
supports only one conclusion: the Sellers agreed to reduce the
price in order to keep the gas flowng. Therefore, LIG s alleged
m srepresentation that the Sellers were receiving its "best" price,
and its failure to disclose its paynent of higher prices to other
producers in the contract area are not material. The Sellers could
have insisted that LI G honor the contractually-required |evels of
takes at a higher price but, instead, they preferred to sell nore
of their gas at reduced prices. Because reasonable jurors could
not have found that LI Gm srepresented or conceal ed material facts,
we affirmthe JNOV for fraud.?®
B. Contract
1. Term nation

The district court denied JNOV for breach of contract for the
peri od Decenber 1987 through trial. LIG contends that the breach
clains should not have been submtted to the jury, asserting that
the contract termnated at the end of Novenber 1987, when the
parties failed to nutually agree on a price after expiration of the
| ast pricing agreenent.

LI G mai ntai ns that whet her an enforceabl e contract existed is
a question of law, and it is well-settled, of course, that
interpretation of an unanbi guous contract is indeed an issue for

the court. E.g., Rutgers, State University v. Martin Wodl ands Gas

5 Therefore, it is not necessary to consider the other el enents
of fraud; LIG s contentions that rescission was not avail able, the
fraud clainms had prescribed, and Concise | acked standing; or the
conditional grant of a newtrial on the fraud clains.
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Co., 974 F.2d 659, 661 (5th Cr. 1992). But, it is equally well-
settled that whether the parties' conduct constitutes a breach
"presents a pure question of fact that the trier of fact al one may
decide". Turrill v. Life Ins. Co. of North Anerica, 753 F.2d 1322,
1326 (5th Gr. 1985). LIGs termnation contention is prem sed on
its claimthat a January 31, 1985, letter agreenent referring to
Item 3(e) applied to the contract and the subsequent price
redetermnations. The applicability of the |etter agreenent was a
question of fact properly submtted to the jury.

The Sellers' gas was deregul ated effective January 1, 1985,
pursuant to the Natural Gas Policy Act. NGPA § 313(a), 15 U S.C

8§ 3373(a), provides that "[n]o price paid in any first sale of

hi gh-cost natural gas ... may be taken into account in applying any
indefinite price escalator clause ... with respect to any first
sal e of any natural gas other than hi gh-cost natural gas". "H gh-

cost natural gas" is defined as gas qualifying under NGPA § 107, 15
U S C § 3317.

The parties agree that Item 3(c) is an "indefinite price
escal ator clause", as defined in NGPA §8 105(b)(3)(B), 15 U.S.C. 8
3315(b) (3)(B). That item provides for calculating a new price
basically by "taking the average ... of the three (3) highest
prices per MVBtu for gas" being paid to other producers for simlar
gas in the four-parish area. Item 3(e) provides that "[i]f any
state or federal law, rule or regulation nakes all or any portion

of Item 3(c) ... illegal or inoperative, then in such event the



parties shall neet and nutually agree and determ ne the price for
each respective anniversary date".

By the January 1985 letter (the 1/31/85 letter agreenent), LIG
stated to Gol dking that NGPA 8 313(a) made Item 3(c) inoperative,
because the Item s fornulaincludes the use of NGPA §8 107 hi gh-cost
prices. Based on its interpretation of the effect of NGPA §
313(a), LIG proposed that the parties nutually agree to a proposed
price for 1985, and redetermne it by mutual agreenent "prior to
t he commencenent of the next, and each succeedi ng, contract year"
Wthin a nonth, ol dking executed and returned the 1/31/85 letter
agreenent. But, although Gol dking agreed to accept the price for
the remai nder of 1985, it stated that it did "not wsh to set a
precedent of agreeing to a price for a full year ternf, and
preferred "price redeterm nations for terns shorter than one year™

According to LIG the 1/31/85 letter reflects the parties'
agreenent that Item3(e) woul d apply to post-1984 redet erm nati ons.
LI Gmai ntains that, because the parties failed to nutually agree on
aprice after the | ast redeterm nati on expired i n Novenber 1987, as
required by Item 3(e), there was no contract for it to breach.

The Sellers counter that the 1/31/85 letter agreenent applies
only to Contract 493 (CGol dking's separate contract with LIG, and
not to theirs (Contract 495). |In addition, concerning Item 3(e),
t hey contend that NGPA § 313(a) did not render Item3(c) illegal or
i noperative, but nmerely prohibited the use of prices paid by other
producers for high-cost/8 107 gas in redetermning price. See

Pennzoil, 645 F.2d at 377-78 ("Congress was ... aware of the use of
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indefinite price escalators in intrastate contracts, [and] it
expressly limted the operation of price escalator clauses in four
i nstances, thereby all ow ng escal ator cl auses to ot herw se operate
according to their terns"). Thus, according to the Sellers, they
never agreed to operate under Item 3(e); therefore, the contract
did not expirein late 1987 due to the parties' failure to agree on
a price. (They maintain that, instead, the redeterm nations were
pursuant to Item 3(d), as discussed infrain Part |Il1.E. 2.)

The 1/31/85 letter agreenent refers only to Contract 493,
between LI G and CGol dking. It does not reference Contract 495, the
contract in issue. Mealy (Goldking) testified that, for that
reason, the Sellers were not given copies. Likew se, Goldking' s
cover letter returning the executed 1/31/85 letter agreenent
references only Contract 493.

LIG attenpted to prove -- and continues to assert -- that,
despite the 1/31/85 letter referencing only Contract 493, it
nevertheless applied to Contract 495. LIG points out that,
according to Speyrer's (Goldking) testinony, several pricing
agreenents which did not expressly reference Contract 495 were
nevert hel ess i nt ended and understood by the parties to apply to it.
LIGfurther asserts that the parties' intent to operate under Item
3(e) is evidenced by their 21 price agreenents, subsequent to the
1/31/85 letter, each of which established a nutually agreed price
for a specific term and required further nmutual agreenent to cover

future periods.



The contract states that it "shall be in full force and effect
for a term of twenty (20) years from initial delivery of gas
hereunder", which occurred on May 23, 1978. In March 1988, LIG
proposed that it be cancelled, effective Decenber 31, 1987, and
replaced with a new contract, but the Sellers refused.® Speyrer
(Gol dking) testified that Goldking did not receive a term nation
notice fromLIG and that, to his know edge, Contract 495 had not
termnated or expired. Cantrell (EnCon) testified that no one at
LI G had ever discussed wwth himthe notion that the contract m ght
have term nated, and that he had never received anything in witing
from LIG indicating that it had. Moreover, LIG was still
purchasing the Sellers' gas fromthe Field at the tinme of trial.
Munro, LIG s corporate representative, testified that it is LIG s
policy to purchase gas from producers only if there is a contract
on file. He further testified that LIG had not witten to the
Sellers regarding its position that Contract 495 had term nated.
Al t hough Munro testified in his deposition that Contract 495 was
still viable, he testified at trial that gas was not being
purchased pursuant to that contract.

Ri pple testified that when he |l eft LI G s gas supply depart nent
in March 1989, Contract 495 had not been termnated. He testified
further, however, that the gas was not bei ng purchased pursuant to
Contract 495. According to Ripple, there was no price in effect

under Contract 495 when the |last letter agreenent expired in 1987.

6 Gol dking entered into a new contract with LIG effective
January 1, 1988; thereafter, Contract 493 was inoperative.
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Inplicit in the jury's breach of contract verdict is a
rejection of LIGs contentions that the 1/31/85 letter applied to
Contract 495, that the price agreenents after that date were
governed by Item 3(e), and that the contract termnated in 1987.
(The district court's denial of LIGs notion for JNOV, new tri al
or remttitur on this verdict obviously reflects that it, too,
rejected these contentions.)’ The evidence sufficiently supports
t hese findings.?

2. Declaratory Judgnent/ Specific Perfornmance

As noted, the Sellers requested a declaratory |judgnent

(enforceability of contract and price to be paid) and specific

per f or mance. The district court denied both, stating that the

! LIG contends that Rutgers, State University v. Martin
Wodl ands Gas Co., 974 F.2d 659 (5th G r. 1992), supports its
position that the contract term nated. W disagree. The natural
gas sal es contract involved there provided that it would "continue

ineffect for five years ... and continue thereafter until cancel ed
on thirty days prior witten notice". 1d. at 660. It specified a
fixed price for the initial year, but provided that future prices
were to be established by nutual agreenent of the parties. | d.
But, it did not contain either a "nmechanism by which price after
the first year [could] be determned ... [or] | anguage establi shing
... a base or floor price to be used in the event the parties are
unabl e to agree on another price". 1d. at 661. Accordingly, the
contract termnated at the end of the first year, when the parties
failed to agree on a new price. |d. at 662.

Contract 495 is easily distinguished from that in Rutgers
Item 3(a) contains a base price, and Itens 3(b) and (c) furnish a
mechani sm by which a price can be determ ned. Thus, unlike the
Rut gers contract, Contract 495 "contains sufficient definitiveness
to establish a price (and thus a contract)". 1d. at 661

8 The Sellers contend that the district court abused it
discretion by refusing to admt into evidence a "Confidentia
O fering Menorandunt developed by LIGs parent conpany i
connection with its offer to sell LIG Because they offered i
only for the purpose of rebutting LIG s term nation contention,
IS not necessary to address this issue.

s
I

n
t
t
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Sellers had not net their burden of proof, and that "the renedies
seem a generous extension, rather than inevitable inplenentation,
of the jury's findings".

The Sell ers contend that the requested relief shoul d have been
grant ed, because the court has a constitutional obligation to adopt
a view of the case consistent with the jury's findings. According
tothem declaratory relief would have settl ed, through one acti on,
the controversy arising out of this contract, obviating the
necessity of another over clainmed continuing breaches.?®

W review the denial of declaratory relief for abuse of
di scretion. Sandefer Ol & Gas, Inc. v. Duhon, 871 F.2d 526, 528
(5th Gr. 1989).

The two principal criteria guiding the policy in
favor of rendering declaratory judgnents are (1)

when the judgnment will serve a useful purpose in
clarifying and settling the legal relations in
issue, and (2) when it wll termnate and afford
relief from the uncertainty, insecurity, and

controversy giving rise to the proceedi ng.
10A C. Wight, A Mller & M Kane, Federal Practice & Procedure,
§ 2759 at 647-48 (quoting Borchard, Declaratory Judgnents 299 (2d
ed. 1941)).
Specific performance is a "substantive right" under Loui si ana

law, and "is the preferred renmedy for breach of contract”. J.

o LI G does not contest the availability of specific performance
or declaratory relief, but maintains instead that the district
court's denial of those renedies constitutes aruling onthe nerits
that there is no contract -- a ruling which would preclude any
future actions for breach. W reject this contention. Cbviously,
if the district court had accepted LIGs contract termnation
contention, it would not have upheld the verdict for breach
subsequent to then.



Wi ngarten, Inc. v. Northgate Mall, Inc., 404 So. 2d 896, 897, 899
(La. 1981). However, it "may be wthheld by the court when
specific relief is inpossible, when the inconvenience or cost of
performance is greatly disproportionate to the danages caused, when
the obligee has no real interest in receiving performance, or when
the latter would have a substantial negative effect on the
interests of third parties". 1d. at 897. W reviewthe district
court's interpretation of state | aw de novo. Salve Regi na Col |l ege
V. Russell, __ US __ , 111 S. C. 1217, 1221 (1991).

As di scussed, although LI G has conti nuously purchased t he gas
subsequent to Novenber 1987, it persists in claimng that the
contract term nated then. This continued insistence fornms the
basis for the Sellers' contention that they are entitled to
declaratory relief. W conclude that such relief would not serve
the requisite useful purpose, because the jury's verdict and our
affirmance of the denial of JNOV on breach conclusively refute
LIGs termnation contention. Accordingly, the district court did
not abuse its discretion in denying declaratory relief.

Nor did the Sellers neet their burden for specific
performance. The contract has a 20-year termand is scheduled to
termnate in May 1998. This litigation concerned breaches that
occurred through the date of trial; and the Sellers were fully
conpensat ed, by damages, for them They failed to establish their

entitlement to a renedy for breaches that have not yet occurred.

10 See 4 Corbin on Contracts 8 956 (contracts requiring
continuing performance for a specified period are capable of a
series of partial breaches) and 8 954 (injured party may reasonably
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C. Prejudgnent Interest

Article I X-A(a) of the contract provides that, "[i]f the
correct anmount is not paid within 10 days of the due date, interest
on any unpai d anount shall accrue at the rate set as the prine rate
by the First City National Bank in Houston, Texas, per annum..."
The Sellers sought this prejudgnent interest, calculated (prine
rate) fromthe date each paynent should have been made until the
date of the verdict; but the district court granted only "l egal"
interest fromthe date of judicial demand until paid. The Sellers
contend that the court erred in failing to award pre-judgnent
interest (1) for the period between the due date and judicial
demand, and (2) at the correct rate.

In a diversity case, prejudgnent interest is governed by state
l[aw. Smith v. Industrial Constructors, Inc., 783 F.2d 1249, 1250
(5th CGr. 1986). And in Louisiana, "[w hen the object of the
performance i s a sumof noney, damages for delay in perfornmance are
measured by the interest on that sumfromthe tine it is due, at

the rate agreed by the parties...." La. Cv. Code Ann. art. 2000.

expect performance of remai nder of contract, and thus has option of
treating non-performance as "partial" breach only, and getting
judgnent therefor w thout barring a later action for subsequent
breaches) (1951 & Supp. 1992).
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1. Starting Date
The Sellers rely on Mni Togs Products, Inc. v. Wallace, 513
So. 2d 867 (La. App. 2d Cr.), wit denied, 515 So. 2d 447, 451
(La. 1987), and City of New Oleans v. United Gas Pipe Line Co.,
517 So. 2d 145 (La. App. 4th Cr. 1987), cert. denied, 488 U S. 917
(1988). In Mni Togs, the court exam ned the Louisiana Suprene
Court's decision in Al exander v. Burroughs Corp., 359 So. 2d 607
(La. 1978), and read it "as holding that a claimarising out of a
contract, whether liquidated or not, bears l|legal interest from
judicial demand or from such earlier date when the claim becane
ascertainabl e and due". Id. at 873.
In using the term "ascertai nable" the court
did not nean that the precise anmount of the claim
need be liquidated or established w thout dispute
in order for legal interest to comence in a
contract claim |In the Al exander case the anount
of recovery was in dispute throughout with the
anount awarded by the district court being changed
by the court of appeal and then again by the
suprene court. Wat was neant was that a debt or
claimfor the paynent of noney or danmages under a
contract is ascertainable and becones due on the
date an active violation occurred or the obligor
was put in default, which can be earlier but never
| ater than judicial demand, and | egal interest runs
fromthat date.
ld. In Cty of New Ol eans, the court pointed out that "[a] debt
may be due before its anount is ascertained". 517 So. 2d at 164.
However, it stated that "[t] he degree of difficulty of ascertai ning
ascert ai nabl e damages i s not an obstacle to interest's running from
their due date". Id.
LIGrelies on Trans-d obal Alloy Ltd. v. First Nat'l Bank of

Jefferson Parish, 583 So. 2d 443, 457-59 (La. 1991), in which the
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Loui siana Suprene Court rejected the contention that interest
shoul d be awarded froma breach two and one-half years before suit
was fil ed. ld. at 459. It distinguished other cases allow ng

prejudgnent interest fromthe date of breach on the basis that, in

those <cases, "the anmounts owed were both due and easily
ascertai nable on the dates fromwhich interest was awarded". 1d.
In contrast, Trans-d obal was a "highly conplicated ... [case], in

whi ch three courts have had difficulty in determ ni ng whet her there
was a breach neriting conpensation, and what the consequenti al
damages of that breach should be". 1d. Because the danages were
not ascertainable at breach, the court held that prejudgnent
interest ran only from judicial denmand. | d. LI G asserts that
here, the debt, if due, was not ascertai nable, because the Sellers
presented several different danage scenarios to the jury.

The question is a close one. The damages were not
ascertai nable at breach. The price LIG would have paid was not
established until the jury reached its verdict, cal cul ati ng damages
based on Itens 3(b) and (c), as opposed to 3(a), 3(d) or 3(f). W
concl ude that prejudgnent interest should run only from judici al
demand. Accordingly, the district court did not err inrefusingto
award pre-judicial demand interest.

2. Rate

LIG does not contest the Sellers' contentions that the
contract interest rate should apply. A schedule of that rate was
introduced at trial. In addition, with its notion for entry of

j udgnent, Conci se provided cal cul ati ons based on that rate.
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Pursuant to La. G v. Code art. 2000, the Sellers were entitled
to prejudgnent interest at the contract rate. Therefore, the
district court erred in using the legal rate. Accordi ngly, we
remand to recal cul ate prejudgnent interest.

D. LIGs Counterclaim

ltem3(f) provides that, if any state or federal |law, rule, or
regul ation establishes a ceiling price for gas sold under the
contract, the Sellers "shall receive the maxi mum price allowed by
such law, rule or regulation'. As noted, after the Natural Gas
Policy Act was enacted in late 1978, Goldking clained that,
pursuant to Item 3(f), the Sellers were entitled to receive the
maxi mum pri ce. As also noted, after considering the matter for
several nonths, LIG agreed.

LI G counterclained for overcharges against EnCon for 1979
t hrough 1984; against Concise, June 1982 through 1984. 1 | t
contends that its counterclaim presents a pure question of |aw
whet her the price exceeded the nmaxinum allowed under NGPA 8§
105(b)(1). It asserts that the district court erred in submtting
the issue to the jury over its objection, wth erroneous
i nstructions which did not include the applicabl e NGPA section, and
that Item3(f) is insufficient, as a matter of law, to entitle the
Sellers to an increase.

NGPA 8 105(b) (1) provides that the maxi mum |lawful price for

gas such as that fromthe Field is the | ower of the price under the

1 As to the refund, LIG took a nonsuit with prejudice against
Austral .
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then existing contract or the maximum | awful price for NGPA § 102
gas. Energy Reserves G oup, Inc. v. Kansas Power & Light Co., 459
U.S. 400, 406 (1983). Because the price under Contract 495 was
| ower than the 8 102 price on the date of the enactnent of the
NGPA, LIG contends that "the actual price [Sellers were] receiving
[ on Novenber 8, 1978] becane the maxi mumlawful price [they] could
receive." Piney Wods Country Life School v. Shell Gl Co., 905
F.2d 840, 851 (5th Gr. 1990).
Inits Order No. 23, the FERC stated, with respect to cl auses
such as Item 3(f), that "the parties may interpret such clauses
(consistent with their terns) as providing contractual authority to
escalate to applicable Natural Gas Policy Act statutory prices.”
Fed. Energy Reg. Commn Rep. (CCH) § 30,040 at p. 30,317 (4-5-79).
I n discussing Order No. 23, our court stated in Pennzoil that area
rate clauses, such as Item 3(f)
are certainly anbiguous as applied to the
collection of currently available [NGPA] ceiling
rates for natural gas. A contract should be
interpreted in light of the changed circunstances
to acconplish what the parties intended.

645 F.2d at 383, 388.

W reject LIGs contention that its counterclai mshould not
have been presented to the jury. Under FERC Order No. 23 and
Pennzoil, whether Item 3(f) authorized price escalation was
dependent on the parties' intent. In August 1979, after
considering (for nearly eight nonths) the Sellers' request for

escal ation under Item 3(f), LIG agreed that they were entitled to

recei ve NGPA 8 102 prices. Although LIGrem nded the Sellers then
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that the NGPA i nposes an obligation to refund if it is eventually
determ ned that the price paid exceeds the "maxi mumlawful ceiling
price", it paid the 8§ 102 prices until March 1983, and nade no
refund claimuntil 1990, during this litigation. Considering this
evidence of LIGs belated change in its interpretation of Item
3(f), the jury reasonably could have concluded that the parties
interpreted Item 3(f) to authorize escalation to the NGPA § 102
price.
E. Jury Instructions/Interrogatories
1. LIG

LIG clains nunerous errors in jury instructions and
interrogatories. Most relate to the fraud clains; our affirmance
of that JNOV obvi ates addressing them Wth regard to breach, LIG
mai ntains that it is entitled to a newtrial, because the court did
not instruct the jury on its affirmative defenses of estoppel
acqui escence, and waiver. It also contends that the court erred in
instructing the jury that it ~could interpret unanbi guous
agreenents, and could utilize equity in doing so. LIG maintains
that the interrogatories were insufficient, because they did not
include separate interrogatories for each of its affirmative
defenses and as to each of the Sellers.

Needl ess to say, the district court has "broad discretion in
formulating the jury charge". Bradshawv. Freightliner Corp., 937
F.2d 197, 200 (5th G r. 1991).

On appeal, the charge nust be considered as a
whole, and so long as the jury is not msled,
prej udi ced, or confused, and the charge is
conprehensi ve and fundanentally accurate, it wll
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be deened adequate and not reversible error. e

review jury instructions with deference and wll

only reverse judgnent when the charge as a whole

| eaves us with substantial and ineradicable doubt

whet her the jury has been properly guided in its

del i berati ons.
ld. (citations and quotations omtted). |In instructing the jury,
district judges may "select their owmn words and ... charge in their
own styles". Harrisonv. Ois Elevator Co., 935 F. 2d 714, 717 (5th
Cir. 1991). "No harnful error is commtted if the charge viewed as
a whole correctly instructs the jury on the law, even though a
portion is technically inperfect”. | d. "[Mere differences in
formor enphasis in jury instructions do not constitute reversible
error". Bommarito v. Penrod Drilling Corp., 929 F.2d 186, 190 (5th
Cr. 1991).

The standard of review for special interrogatories is
summari zed in Barton's Disposal Service, Inc. v. Tiger Corp., 886
F.2d 1430 (5th Cr. 1989). W inquire

(i) whether, when read as a whole and in
conj unction wth t he gener al char ge t he
interrogatories adequately presented the contested
issues to the jury; (ii) whether the subm ssion of
the issues to the jury was "fair"; and (iii)
whether the "ultimate questions of fact" were
clearly submtted to the jury.
ld. at 1435 (footnotes and citations omtted).

LIGs requested instruction on equitable estoppel was
irrelevant to the breach clains for the period after Novenber 1987.
That instruction refers to the Sellers' know edge of LI G s paynent
of higher prices to other producers during the period covered by
the fraud clains (pre-Decenber 1987). Even if it can be construed
to cover the period after Novenber 1987, the Sellers' ability to
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di scover the prices LI Gwas paying others is irrelevant to whether
LI G breached the contract by refusing to furnish that information
pursuant to Itens 3(b) and (c).

The district court did not err in refusing the requested
instructions on acquiescence and waiver, because LIG did not
introduce evidence that the Sellers either acquiesced in LIGs
refusal to conply with their repeated requests after Novenber 1987
for price redetermnation in accordance with Itens 3(b) and (c), or
wai ved any of their contractual rights during that period.

Even if the district court erroneously instructed the jury on
contract interpretation, it is not reversible error. As reflected
in the interrogatory, in reaching its verdict on the Sellers'
breach of contract clainms, the jury did not engage in contract
interpretation. In any event, LIGs requested instructions
i ncluded | anguage simlar to that about which it now conpl ai ns.

It was not necessary to present separate interrogatories for
each affirmative defense and as to each of the Sellers. e
conclude that the instructions, when read in conjunction with the
interrogatories, adequately presented the contested issues to the
jury. In sum we find no reversible error.

2. Sellers

As noted, the Sellers relied on two theories of recovery for

the period March 1983 through Novenber 1987: fraud and breach

The district court submitted an interrogatory only on fraud.!?

12 The Sel | ers requested one for breach, and objected to it being
ref used. Al though LIG asserted in its briefs that the Sellers
failed to preserve this issue for review, it conceded at ora
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Having affirmed the JNOV on fraud, we nust consider the Sellers’
claimof reversible error because a breach interrogatory was not
subm tted.

We conclude that the error, if any, in refusing to submt it
was harnl ess. As stated in Part Il.A 2., supra, in the letter
agreenents between March 1983 and Novenber 1987, the Sel |l ers agreed
to accept reduced prices in exchange for increased takes. The
Sellers maintain that LIGs paynent of higher prices to other
producers during that period establishes a prima facie case of
br each. W di sagree. Their contention is correct only if the
special price agreenents were under Item 3(d) (the econom c-out
provision); if they were valid nodifications of the contract for
limted periods, it isincorrect. Qur reviewof the record reveals
i nsufficient evidence to support the forner.

As LI Gcorrectly notes, between March 1983 and Novenber 1987,
Iltem 3(d) was never nentioned in connection with any price
di scussion, nor in any docunent. Corcoran (LIG testified that his
goal was to reduce the price to market-clearing levels, and that
Item 3(d) did not furnish a nechanism for that. Although LIG s
requests for price concessions were based on narket conditions, and
Ripple, LIGs gas supply representative from March 1987 through
March 1989, referred to the prices reflected in the letter
agreenents as "the LIG economc-out price", Maly (ol dking)

testified that he never tried to fit the agreenents into any

argunent that they were entitled to the interrogatory if the grant
of a conditional new trial were affirned.
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particular part of Item 3. Carter (CGoldking) testified that,
al t hough he did not recall specifically discussing Item 3(d) with
LI G he "understood" that LI Gwas exercising its rights under that
provi si on. And, Cantrell (EnCon) |ikewise testified that he
"bel i eved" that LIG was operating under Item3(d). He testified,
however, that the Sellers could agree with LIGto change the price
for alimted period of tine, and when that tinme expired, the price
woul d be governed by the contract. Li kewi se, Johnson (LIGQ
testified that the Sellers had a right to termnate the letter
agreenents, "which neant it would go back under the original terns
of the contract”. This evidence is insufficient to establish that
LI G invoked Item 3(d).!® Because the letter agreenents were valid
and governed the price from March 1983 t hrough Novenber 1987, the
district court did not reversibly err in refusing to submt a
breach interrogatory for that period.
F. Danmmages

Launchi ng nunerous attacks agai nst the bases for the Sellers'
expert's opinion, LIG contends that they failed to introduce
conpetent evidence to justify any contract damage award. e

briefly discuss a few of these contentions and reject the

remai nder .
In reviewwng a jury award, we are actually, of
course, reviewing the district court's denial of a
notion for a newtrial or remttitur. Because the
district court has a wide range for discretion in
acting on such notions, our standard of reviewis
not sinply right or wong but abuse of discretion.
13 W also note that, in the interrogatory, the jury awarded

damages for fraud based on Itens 3(b) and (c), not (d).
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Samis Style Shop v. Cosnobs Broadcasting Corp., 694 F.2d 998, 1006
(5th Gr. 1982). "[T]here is no such abuse of discretion unless
there is a conplete absence of evidence to support the verdict".
| d.

The jury awarded damages based on the difference between
prices LIG paid to the Sellers from Decenber 1987 through tria
(February 1991), and prices calculated pursuant to Itens 3(b) and
(c) for that period. The damages were based on the testinony of
the Sellers' expert, John Brickhill. Item3(c) provides that the
redeterm ned price shall be the average of the three highest prices
for gas of simlar quality and pressure being paid by pipeline
conpani es to producers in Terrebonne and conti guous pari shes under
contracts with terns of one year or |onger.

LI G asserts that, to establish a price under Item 3(c), the
Sellers were required to prove actual prices being paid on May 23
(Contract 495 production anniversary date) of each of the three
years in question under contracts for gas that net the Item 3(c)
requi renents. This contention is based on a strained readi ng of
that item |t does not require the use of prices being paid on May
23. Brickhill's testinony was based on prices actually paid near
the tinme of the effective date of the redeterm nation, and his
opi ni on was subjected to intense cross-exam nation on this point.
He testified that the prices he used in his calculations were not
suspended or subject to refund. In addition, the contracts
Brickhill used were for a term in excess of one year. LIG s

remai ni ng contentions regarding the pressure, quality, and vol une
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of gas were al so the subject of vigorous cross-exam nation, and go
to the weight, rather than adm ssibility, of that evidence.

LIG also attacks Brickhill's reliance on purchased gas
adjustnent ("PGA") filings in reaching his opinion. PGAs are
periodic filings by interstate gas pipelines which show the
quantity of gas delivered to the pipeline over a period of tine,
the cost of gas incurred by the pipeline for that period, and cost
and quantity projections for future periods. LI G contends that
Brickhill's testinony and the PGAs were purely specul ative and
i nconpet ent evi dence for purposes of cal cul ati ng damages under |tem
3(c). It further contends that the PGAs were not adm ssible
through the testinony of the Sellers' expert under Fed. R Evid.
703, because they were not of a type reasonably relied upon by
other experts in that particular field. According to LIG
Brickhill's mathematical nethod of dividing the volunme of gas
reported in a PGA into the total costs reported for that period
does not provide the price the interstate pipeline paid to the
various producers, and anobunts to a guess.

LI G does not challenge Brickhill's qualifications to express
an opinion, Fed. R Evid. 702, but contends that the facts he
relied upon are not of the sane type as are relied upon by other
experts in the field, Fed. R Evid. 703, and that he did not use a
wel | -founded nethodology in reaching his conclusions. See
Chri stophersen v. Allied Signal Corp., 939 F.2d 1106, 1111 (5th
Cr. 1991) (en banc), cert. denied, = US |, 112 S. C. 1280

(1992). W disagree. |In Christophersen, we stated that, "[a]s a
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general rule, questions relating to the bases and sources of an
expert's opinion affect the weight to be assigned that opinion
rather than its admssibility and should be left for the jury's
consideration". Id. at 1109. This applies here. LIG s challenges
were appropriate for resolution by the jury.

After careful consideration of LIG s nunerous contentions, we
conclude that there was conpetent, adm ssible evidence to support
t he damages.

[11. CONCLUSI ON

We have reviewed all of the al nost countl ess issues rai sed by
the several parties; those not specifically addressed have been
found to be without nerit. The judgnment of the district court is
AFFI RMED, except with respect to the prejudgnent interest award.
The case is REMANDED for the |imted purpose of recalculating it.

AFFI RVED in part; REVERSED and REMANDED in part.



APPENDI X
3. Price:

(a) For all gas delivered to Buyer at any
poi nt of delivery, Buyer agrees to pay Seller two
dollars and five cents ($2.05) per MVBtu during the
period from initial delivery of gas under this
agreenent wuntil the first anniversary thereof.
This price, if not redetermned as provided for
hereunder, shall escalate five cents (5.0¢) per
MVBtu on the first anniversary of first delivery of
gas and each anniversary thereafter.

(b) Seller has the option to cause the
price to be paid by Buyer for Seller's gas
delivered to be redetermned for the period
beginning with the first anniversary of initial
delivery of gas under this contract and additi onal
such options annually thereafter during the termof
this Contract. Such redetermned price shal
becone effective on the first day of the period for
which it is determ ned and continue in effect until
replaced by a subsequent price redeterm nation or
escalate in the anpbunt as provided in Item 3(a)
above. Any request for a redeterm nation of prices
shall be given in witing by Seller to Buyer not
later than thirty (30) days nor nore than one

hundred twenty (120) days prior to the begi nning of
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the period for which a price redetermnation is
requested. Should such request not be given within
such tinme, Seller's said option shall be deened to
have been waived by Seller for that redeterm nation
date only
(c) The redeterm ned price shall be the
hi ghest price of the foll ow ng:
The price conputed by taking the average
(rounded off to the nearest one-hundreth of a
cent) of the three (3) highest prices per
MVBt u for gas bei ng paid by pipeline conpanies
to producers (including prices being paid by
Buyer and including prices being received by
Seller from other pipeline purchasers) under
contracts covering the purchase of gas in
Terrebonne Pari sh, and t hose pari shes
contiguous thereto, whose original terns are
one (1) year or longer and which gas is of a
pressure and quality simlar to that avail abl e
hereunder on the first (1st) day of the period
for which a redetermnation is being nade
provi ded, however, any price being paid by an
interstate conpany will not be used under this
item to the extent that such price is
suspended or subject to refund at the tine of

any such price redeterm nati on hereunder. For
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purposes of this contract, a pipeline conpany
is defined as any conpany whose principal
busi ness is purchasing gas from producers in
the field and transporting such gas through
their pipeline facilities for resale.

(d) Not wi t hst andi ng, t he f or egoi ng
provisions of this Item3, if fromtinme to tinme and
at any time Buyer determnes that economc
conditions indicate a significant and evident
downward change in the value to Buyer of gas
purchased hereunder, Buyer is given the option to
cause the price to be paid by Buyer for Seller's
gas to be renegoti at ed for any price
redeterm nation period above described; provided,
however, that Buyer shall not have such right so
long as Buyer is paying producers (located in
Terrebonne Parish and parishes contiguous thereto
for the purchase of gas simlar to that being
purchased hereunder) a price equal to or above the
price being paid to Seller hereunder, and if
renegoti ated, such renegotiated price shall not be
| ess than such prices then being paid by Buyer to
such producers for simlar gas in said geographi cal
ar ea. Any request for a renegotiation of prices
shall be given in witing by Buyer to Seller not

less than thirty (30) days, nor nore than one
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hundred twenty (120) days, prior to the begi nning
of the period for which a price renegotiation is
request ed hereunder. Buyer and Seller agree to
negotiate in good faith on a renegotiated price
which will reflect the economic conditions or
burden on Buyer in effect relating to gas purchases
as of the first (1st) day of the period for which a
price renegotiation is being nade. Such
renegotiated price shall becone effective on the
first day of the period for which it is determ ned,
provi ded, however, Seller may elect to termnate
this Contract instead of selling gas to Buyer
hereunder at such renegotiated price by giving
ninety (90) days prior witten notice thereof to
Buyer anytine after the date such renegotiated
price is determ ned; provided, however, deliveries
continue at the last effective price on a day-to-
day basis at Seller's option for a nmaxi mum of 60
days while Seller |ocates another market for said
gas. If the renegotiated price is equal to that
provi ded for above and in 3(c) above, then in such
event, Seller shall not have the right to cancel
this contract.

(e) If any state or federal law, rule or
regul ation nakes all or any portion of Item 3(c)

above illegal or inoperative, then in such event
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the parties shall neet and nutually agree and
determ ne the price for each respective anni versary
dat e. Should the parties be unable to agree on
such price within a sixty (60) day period fromthe
effective date of such new price, then either party
may termnate this Contract by giving the other
party ninety (90) days prior witten notice.

(f) Should any state or federal |law, rule
and regulation establish a ceiling price for the
gas sold under this Contract, then in such event,
Seller shall receive the maximum price allowed by
such law, rule or regulation. It shall be the
responsibility of Seller to notify Buyer of any
such law, rule or regulation permtting a price
hi gher than that bei ng pai d hereunder, and such new
established price shall becone effective on the
effective date of such Federal Jlaw, rule or
regul ation, if Seller notifies Buyer within thirty
(30) days after such effective date. |If notice is
not received by Buyer within (30) days of such
effective date, then the price shall becone

ef fective upon receipt of Seller's notice by Buyer.



