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REAVLEY, Circuit Judge:

Lynda D. Perry contends that Mercedes Benz of North Anerica
(MBNA) defectively designed or defectively constructed the air bag
system that was installed in Perry's autonobile. The district
court granted summary judgnent for MBNA, 761 F. Supp. 437, holding
that federal |aw preenpts Perry's defective design claimand that
Perry's evidence raised no genuine issues of material fact to
support her claim of defective construction. We deci de that
sunmmary judgnent was proper on the defective construction claim
But we hol d that federal | aw does not preenpt Perry's design claim

and we remand the case for further proceedings.

| . BACKGROUND
Perry was injured in East Baton Rouge Parish, Louisiana, on
March 4, 1986, when she | ost control of her 1986 Mercedes Benz 190E
and drove it intoaditch. Perry initially failed to notice a stop

sign where the street that she was on dead-ended into another



street, formng a "T" intersection. Once she saw the stop sign

Perry noticed a car approaching the intersection from her right.
Thi nki ng that she would not be able to stop in tinme to avoid the
oncom ng car, Perry decided to proceed through the intersection.
The driver of the other car, deputy sheriff James Todd Morris, was
able to avoid Perry's car, but Perry continued through the
intersection and into the ditch on the other side. Perry's
Mer cedes was equi pped with a driver's side air bag, but the air bag
did not inflate on inpact. Perry, who was not wearing a seat belt,
struck the steering wheel or wndshield and received facial
| acerations and danage to her teeth and nouth. The parties dispute

how fast Perry's car was traveling at the tine of inpact.

On February 27, 1987, Perry filed this suit against MBNA in
Loui siana state court, alleging that the failure of the air bag to
inflate caused Perry $500,000 in damages. MBNA renoved this
diversity case and noved for summary judgnent. The district court
granted MBNA's notion and held that: (1) federal |aw preenpts
Perry's defective design claim and (2) Perry failed to raise an

i ssue to support her claimof defective construction.

I'1. DI SCUSSI ON

A. FEDERAL PREEMPTI ON OF THE DeFECTI VE DESIGN CLAI M

As the basis for her defective design claim Perry alleges

that MBNA designed its air bag systenms with an unreasonably



dangerous "deceleration velocity deploynment threshold."! Under
Loui siana products liability law as it existed when Perry filed
this suit,? a product is considered unreasonably dangerous in
designif the "danger-in-fact" of the product outweighs the utility
of the product, or if the product could have been designed or
replaced with an alternative product with less risk of harnful
consequences. See Hal phen v. Johns-Manvill e Sal es Corp., 484 So. 2d
110, 115 (La.1986). Essentially, Perry clains that MBNA is |iable
for her damages because it shoul d have designed the air bag system
to depl oy upon the type of inpact that Perry's vehicle sustained.
MBNA argued, and the district court agreed, that federa

regul ations pronulgated under the National Traffic and WMotor

Vehicle Safety Act of 1966 (the Safety Act or the Act), 15 U S. C

The airbag systenis "decel eration velocity depl oynent
threshol d" determ nes the force that nust be caused by the
vehi cl e's sudden deceleration to trigger inflation of the airbag.
MBNA desi gned the systemin Perry's vehicle with a m ni mum
threshold of twelve mles per hour against a rigid barrier.

2l n 1988, the Louisiana |egislature enacted the Loui siana
Products Liability Act, LA ReEv. STAT. ANN. 88 9:2800.51-.59 (West
1991), which provides that a plaintiff who seeks to prove that a
product is unreasonably dangerous in design nust prove that,

at the tine the product left its manufacturer's
control

(1) There existed an alternative design for the
product that was capable of preventing the claimnt's
damage; and

(2) The likelihood that the product's design would
cause the claimant's damage and the gravity of that
damage out wei ghed the burden on the manufacturer of
adopting such alternative design and the adverse
effect, if any, of such alternative design on the
utility of the product.

LA. REv. STAT. ANN. § 9: 2800. 56.



88 1381-1431, preenpt Perry's state | aw defective design claim

1. The Safety Act and the Regul atory Schene.

Congress' express purpose for enacting the Safety Act over
twenty-five years ago was "to reduce traffic accidents and deat hs
and injuries to persons resulting from traffic accidents.” 15
US C 8 1381. To achieve this purpose, the Act delegates to the
Secretary of Transportation the authority to establish "notor
vehicle safety standards" (MSS) that provide practical and
obj ective m ni num standards for the performance of notor vehicles
and their equipnent. 1d. 88 1391(2), 1392(a). The Secretary, in
turn, delegated this duty to the National H ghway Transportation
Safety Adm nistration (NHTSA). See 49 CF.R 8 501.2. The NHTSA
fulfilled its responsibility by promul gating the MVSS published at
49 C.F.R 88 571.1-.302.

The MVSS that is relevant to this caseis 49 CF. R 8§ 571.208
(Standard 208), which is entitled "Gccupant Crash Protection.” In
Standard 208, the NHTSA set forth mandatory m ni num "perfornmance
requi renents" for autonobile crash protection systens, wthout

requiring the use of any single particular systemor design.® The

3For various recitals of the "conpl ex and convol ut ed

hi story" of Standard 208, see Motor Vehicle Mrs. Ass'n. v. State
Farm Mut. Auto. Ins. Co., 463 U S. 29, 34-38, 103 S.Ct. 2856,
2862-64, 77 L.Ed.2d 443 (1983); Wod v. General Mtors Corp.

865 F.2d 395, 398-99 (1st Cir.1988), cert. denied, 494 U S. 1065,
110 S.Ct. 1781, 108 L.Ed.2d 782 (1990); Taylor v. General Mdtors
Corp., 875 F.2d 816, 823 (11th Cir.1989), cert. denied, 494 U S.
1065, 110 S.Ct. 1781, 108 L.Ed.2d 783 (1990); Keith C. Mller,
Defl ating the Airbag Pre-enption Controversy, 37 EMRy L.J. 897,



NHTSA has considered requiring the installation of air bags and t he
use of particular designs in all vehicles, but has chosen not to do
so. See 49 Fed. Reg. 28,982, 29,001 (1984). Instead, Congress and
the NHTSA sought to ensure the mninmum protection of occupants
while allowing manufacturers to develop better systens through
conpetition in the autonobile industry. See S.Rep. No. 1301, 89th
Cong., 2d Sess. 1, 4 (1966), reprinted in 1966 U S.C.C. A N 2709,
2712.

To nmeet the performance requirenents of Standard 208, a
manuf acturer may choose from options that include both manua
restraints (which require the occupant to act in sone way to
receive the protection) and passive restraints (which require no
action by the occupant). Air bags and autonatic seat belts are the
nmost common forns of passive restraints. Standard 208 $4.1.2
whi ch applies to the vehicle that Perry was driving, requires the
manuf acturer to choose one of three occupant restraint systens:
(1) a conplete passive protection systemfor frontal and | ateral
crashes (e.g., automatic seat belts with or without air bags); (2)
passi ve protection for frontal crashes (e.g., an air bag) plus lap
belts for lateral crashes and rollovers with a seat belt warning
system or (3) manual lap and shoulder belts with a seat belt
warni ng system See Kitts v. General Mtors Corp., 875 F.2d 787,
788 n. 2 (10th Cr.1989), cert. denied, 494 U S. 1065, 110 S.Ct.
1781, 108 L.Ed.2d 783 (1990). |If a manufacturer chooses an option

that includes the use of air bags or other passive restraints, the

901-09 (1988).



vehi cl e must neet the protection requirenents set forth in Standard

208 S5.1-.3 for frontal, lateral, and rollover crashes. These
requi renents nmandate that, followng an "inpact ... up to and
including 30 nph, into a fixed <collision barrier,” an

ant hr oponor phic test dumry nust neet or exceed certain "lInjury

Criteria" specified in Standard 208 S6.

The system that MBNA chose to install in the vehicle that
Perry was driving included both an air bag and a | ap and shoul der
seat belt. Thus, federal |awrequired MBNA to design the systemto
meet the protection requirenments and injury criteria of Standard
208 S5 and S6. Perry does not allege that the vehicle she was
driving failed to neet these requirenents. I nstead, she clains
that the vehicl e was defectively desi gned because the |ikelihood of
the injuries that she suffered outwei ghed the burden that adopting
a safer system would place on the manufacturer, and thus it was

unr easonabl y dangerous under Loui siana products liability |aw

The Safety Act includes two sections that are particularly
inportant to our determnation of whether the Act and its
regul ations preenpt Perry's state |aw design claim The first is

the "Preenption C ause,"” which provides:

Whenever a Federal notor vehicle safety standard
establi shed under this subchapter is in effect, no State or
political subdivision of a State shall have any authority
either to establish, or to continue in effect, with respect to
any notor vehicle or item of notor vehicle equipnent any
safety standard applicable to the sane aspect of perfornmance
of such vehicle or itemof equi pnent which is not identical to
t he Federal standard.



15 U.S.C. § 1392(d) (enphasis added). The second i nportant section

is the "Savings C ause,"” which states:

Conpl i ance wi t h any Federal notor vehicle safety standard
i ssued under this subchapter does not exenpt any person from
any liability under common | aw.
ld. 8 1397(k) (enphasis added). We nust determ ne whether the
Preenption C ause prohibits Perry's claim or the Savings C ause

allows it.

2. The Federal Preenption Doctrine.

The Suprenme Court has "hel d repeatedly that state | aws can be
pre-enpted by federal regulations as well as by federal statutes.”
Hi | | sborough County v. Automated Medical Lab., Inc., 471 U. S. 707,
713, 105 S.&t. 2371, 2375, 85 L.Ed.2d 714 (1985). The question of
whet her federal statutes or regul ations preenpt state | aw under the
Supremacy Cl ause of the Constitution is essentially a question of
congressional intent. California Fed. Sav. and Loan Ass'n v.
Guerra, 479 U S 272, 280, 107 S.C. 683, 689, 93 L.Ed.2d 613
(1987). The Court in CGuerra summarized the three ways that

Congress may express its intent to preenpt state | aw

First, when acting within constitutional limts, Congress is
enpowered to pre-enpt state law by so stating in express
terms. Second, congressional intent to pre-enpt state lawin
a particular area may be inferred where the schene of federa
regulation is sufficiently conprehensive to nake reasonabl e
the inference that Congress "left no roomt for supplenentary
state regulation.... As athird alternative, in those areas
wher e Congress has not conpl etely displaced state regul ati on,
federal | aw may nonet hel ess pre-enpt state law to the extent
it actually conflicts with federal |aw Such a conflict



occurs either because "conpliance with both federal and state
regul ations i s a physical inpossibility," or because the state
| aw st ands "as an obstacle to the acconpli shnent and executi on
of the full purposes and objectives of Congress."”
ld. at 280-81, 107 S.C. at 689 (citations omtted) (enphasis
added); see also Schneidewind v. ANR Pipeline Co., 485 U S. 293,
300, 108 S.Ct. 1145, 1150-51, 99 L. Ed.2d 316 (1988). Thus, federal
law may give rise to express, inplied (or inferred), or conflict

preenption of state |aw

W do not hesitate to find preenption when Congress has
expressly stated its intent. But we have a general hesitancy to
infer a preenptive intent. Especially as to state regulation of
matters of health and safety, "we start with the assunption that
the historic police powers of the States were not to be superseded
by the [federal |aw] unless that was the cl ear and mani fest purpose
of Congress." Hillsborough County, 471 U. S. at 715, 105 S. Ct. at
2376 (quoting Rice v. Santa Fe Elevator Corp., 331 U S. 218, 230,
67 S.Ct. 1146, 1152, 91 L.Ed. 1447 (1947)). Finally, we do not
begin wth an assunpti on agai nst conflict preenption, for " "[t]he
relative inportance to the State of its own law is not material

when there is a conflict with a valid federal law,' for "any state

|l aw, however clearly within a State's acknow edged power, which
interferes with or is contrary to federal law, nust yield.' "
Fel der v. Casey, 487 U.S. 131, 138, 108 S.C. 2302, 2307, 101
L. Ed. 2d 123 (1988) (quoting Free v. Bland, 369 U S. 663, 666, 82

S.Ct. 1089, 1092, 8 L.Ed.2d 180 (1962)).

3. Rel ated Case Law.



No court has addressed the particular issue in this case
Several courts, including four federal circuits, have considered
the rel ated question of whether the Safety Act and its regul ations
preenpt a state tort action that is based on a manufacturer's
failure to install an air bag systeminits cars.* This case takes
us a step beyond those by asking whether tort Iliability is
preenpted when a plaintiff alleges that the air bag systemthat a
manuf acturer chose to install is defectively designed under state
| aw. Neverthel ess, we find guidance in the failure-to-instal

cases.

The First Crcuit was the first circuit to consider the issue,
in Wod v. Ceneral Mtors Corp., 865 F.2d 395 (1st Cir.1988).
Patricia Wod was rendered quadriplegic in an accident involving a
Chevrol et Bl azer. The Bl azer was equipped wth seat belts and
conplied with all MSS, but Whod was not wearing a belt at the tine
of the accident. Wod clained that General Mtors was |iable for
her injuries because it defectively designed the Blazer by
equipping it with seat belts instead of air bags. The First
Circuit rejected GCeneral Mdtors' argunent that the Safety Act
expressly preenpted Wod's claim but agreed with General Mdtors
that Wod's claimwas preenpted because, if successful, it would
conflict with "Congress' chosen nethod of increasing autonobile

safety."” I1d. at 412 (enphasis omtted).

‘Some of the many decisions on the failure-to-install issue
are listed in Taylor, 875 F.2d at 822 n. 13; Wod, 865 F.2d at
400 n. 7; and Welsh v. Century Prod., 745 F. Supp. 313, 316 n. 4
(D. Md. 1990).



In rejecting the express preenption argunent, the court noted
that the Preenption Clause prevents a State or political
subdivision from establishing non-identical safety standards
pertaining to the "sanme aspect of performance,"” but the Savings
Cl ause appears to all ow common | aw actions that woul d have the sane
effect. 1d. at 403-07. The court believed that this created an
anbiguity that resulted fromthe fact that, when it passed the Act,
"Congress ... did not contenplate the |ikelihood that there would
be a state tort action that would effectively create a state design
standard conflicting with a federal safety standard.” |d. at 403.
Because both C auses, and the relationship between the two, were
anbi guous in the context of a state tort standard not identical to
the federal standards but pertaining to the sane aspect of
performance, the court "devine[d] no specific congressional intent
in section 1392(d) expressly to preenpt an action of the present

type." Id. at 407 (enphasis added).

But the court held that Wod's state |aw cl ai mwas preenpted
because it would "stand as an obstacle" to—and thus conflict
wth—+the Safety Act and its underlying regulations. |1d. at 408.
The court reasoned that: (1) section 1392(d) would expressly
preenpt a state regulation that required passive restraints,
because such a regul ati on woul d be applicable to the sane aspect of
performance as, but not identical to, the federal standard; (2)
Wod's state law tort action would have the regul atory effect of
requi ring passive restraints; and, therefore, (3) because Wod's

action "would have the sane effect as an inpermssible state



regulation, it is preenpted because it stands as an obstacle to
Congress's chosen nethod for achieving auto safety." | d. The
court rejected Wod's argunent that the Savings C ause foreclosed
the possibility of conflict preenption because it found that
Suprene Court cases support the viewthat "general savings cl auses
may not be read literally to permt comon |aw actions that
contradi ct and subvert a [federal] schene." Id. at 415 (citing
I nternational Paper Co. v. Quellette, 479 U S. 481, 494, 107 S.C
805, 812, 93 L.Ed.2d 883 (1987), and Texas & Pacific Railway v.
Abi |l ene Cotton Ol Co., 204 U S 426, 436, 27 S.C. 350, 353, 51
L. Ed. 553 (1907)).

The Tenth Circuit was next to address the failure-to-instal
issue in Kitts v. General Mtors Corp., 875 F.2d 787 (10th
Cir.1989). Wth little discussion, the Tenth Crcuit foll owed
Wod, stating: "Because we believe Wod directly addresses and
correctly resolves the issue before us, we follow the genera
principles articulated in Wod and adopt the inplied preenption
rule of the First Grcuit." 1d. at 789.

One nonth later, the Eleventh Crcuit faced the sanme issue in
Tayl or v. General Mdtors Corp., 875 F.2d 816 (11th Cr.1989). Like
the First and Tenth G rcuits, the Taylor court found that the
Safety Act does not expressly preenpt a state tort action based on

a manufacturer's failure to install an air bag. 1d. at 825.° But

The El eventh Circuit found unpersuasive the First Circuit's
theory that Congress did not contenplate the possibility of a
state tort action that would create a state design standard that



the Taylor court also agreed that the tort action is inpliedly
preenpted because it would conflict with the federal regulatory
schene. Citing the Suprene Court's holding in Fidelity Fed. Sav.
& Loan Ass'n v. de la Cuesta, 458 U S 141, 155, 102 S.C. 3014,
3023, 73 L.Ed.2d 664 (1982), that "a state common | aw rul e cannot
take away the flexibility provided by a federal regulation, and
cannot prohibit the exercise of a federally granted option," the
Taylor court held that Taylor's state tort claim was preenpted
because "a state common |law rule that would, in effect, renove the
el ement of choice authorized in Safety Standard 208 woul d frustrate
the federal regulatory schene." I1d. at 827. Finally, the El eventh
Circuit agreed with Wod's determ nation that "a "general' savings
cl ause, such as that contained in the Safety Act, does not preclude

a finding of inplied preenption.” |d. at 827-28 n. 20.

The Third Circuit has issued the latest opinion on the
failure-to-install issue. |In Pokorny v. Ford Mdtor Co., 902 F.2d
1116 (3rd Gr.), cert. denied, — U S —— 111 S . C. 147, 112
L. Ed.2d 113 (1990), the plaintiff clainmed that Ford defectively
designed it's Econoline van because it failed to equip the van with
air bags, automatic seat belts, or protective netting on the
wi ndows. |d. at 1117. Like the other circuits, the Third Grcuit
found that: (1) the Safety Act did not expressly preenpt Pokorny's
state tort claim id. at 1121; (2) the claimthat Ford is liable

because it failed to install air bags is inpliedly preenpted

conflicts with the federal standards. |d. at 825. But the court
rejected General Mdtors' express preenption argunent because the
Preenption C ause does not nention state tort actions. |d.



because such a state standard would conflict with "the regul atory
met hods chosen by the federal governnent to achieve the Safety
Act's stated goals,"” id. at 1123; and (3) the Safety Act's general
savi ngs cl ause does not preclude preenption of a state common | aw
standard that conflicts with the federal schenme. Id. at 1125 & n.
10. But the Third Grcuit enphasized that Pokorny's air bag cl aim
was preenpted not sinply because federal safety standards have been
established to govern the use of air bags, id. at 1121, but because
Pokorny's air bag claim"presents an actual, clear conflict with
federal regulation." |Id. at 1123. Thus, the Safety Act preenpted
Pokorny's clains that were based on Ford's failure to install air
bags or automatic seat belts, because they would create a state
standard that conflicts wth the choice that the regulations
provi de. | d. But the court held that the Act did not preenpt
Pokorny's claimto the extent that it was based on Ford' s failure
to install protective w ndow netting, because a state standard
requi ring such netting would not prohibit an option that Standard

208 provides. 1d. at 1125-26.

4. Preenption in the Present Case.

The district court in this case held that, although the
Safety Act and its regulations do not expressly preenpt Perry's
defective design claim?® they inplicitly preenpt it because the

claimwould create a state common | aw desi gn standard for air bag

SMBNA does not contest the district court's decision that
Perry's design claimis not expressly preenpted.



systens and thereby conflict with Standard 208 s perfornance
standards and the overall federal schene. W begin our anal ysis by
stating our agreenent wth the district court that Perry's
defective design claim is not expressly preenpted.’ In the
Preenption C ause, Congress unanbi guously expressed its intent to
preenpt all regulations by a State or political subdivision of a
State that are applicable to the sane aspect of performance as the
federal standards but not identical tothem 15 U S. C 8§ 1392(d).
But Congress was just as unanbi guous when it expressed its intent
in the Savings Cl ause not to exenpt any person fromany liability
under common law. 1d. 8 1397(k). So Congress did not expressly
preenpt Perry's claimthat MBNA' s air bag system was unreasonably

dangerous and thus defectively designed under Louisiana |aw.

Nor do we find that Congress has created a "schene of federal
regulation [that] is sufficiently conprehensive to nake reasonabl e
the i nference that Congress "left noroom for" Perry's tort claim
Guerra, 479 U. S. at 280, 107 S.Ct. at 689. Nothing in the Safety
Act or its regulations reveals "the clear and manifest purpose of
Congress"” to take fromthe States the power to allowtort liability
for unreasonably dangerous air bag systens. Hillsborough County,
471 U S. at 715, 105 S. . at 2376. In fact, the Savings C ause

reveal s that Congress had the opposite intent.

I'n doing so, we see no need to determ ne whet her Congress
may or may not have "overl ooked the possibility of the present
dilenma" when it wote the Safety Act. See Wod, 865 F.2d at
402.



So we are left with the question of whether the i nposition of
state-law tort liability for the defective design of an air bag
systemwould conflict with federal law. W think it obvious that
there is no conflict in the sense that "conpliance with both
federal and state regulations is a physical inpossibility.”
GQuerra, 479 U. S at 281, 107 S.Ct. at 689. Federal Standard 208
$4.1.2 provides that, if a manufacturer chooses to install an air
bag system that system nust provide a l|level of protection that
nmeets the m ni num perfornmance standards specified in S5 and S6. |f
a manufacturer is held liable in tort for not designing its system
to provide protection greater than that required by the federal
standard, the manufacturer can still conply with both the federal
standard and the state tort standard by designing its systemto

meet the latter.

Thus, we are left with the question of whether state tort
liability would conflict with federal law by standing "as an
obstacle to the acconplishnent and execution of the full purposes
and objectives of Congress.” 1d. This is the formof preenption
that the other circuits found in the failure-to-install cases,
based on their belief that tort liability in those cases would
interfere wth "Congress's chosen nethod as well as ... the
ultimate goal of the statute.” Wod, 865 F.2d at 408 (enphasis
added) . But we find that it would not conflict with Congress'
objectives and nethods if MNA were found liable in tort for
failing to design its air bags to perform in a manner that

effectively exceeds the federal mninmum standards. The | andnmark



for our analysis of this question is the Savings C ause, in which
Congress expressly preserved common law liability even if the
manuf acturer conplies with the federal standards. Perry contends
that the legislative history of the Safety Act and its Savings
Cl ause discloses Congress' intent that the federal schene never
preenpt common law liability. W need not recite that history
here, ® al though we find it supportive of Perry's argunent, because
we find that the Savings Cause itself unanbiguously reveals

Congress' intent to preserve common law liability.

We are in agreenent with the conclusion of the other circuits
that the Savings C ause does not preserve conmon | aw actions that
woul d actually conflict with, or "subvert," the objectives and
met hods of the federal schene. See Pokorny, 902 F.2d at 1125 ("it
is well-established that a savings clause |ike 8 1397(k) does not
"save' common | aw actions that woul d subvert a federal statutory or
regul atory schene"); Taylor, 875 F.2d at 827-28 n. 20 ("a
"general' savings clause, such as that contained in the Safety Act,

does not preclude a finding of inplied preenption"); Wod, 865

F.2d at 415-16 (discussing the "general reluctance ... to follow a
savings clause if state laww | actually conflict wth a federal
regul atory schene"). In reaching this conclusion, those courts

found, first, that the inposition of comon law liability for the

8For an exhaustive discussion of the legislative history of
the Savings O ause, supporting Perry's argunent that Congress
intended to preserve every comon | aw renedy agai nst autonobil e
manuf acturers, see Keith C MIller, Deflating the Airbag
Preenption Controversy, 37 EMRy L.J. 897, 916-21 (1988)
(di scussing the "cloudl ess and unm st akable will of Congress not
to preenpt common | aw actions").



"defect" urged by those plaintiffs would have a regul atory effect
not unlike that of any state |aw or regul ation, see, e.g., Taylor,
875 F. 2d at 824 n. 16, 827, Wod, 865 F.2d at 410-12, and, second,
that that effect would create an actual conflict with the federa

scheme.

We agree with their findings that state danmages awards based
on tort liability can have a regulatory effect. But we find that
liability for the defective design of an air bag system woul d not
necessarily conflict with the objectives of the Safety Act or the
met hods that have been chosen to fulfill those objectives. The
other circuits found an actual conflict in the failure-to-instal
cases because the tort clains sought to inpose liability on the
manuf acturer for choosing an option that the federal schene
expressly granted them the right to choose. Thus, the Third
Circuit concluded that "Pokorny's action does present an actual
conflict wth the Safety Act and Standard 208 to the extent that it
alleges liability for Ford's failure to include air bags or
automatic seat belts" because such liability "underm nes the
flexibility that Congress and the Departnent of Transportation
intended to give to autonobile manufacturers in this area.”
Pokorny, 902 F.2d at 1123 (enphasis added). But Pokorny's claim
to the extent it asserted liability for Ford's failure to instal
w ndow netting, "presents no direct, actual conflict ... [because]
[i]t does not take away the flexibility established by the federal
schene, and it does not have the effect of prohibiting an option

granted by Congress or the Departnent of Transportation." |d. at



1126 (enphasis added). And the Eleventh G rcuit concluded that
Taylor's failure-to-install claim "would frustrate the federal
regul atory schene" because it "would, in effect renove the el enent
of choice authorized in Safety Standard 208." Taylor, 875 F.2d at
827 (enphasi s added).

We need not deci de today whether we agree with the concl usion
that the other circuits reached on the failure-to-install issue.
Al t hough we have stated our agreenent with nmuch of their reasoning,
we W Il wait to decide that issue if and when we face it. But even
if we assune that allowng liability for a manufacturer's failure
to install an air bag would conflict with Congress' chosen nethod
by renovi ng or requiring one of the manufacturer's choices, Perry's
claim presents a different scenario.? Once the manufacturer
chooses an option that includes an air bag system Standard 208
S5-S6 nerely set forth m ni mnum performance requirenents for that
system To allow tort liability for the design of that system
woul d not renove or require any particular choice, or otherw se
frustrate "flexibility" that the federal schene provides. W
recogni ze that the manufacturer who chooses to neet only the bare
m ni mum performance requirenents wll be burdened wth the
potential for tort liability, but this is the exact burden that

Congress preserved in the Savings Cause, when it stated that

°The First Circuit recognized the potential for this
distinction. After explaining the conflict that would be created
by "[a]llowing a conmon | aw acti on hol di ng manufacturers |iable
for failing to install air bags," that court noted: "W, of
course, do not inply that section 1392(d)'s prohibition inmunizes
the manufacturer fromliability for defective design of an air
bag." Wod, 865 F.2d at 402 & n. 10 (enphases added).



"[c]onpliance with any Federal notor vehicle safety standard

does not exenpt any person fromany liability under common |aw "
Congress sought to neet its goal of mnimzing the nunber of deaths
and injuries caused by auto accidents by setting forth mninmm

standards and | eaving common law liability in place.

MBNA contends that allowng common law liability for the
defective design of an air bag systemwould conflict with another
goal of the Safety Act, that "notor vehicle safety standards be not
only strong and adequately enforced, but that they be uniform
t hroughout the country."” S. Rep. No. 1301 at 12, reprinted in 1966
USCCAN at 2720. To allow tort liability under state |aw,
MBNA cont ends, woul d subvert this goal by allow ng the devel opnent
of a different standard in each State. But whether the need for
uni formstandards justifies the preenption of common law liability
is alegislative question. Qur role is to determne the intent of
Congress as expressed by federal statutes and regul ations. And the
met hod that Congress chose for neeting its goal of uniformty is
revealed in the Preenption d ause: no State or political
subdi vi sion shall establish any non-identical standards. As the

Third Grcuit explained in Pokorny,

uniformty was not Congress's primary goal in enacting the
Safety Act. In 15 U S.C A 8§ 1381, Congress decl ared that the
Safety Act's purpose was "to reduce traffic accidents and
deaths and injuries to persons resulting from traffic
accidents."” Congress evidently thought that preserving conmon
law liability would further the goal of notor vehicle safety,
since 8 1397(k) was included as part of the Act. 1In the face
of this clear declaration of congressional purpose, we are
unwi | ling to accept an overly broad notion of preenption based
on uniformty that could have the effect of wundercutting



Congress's concern for safety.

902 F.2d at 1122 (citations omtted).

W agree with the Third Crcuit, and refuse to reject the
Savi ngs Cl ause in favor of Congress' secondary goal of uniformty.
We thus find that Perry's state law claimfor defective design of
an air bag system does not create an actual conflict with the
Safety Act and its underlying regulatory schene. As a result, we

cannot ignore the Savings Clause or find preenption in this case.

5. Evidence to Support the Defective Design Caim

MBNA contends that, even if Perry's defective design claimis
not preenpted, sunmary judgnent was proper on this claim because
Perry failed to adduce any conpetent evidence that the design of
the air bag system was unreasonably dangerous. MBNA raised this
argunent before the district court, but that court based the
summary judgnent only on the preenption argunent. W nmay affirma
district court's judgnent on grounds other than those on which it
was based. See Lavespere v. Niagara Machine & Tool Wbrks, Inc.
920 F.2d 259, 262 (5th G r.1990) ("Qur affirmance of the district
court may rest on reasons not advanced by that court, although
reversal may not be."). But we decline MBNA's invitation to do so

inthis case, and prefer, instead, to allow the district court to

consider the issue first.

B. THE Derecti VE CONSTRUCTI ON CLAI M



Perry alleges that, even if MBNA did not defectively design
its air bag systens, the particular systeminstalled in her vehicle
deviated fromits design and thus was unreasonabl y danger ous under
Loui siana law. ® Essentially, Perry contends that an air bag that
was properly constructed to MBNA' s standards woul d have inflated in
this accident. The district court granted sunmary judgnent for
MBNA on this claim because it found that, based on the evidence
provi ded, a reasonable juror could not find that Perry's vehicle
sustained the type of inpact required to deploy the air bag under

MBNA' s desi gn specifications. !

When review ng a summary judgnent, we consider the record de
novo and are gui ded by the sane standards that guided the district
court. GATX Aircraft Corp. v. MV Courtney Leigh, 768 F.2d 711,
714 (5th G r.1985). MBNA is entitled to summary judgnent if it
denonstrat es by pl eadi ngs, depositions, answers tointerrogatories,
adm ssions, and affidavits, that there is no genuine issue of
material fact and that it is entitled to a judgnent as a matter of

| aw. FED. R Qv. P. 56(c). In response to this showi ng by MBNA

OUnder Loui si ana | aw,

A product is unreasonably dangerous in
construction or conposition if at the tine it |eaves
the control of its manufacturer it contains an
uni nt ended abnormality or condition which nmakes the
product nore dangerous than it was designed to be.

Hal phen, 484 So.2d at 114; see al so LA Rev. STAT. ANN. 8§
9: 2800. 55.

1The district court also held, and we agree, that the
Safety Act does not preenpt clains that are based on the
all egation that a vehicle was not constructed according to its
desi gn.



Perry may not rest on nere allegations or denials, but in the sane
manner nust denonstrate facts that showthat a genuine and nmateri al
issue remains for trial. FED.R Qv.P. 56(e). Perry's evidence nust
be both significant and probative. State Farm Life Ins. Co. wv.

GQutterman, 896 F.2d 116, 118 (5th G r.1990).

Perry bears the burden of proving the elenents of her claim
See LA Rev. STAT. ANN. 8 9:2800.54. |In essence, Perry nust prove both
the type of inpact that is necessary to deploy the air bag
according to MBNA's design, and that her vehicle sustained that
type of inpact. Axle Stehle, MBNA's expert, testified in his
deposition that MBNA designed the systemso that the air bag would
depl oy upon an inpact equal to or greater than twelve mles per
hour against arigid barrier. But because Perry's vehicle collided
wth an earthen enbanknent rather than a rigid barrier, this
standard nust be translated into terns that are applicable to this
particul ar accident. Stehle testified to two separate nethods for
determ ni ng whet her Perry's vehicle struck the ditch with the force
equivalent to twelve mles per hour against a rigid barrier.
First, Stehle testified that, based on his evaluation of the
accident and the ditch, Perry woul d have had to have been traveling
around forty to fifty mles per hour totrigger the air bag in this
accident. Second, Stehle testified that a vehicle that sustains an
i npact equivalent to twelve mles per hour against arigid barrier
w il suffer damage to its structural nenbers, so we can determ ne

whet her Perry's air bag should have deployed by 1ooking for



structural damage to the vehicle.' Perry offered no evidence to

suppl enent or contradict Stehle's testinony on this point.

If Perry's speed at inpact was the only material fact, we
would agree with Perry that the existence of a genuine issue
prevents sunmary judgnment.'®* But we nust also consider Stehle's
testinony that an inpact that is sufficient to trigger the air bag
woul d cause structural danmage to the vehicle. Wile we m ght doubt
that this would be true in every case, Perry offered no evidence to
contest the validity of this standard, and thus we accept it as
fact. Perry has offered no evidence that her vehicle suffered
structural damage in this accident. 1In fact, the vehicle's repair

records showonly repairs to external parts and repl acenent of the

25pecifically, Stehle testified: "l saw [vehicles that
sustain an inpact equivalent to twelve mles per hour against a
rigid barrier], and they have damage to the structural parts of
the vehicle." Stehle Deposition at 10. Later, Perry's attorney
asked Stehle "whether it is the position of Mercedes—Benz that
[ structural damage] nust be denonstrated before the air bag is
supposed to deploy;" to which Stehle responded: "That is
correct." |d. at 12-13. Finally, Stehle testified that, to
trigger the airbag, "you have to have speed to deform sone parts
of the vehicle." 1d. at 40.

3The parties offered conflicting evidence on Perry's speed
at inpact. Perry testified in her deposition that she was goi ng
at least twenty-five mles per hour before she noticed the stop
sign, and that she then "floor boarded it" to get through the
intersection and avoid Mrris' car. Her intention, she stated,
was "to nmake the car go as fast as possible."” Thus, she argues,
she must have been going well over twenty-five, and potentially
between forty and fifty mles per hour, at the tine of inpact.
MBNA, on the other hand, submtted the affidavit of Mrris, who
had been trained as a deputy sheriff in accident eval uation and
investigation, in which he states his belief that Perry was
traveling between fifteen and twenty mles per hour, and did not
accel erate, as she noved through the intersection. Stehle
testified that, based on his evaluation of photographs of the
damaged vehicle, he "guessed" that Perry was traveling between
ten and twenty m |l es per hour.



steering wheel. And Stehle, who i nspected the vehicle after it had
been repaired, testified that he found no evidence that the vehicle
had ever suffered structural damage. Because Perry offered no
evidence to create a factual issue of whether an inpact sufficient
to depl oy the air bag woul d cause structural damage to the vehicle,
or whet her her vehicle sustained structural danmage, we agree with
the district court that MBNA is entitled to sunmary judgnent on

Perry's defective construction claim

We REVERSE the district court's judgnent and REMAND t his case

for further proceedings on Perry's defective design claim



