UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 91-3220

JONATHAN P. GRUBBS,
Pl ai ntiff-Appellant,
VERSUS

GULF | NTERNATI ONAL MARI NE, INC., ET AL.,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Louisiana

(February 24, 1993)
ON PETI TI ON FOR REHEARI NG

(Opi nion Cctober 19, 1992, 5th Cr., 1992, F.2d. )

Before KING JOHNSQON, AND DAVIS, Circuit Judges.
PER CURI AM

We decided in this case that marine protection and i ndemity
i nsurance falls within the ocean marine i nsurance excl usion of the
Loui siana Direct Action Statute, LSA-R S. 8§ 22:655 (West Supp.
1992) . In reaching this conclusion, we relied primarily on the
Loui si ana Suprene Court's reasoning in an anal ogous case, Backhus
v. Transit Cas. Co., 549 So.2d 283 (La. 1989). The Loui siana high

court held that marine protection and indemity insurance falls

within the ocean nmarine insurance exclusion of the Louisiana



| nsurance Guaranty Associ ation Fund (LIGA), LSA-R S. § 22:1375-1394
(West 1978 & Supp. 1992). Backhus, 549 So.?2d at 289.

Since we issued our opinion, tw internediate Louisiana
appel l ate courts have held that an injured party nmay bring a direct
action under the Louisiana D rect Action Statute on a marine
protection and indemity policy.! Wen a state's highest court has
not decided a state | aw question, we nust give due considerationto
the opinions of internediate state appellate courts on that
guestion. See Lavespere v. N agara Mach. & Tool Wrks, Inc., 920
F.2d 259, 260 (5th G r. 1990). The above internedi ate Loui siana
appel l ate court decisions cast sone doubt on how the Louisiana
Suprene Court would resolve this issue. Thus, we believe it
appropriate to exercise the certification privilege granted by Rul e
Xl of the Rules of the Suprene Court of Loui siana.

CERTI FI CATE FROM THE UNI TED STATES COURT OF APPEALS FOR THE FI FTH
CIRCU T TO THE SUPREME COURT OF LOU Sl ANA:
TO THE HONCRABLE CHI EF JUSTI CE AND ASSOCI ATE JUSTICES OF THE
SUPREME COURT OF LOUI SI ANA:
I. Style of the Case

The style of the case that we certify is Jonathan P. G ubbs,
Plaintiff-Appellant, versus @ilf International Marine, Inc., et
al ., Defendants-Appellees, No. 91-3220, United States Court of
Appeals for the Fifth Crcuit, on appeal fromthe United States

District Court for the Eastern District of Louisiana.

1 See Hae Wo Youn v. Maritine Overseas Corp., 605 So.2d 187
(La. C. App. 5th Gr. 1992); Treadway v. Certain Underwiters at
Ll oyds, No. 92-C- 1500 (La. C. App. 4th GCr. Sept. 15, 1992).
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1. Statenent of Facts
Qur opinion No. 91-3220 (5th Cr. QOctober 19, 1992) recites
this case's facts.
[11. Question Certified
Whet her the Louisiana Direct Action Statute, LSA-R S. 22:655
(West Supp. 1992) permts an injured party to maintain a direct
action against a marine protection and i ndemity insurer.
' V.  Concl usi on
W disclaim any intent that the Louisiana Suprene Court
confine its reply to the precise form or scope of the |egal
gquestion that we certify. The answer provided by the Louisiana
Suprene Court will determ ne the issue on appeal in this case. W
transfer to the Louisiana Suprenme Court this case's record and the
appellate briefs in this case with our certification.
W CRANT Gubbs's petition for rehearing, W THDRAW our
previ ous opi ni on No. 91-3220, and CERTI FY t he question stated above

to the Louisiana Suprene Court.



