IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

JAY CLAN W LSON, Plaintiff,
ver sus
JOB, INC., ET AL., Def endant s.
Kok ok ok kK K Kk kK kK &
FUGRO MCCLELLAND MARI NE GECSCI ENCES, | NC. Def endant - Appel | ant,
vVer sus

EDI SON CHOUEST OFFSHORE, Def endant - Appel | ee.
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Appeal fromthe United States District Court
for the Eastern District of Louisiana

Before POLI TZ. Chief Judge, BROMWN AND SM TH, Ci rcuit Judges.
JOHN R BROWN, Circuit Judge:

In a battle between vessel owner and tinme charterer to
determ ne the appropriate share of the plaintiff's settlenent to be
borne by each of them the district court entered sunmary judgnent
and later a final judgnent in favor of vessel owner and agai nst
charterer because plaintiff's injuries were found to have been
caused during an activity "arising out of charterer's actual
drilling operations" and thus, according to the <charter's

reci procal indemity agreenent, charterer was held |Iiabl e and was,



therefore, unable to recover fromthe P & | policy in which it was
expressly an additional assured. Charterer appeal ed the denial of
its notion for sunmmary judgnent maintaining that plaintiff was
engaged in the "operation of the vessel" when he was injured.? It
al so appeal ed fromthe grant of summary judgnent in favor of owner
agai nst the charterer. Finding no error, we affirmin favor of
owner .
The Injury

This litigation arises out of aninjury sustained by plaintiff
Jay Wlson (WIson) on Cctober 9, 1989, whil e he was wor ki ng aboard
the RV R L. PERKINS (vessel). The vessel was owned by Edi son
Chouest O fshore, Inc. (Chouest), and on the date of WIson's
accident, was under tinme charter to Fugro-MCelland Marine
Ceoscience, Inc. (MOelland). The vessel was working pursuant to
a witten charter party which had been in effect between Chouest
and McC el land since 1978.

McCl el l and chartered the vessel to act as a novabl e base from

which it would conduct studies of the ocean floor.2 W]Ison was an

L The denial of a Rule 56 notion is an interlocutory order from which
no appeal is available until the entry of judgnment. Since the district court
foll owed the denial of Charterer's notion for summary judgnent with a Final O der
di smissing Charterer's cross-claim Charterer has the right to argue on appea
that the district court erroneously denied its Rule 56 notion. 10 C. Wight, A
MIler & M Kane, Federal Practice and Procedure: Cvil 2d § 2715 at 636, 638
(1983).

2 McC elland is in the business of extracting and anal yzing core

sanpl es taken fromthe seabed. |In addition, Mdelland s business entails
preparing topographi cal surveys of the ocean floor. These core sanples and

t opographi cal surveys are used by oil conpanies to deternine if a drilling rig or
a fixed platformcan be anchored at a given location. MCelland obtains core
sanples by using a drilling rig, which has a snmall derrick and drawwork. The
rig, along with equi pment necessary to analyze the core sanples and topographic
equi prent designed to survey the ocean floor, are nornmally placed semi -
permanently on the stern deck of an offshore vessel. MCelland followed this
normal procedure during its use of the RRV R L. PERKINS
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enpl oyee of JOB Labor Contractors, Inc. (JOB), a conpany which
occasionally provided contract |abor to Mcd ell and.

Wl son's accident occurred halfway through his twelve hour
shift at 0630 hours while he was working atop an elevated

Mcd el | and equi pnent shack or "doghouse" | ocated on the stern deck

of the vessel. This shack was part of the Mcd elland core sanpling
equi pnent pl aced aboard the vessel by MO elland. |In the course of
MCelland's drilling activities, their drilling equipnment

habi tual |y becanme nuddy, and WIson, just as he had done "every

time we finished a hole,"” was rinsing off the equipnent. In fact,
Wl son had been instructed by Darryl Lindquist, a Mdelland
enpl oyee, that "everything on the back deck had to be cleaned, it
all had to be rinsed down, just in case big shots fromthe office
showed up."® WIson had never before been on top of the doghouse,
but on this occasion Lindquist "told [WIlson] specifically to get
up on top of the doghouse and rinse it down." WIson washed the
doghouse with a high pressure wash wand, simlar to the sort used
at a car wash, that was hooked up to a conpressor and an airtank.*
Wl son clinbed on a hundred-gall on water tank to reach the top of
t he doghouse and, once on top of it, he began washi ng the doghouse
pl at f ormwhi | e hol di ng the wash wand i n one hand. He descri bed the

weat her as "pretty rough, windy. | would say seven-foot seas." He

approxi mated the winds to be at 30 to 40 mles per hour and stated

s At the tinme of the accident, the vessel was going back to the dock

to get chemicals and nud to go back out on another MO elland job.

4 Wlson was famliar with the force of the pressure washer as he had

been using it for "a couple of hours" prior to his accident.
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that the boat was constantly rolling fromside to side. WIson
fini shed cl eani ng t he doghouse platformand then, fromhis perch on
the platform he began to clean an adjoining MO elland nud tank
two to three feet away. As he squatted or bent down to reach the
sides of the nud tank with the wash wand, with only his toes in
contact wth the doghouse platform floor, the boat rolled to one
side causing the plaintiff to | ose his balance. WIlson tried to
direct his fall to an "opening spot" by grabbing on to the nudtank
for bal ance. He failed to keep his grip and fell approximtely
seven feet from the doghouse platform down the side of the
mudt ank, on to sone circulation pipes injuring his |eg.
Navi gating Chartered Territory

The charter party between MO ell and and Chouest anti ci pated
such an acci dent and addressed fixation of any resulting liability.
Two relevant portions of the charter party formthe basis of this
particul ar dispute. By the "OANER S HOLD HARMLESS" provi sion,
found at paragraph 18 of the charter, Chouest agreed

to indemify and hold harm ess CHARTERER [ McC el | and]

from and against all suits, clains, actions, denands,

fines, penalties, and forfeitures . . . arising fromor

incurred as a result of the nmanning, navigating,

operating, nmaintaining, victualing, supplying, and

managi ng of the vessel...

McCelland, in the reciprocal "CHARTERER S HOLD HARM_ESS"
provi si on, paragraph 19, correspondi ngly agreed

to hold harm ess and i ndemi fy OAMNER [ Chouest] from and

agai nst any suits, clains, actions, and demands ari si ng
directly out of CHARTERER' s act ual drilling



operations....®
Each party clains that the other is bound under the terns of their
respective "hold harm ess" obligations. The question before us,
then, cones down to this: Did Wlson's injury arise from "the
manni ng, navi gating, operating, maintaining, victualing, supplying,

[ or] managi ng of the vessel,"” or did his injury arise "directly out
of [McCelland's] actual drilling operations.” Qur answer,
however, does not turn on whether WIson was a seaman. Therefore,
despite McClelland's proffer, we decline to determne WIson's
seaman status.®

Li kew se, the district court found W]Ison's seaman status to
be an irrel evant issue. In its order denying McCelland s and
granting Chouest's notion for sunmary judgnent, the district court,
instead, considered the relevant portions of the charter and
determned that "[t]he drilling and ot her equi pnment associated with

the coring was owned and operated by Mcd el |l and, and t he obligation

of the Chouest crew did not extend to the operation of the

5 Li kewi se, the charter party obligates each party to acquire

i nsurance and to designate the other as an additional assured. Referring to the
various insurance that Chouest was obligated to obtain, paragraph 13 (E) states:
"Al'l policies shall name CHARTERER, OMNER, and any additional parties designated
by CHARTERER or OANER, as coassureds.” Simlarly, Paragraph 19 provides
"CHARTERER S Conprehensi ve General Liability Insurance shall name OMNER, and its
affiliated or subsidiary conpanies as additional assureds[.]"

6 I ndeed, an enpl oyee of a contractor doing the ship's work could be a

seanman; however, the relative liability of the charterer or the owner, the rea

i ssue here, will be deternined not by the plaintiff's seaman status, but by the
charter party which spells out the responsibilities of the charter parties. As a
charter agreenent for a vessel, the M ell and- Chouest charter is a maritine
contract and the reciprocal indemity clauses which it contains are to be
construed according to maritine law. Lirette v. Popich Bros. Water Transport,
Inc., 699 F.2d 725, 728 n. 11 (5th Gr. 1983); Transcontinental Gas Pipe Line
Corp., v. Mbile Drilling Barge, 424 F.2d 684, 691 (5th Gr.), cert. denied sub
nom Ocean Drilling & Exploration Co. v. Signal Gl & Gas Co., 400 U. S. 832, 91
S. . 65, 27 L.Ed.2d 64 (1970).
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Mcd ell and equi pnent. " Rejecting Mdelland' s argunent that
Chouest was obligated to indemify MO elland because W/l son's
injury arose out of the operation of the vessel, the district
court, instead, held in favor of Chouest, the owner:
Article 19 of the Tinme Charter provides that the
Charterer [MC elland] will hold harm ess and i ndemi fy

t he Omer [Chouest] 'against any suits, clains, actions,
and demands arising directly out of the Charterer's

actual drilling operations . . . ." Although drilling
was not taking place at the tine of the accident, the
word "actual' is not to beinterpretedinitsrestrictive

sense, but it 1is broad enough to enconpass the
plaintiff's activities at that tinme. Moreover, plaintiff
was not engaged in the operation of the vessel; rather,
he was engaged in the special activities of the vessel,
core sanpling. Sinceplaintiff's allegedinjuriesreally
arise out of MO elland' s core sanpling activities, the
onus of providing i nsurance and i ndemni fication properly
falls on Mcd ell and.

M nute entry of COctober 24, 1990 at p. 2.

Inreviewng the district court's grant of summary judgnent in
favor of Chouest and its denial of McCOelland' s notion for summary
judgnent, we review all issues de novo, applying the sane test as

the district court. LeJeune v. Shell Gl Co., 950 F.2d 267, 268

(5th Gr. 1992). Summary judgnment is proper if "there is no
genuine issue as to any material fact and the noving party is

entitled to judgnent as a matter of law" F.R Cv.P. 56(c).’

! In appealing fromthe district court's final judgnment, Md elland

appeal s both the district court's granting of Chouest's notion for summary
judgnent and the court's denial of McCelland' s own notion for summary judgnent.
The procedural history of MOelland' s appeal is as follows: After WIson
initiated suits against JOB, McCelland, Chouest and their respective liability
carriers as direct party defendants, Chouest filed a cross-clai magainst
McC el | and seeking contractual defense/indemity, and a third-party demand for
coverage as an additional assured agai nst Americas |Insurance Co. (AIC), the
conprehensi ve general liability insurer of Mcdelland
McC elland and its primary maritime enployer's liability insurer, the
Hartford Accident and Indemity Co, (Hartford), responded by filing a cross-claim
agai nst Chouest and its P & | carrier Standard Steanship Owmers' Protection and
Indemmi ty Association (Bermuda), Ltd. (Standard.) That cross-claim which is the
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In the struggle to determ ne the source of Wlson's injuries
and the liability resulting therefrom the confusion perhaps stens
fromthe fact that the vessel was designated by the United States
Coast QGuard as an oceanographic research vessel performng
geot echni cal surveying work.® The vessel's unique status as a
regi stered coring and research vessel thus begs the question: D d
McCelland's coring/drilling operations (which, by necessity,
caused nmud to cover the doghouse and thereby created the need to
cl ean the doghouse) constitute "operation" of the research vessel
by the owner under paragraph 18 of the charter or did they
constitute "actual drilling operations” of the charterer under
paragraph 197 In fact, both Mdelland and Chouest attached
af fi davits and deposition excerpts to their respective notions for

and responses in opposition to sunmary judgnent. These affidavits

core of this appeal, sought coverage for McCelland as an additional assured
under the P & | insurance provided to Chouest by Standard

After the plaintiff settled for $130,000.00, to which Chouest contri buted
$32,500.00, and all other parties' related clains were either dismssed or
settled, both Chouest's and McClelland's cross-clains and Chouest's third party
demand were taken under subm ssion by the district court on notions for summary
judgnent. By a Mnute Entry dated October 24, 1990, the district court granted
summary judgnment in favor of Chouest providing for indemity adverse to
McC elland and AIC. The district court correspondingly denied McC elland s
notion for summary judgment agai nst Chouest and Standard. The district court's
Fi nal Judgnent dism ssed the cross-claimof MCelland and Hartford agai nst
Chouest and Standard, and entered judgnment in favor of Chouest on its cross-claim
and third-party demand against McCelland and AIC. Specifically, the court held
McClelland and AIC liable in solido to Chouest "in the anount of $32,500.00, plus
attorney's fees and costs of defense incurred in defending plaintiff's claimin
the mai n denmand, and court costs incurred in prevailing on its notion for summary
judgnent."” Mdelland and AIC, and McC elland and Hartford, filed their
respective notices of appeal separately. AIC however, |ater successfully noved
for dismissal of its appeal as to Chouest. Thus, only McCelland/ Hartford's
appeal of the denial of their nmotion for sumary judgnment and of the granting of
Chouest's notion for sumary judgnment remains.

8 In accordance with 46 U.S.C. § 2101(18), the RV R L. PERKINS was
desi gnated as an oceanographi c research vessel on July 6, 1989, such designation
remained in effect until July 6, 1991. The vessel's designation was confirnmed in
aletter fromJ.P. Wsocki, Commander, U.S. Coast Guard, Oficer in Charge
Mari ne | nspecti on.



and deposition excerpts, which were submtted by both parties as
conpel ling evidence of the actual intent of the signatories to the
charter, were wisely not pursued by the district court in its
mnute entry granting sunmmary judgnent in favor of Chouest and
against McClelland. The district court recognized, and we agree,
that a clear reading of the unanbi guous, rel evant portions of the
charter party, nanely clauses 18 and 19, resolves this dispute.

When interpreting unanmbi guous provisions of a tine charter, the
charter party should be read as a whole, and a court may not | ook
beyond the witten | anguage of the charter to determ ne the intent

of the parties. Hardy v. Gulf Gl Corp., 949 F.2d 826, 834 (5th

Cr. 1992); Atlantic Lines, Ltd. v. Narwhal, Ltd., 514 F.2d 726,

730 (5th Cir. 1975); H cks v. Qcean Drilling and Exploration Co.

512 F.2d 817, 825 (5th Cr. 1975), cert. denied sub nom H B.

Bust er Hughes, Inc. v. Ccean Drilling and Exploration Co., 423 U.S.

1050, 96 S.Ct. 777, 46 L.Ed.2d 639 (1976).
Readi ng The Charter As A Wole

The charter's apportionnment of the "mrror-inmge" indemity
obligations in paragraphs 18 and 19 is entirely consistent with
Mcd el l and' s and Chouest's division of responsibility in the day-
to-day operation of the vessel: McCl el l and was responsible for
operating, nmanning, repairing, maintaining and cleaning its
equi pnent, and, according to paragraph 7(a) of the charter, OMNER S
RESPONSI BI LI TY, Chouest

agree[d] to operate and navigate the Vessel for trips

i nvol vi ng CHARTERER s operations, to transport, berth

and carry such personnel, material and/or equi pnent as

CHARTERER may direct, and to handle, control, operate,
8



mai ntai n and repair the said nooring spread i ncl udi ng all

saf e anchor placing and retrieving, for which OMER shal |

be solely responsi bl e.
Par agraph 12(a) of the charter, CREW provides that "[t]he primary
duties of the [Chouest] crew of the Vessel shall be to operate,
navi gate, and nmaintain the Vessel, including the nooring spread,
and the crewshall not be required to | oad or unload [ Mcd el | and' s]
supplies or cargo." Finally, paragraph 14 of the charter,
RESPONSI BI LI TY FOR CARGO, provides that "[t]he CHARTERER wi || be
responsible for damage or loss of their cargo regardless of
whosoever caused." The charter, therefore, is unanbi guously clear
that the obligations of Chouest as owner and Mdelland as
charterer were separate and distinct: Chouest did not operate the
Mcd el |l and equi pnrent, and Mcd elland did not operate the vessel.
Thus, McClelland is incorrect in characterizing its core sanpling
activity as a "vessel" operation sinply because the RV R L.

PERKI NS pr ovi ded t he base fromwhi ch Mcd el l and' s core sanpling was

performed. Lanasse v. Travelers Insurance Co., 450 F.2d 580, 583-

584 (5th Gr. 1971), cert. denied sub nom Chevron Gl Co.,

California Co. Division v. Roval Insurance Co., 406 U.S. 921, 92

S.C. 1779, 32 L.Ed.2d 120 (1972). In fact, under MCelland's

interpretation of Chouest's protection and indemity obligations,

the charter ends up as an absurdity: According to Mdelland,
Chouest woul d be entitl ed t o
defense/ contribution/indemity/additional insured status under

Clause 19, vyet it also would have to provide protection and

indemmity coverage to McClelland for those identical liabilities



(clainms arising out of McC elland s core sanpling operation). This
is not what the parties bargained for. The charter nust be
construed to meke sense and to reflect the intent of the

contracting parties. See Lirette v. Popich Bros. Water Transport,

Inc., 699 F.2d 725, 728 n. 11 (5th Cr. 1983); MO N. T. Boat Rental

v. Union Gl Co., 613 F.2d 576, 579 (5th Cr. 1980).

Furt hernore, we have broadly construed | anguage simlar to the
"arising out of charterer's actual drilling operations” | anguage in
clause 19 of the Mcd el |l and/ Chouest tinme charter "to unanmbi guously

enconpass all activities reasonably incident or anticipated by the

principal activity of the contract." Fontenot v. Mesa Petrol eum
Co., 791 F.2d 1207, 1214 (5th Gr. 1986). In Fontenot, the
nanmesake plaintiff, an oil rig worker, was injured after

di senbarking from a helicopter when he lost his balance on a
slippery heliport surface. In the ensuing nulti-party donnybr ook,
the rig owner, Rowandrill, sought indemity for paying its share
of Fontenot's settled claimfromthe charterer, Mesa, on the basis
of reciprocal indemity agreenents in the Rowandrill-Mesa charter.

Under the charter, Mesa agreed

to protect, defend, indemify and save [ Rowandrill] from
and against all clains, demands and causes of action of
every kind and character, wthout |[imt and wthout
regard to the cause or causes thereof or the negligence
of any party, arising in connection herewth in favor of
[ Mesa]'s enployees, [Mesa]'s contractors or their
enpl oyees other than [Rowandrill's enployees or its
subcontractors or their enployees] on account of bodily
injury, death or damage to property.

Id. at 1213 (enphasi s added).

In denying indemity to Rowandrill under this provision, the
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District Court held that Fontenot's claimwas not one "arising in
connection herewith" because the use of the heliport was only
incidental to the business of drilling a well or wells, the stated
purpose of the contract. | d. The Fifth Grcuit reversed,
construing the charter broadly, and hel d:

where the presence of the injured person at the scene of

the injury is attributable to or mght reasonably be

antici pated by his enpl oynent responsibilities, then his

injuries occur "in connecti on Wt h" t hose

responsibilities. It is irrelevant that the person is

not at that nonment perform ng services or that the injury

results from an activity not enconpassed by the

enpl oyer's contractual undert aki ngs.
ld. at 1215.°

Li kewi se, for purposes of MO ell and' s hol d harnl ess agr eenent
in Clause 19 of the M ell and/ Chouest charter, WIlson's injury,
sustained while cleaning Mcd elland equi pnent under MCelland' s
orders, was attributable to and reasonably anticipated by his
enpl oynent responsibilities as a McC elland contractor enployee.
In fact, Paragraph 19 of the charter, CHARTERER S HOLD HARM_ESS,
quite clearly designates those i nstances where McClelland will not
hol d Chouest harnl ess, and cl eaning of MO elland equi pnent is NOT
one of them

CHARTERER S Conprehensive General Liability Insurance

shall nane OMER, and its affiliated or subsidiary

conpani es as additional assureds, but only with respect

to actual drilling operations of the CHARTERER, and not

with respect to the handling, operation, maintenance and
control of the nooring spread, including placing and

° The charter provision in Fontenot applied to any claim"arising in

connection herewith", whereas the charter provision in the present case applies
to clainms "arising directly out of [MCelland]'s actual drilling operations."
This is a distinction without a substantial difference. See Snmith v. Tenneco G|
Co., Inc., 803 F.2d 1386, 1388 (5th G r. 1986).
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retrieving of all anchors, for which OMNER shal |l be fully

responsible, including liabilities, clains, and damages

to third parties from which OMER shall hold CHARTERER

harm ess.
Had McC el land specifically intended that Chouest be responsible
for liability arising from cleaning the M elland equi prment on
Chouest's vessel, then McCelland surely could have indicated as
such. [Indeed, Mcdelland, the author of the charter (according to
Chouest's brief), explicitly provided that Chouest would be solely
responsible for liability arising fromthe operation of the nooring
spread and the placenent of the vessel's anchors.?° Wth such
specificity as its norm MCelland failed to assign Chouest the
responsibility of cleaning, or for that mtter, nmaintaining
MO elland s equipnment. It is equally clear that the charter party
does not require Chouest, as the vessel owner-operator, to
indemmify McCelland for liability arising from the cleaning of
Mcd el l and' s equi pnent. Therefore, such cleaning, a Mdelland
responsibility, was an activity "arising directly out of"
MCelland's "actual drilling operations.” After all, "[a]

contract of indemity should be construed to cover all | osses,

damages, or liabilities which reasonably appear to have been within

the contenplation of the parties . . . ." Corbitt v. D anond M
Drilling Co., 654 F.2d 329, 333 (5th Cr. Unit A Aug. 1981).

Wlson's claimarose directly out of McClelland' s actual drilling

10 For example, if McCelland inproperly directed Chouest in the

pl acenent of the vessel's anchors, then, McCelland s inproper direction
notw t hstandi ng, such a mstake, if a covered risk, would constitute a vesse

l[iability to which Chouest's protection and i ndemity coverage woul d respond
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operations. !
Wapping It Up

Because no genuine issue exists as to any material fact
concerning the application of clauses 18 and 19 of the Mcd el | and-
Chouest charter, McC elland is not entitled to be held harm ess for
Wl son's accident under Chouest's P & | policy as a matter of |aw,
and, conversely, Chouest is entitled to be held harnm ess by
McCl el | and.

The judgnent of the district court is AFFI RMED

1 We do not reach the question, as we did in Lanasse v. Travelers
| nsurance Co., 450 F.2d 580 (5th Cr. 1971), cert. denied sub nom Chevron G|
Co., California Co. Division v. Royal lnsurance Co., 406 U S. 921, 92 S.C. 1779,
32 L.Ed.2d 120 (1972), of whether a P & | underwiter could recover against its
own additional assured in the face of an explicit policy provision waiving
subrogation. Lanasse, 450 F.2d at 585.
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