IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 91-2966

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

JAMES OSCAR COOPER,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas

(July 6, 1992)

Bef ore POLI TZ, Chief Judge, and WLLIAVS and DUHE, Circuit Judges.
JERRE S. WLLIAMS, G rcuit Judge:

This appeal results froma series of undercover purchases of
crack cocai ne, search warrant executions, and arrests at Cooper's
Sportsman's Lounge in Houston, Texas. Appel | ant Cooper was
convi cted and sent enced under a sevent een-count i ndi ct nent chargi ng
various firearm and narcotics offenses. He raises a nunber of
chal l enges to his conviction: (1) the duplicitous nature and
anbiguity of the jury verdict as to his conspiracy count; (2) the
mul tiplicitous nature of the convictions for |easing a crack house
as well as firearm counts during and in relation to drug

trafficking; (3) the insufficiency of the evidence on the firearm



count convictions as well as the sentencing of such counts; (4)
the district court's failure to give a requested jury instruction;
(5) the district court's overruling of a suppression of evidence
motion; (6) and finally, the prosecutor's inproper conmentary on
Cooper's failure to testify. Finding no reversible error, we

affirm

. FACTS AND PRI OR PROCEEDI NGS

In March 1990, officers of the Narcotics Division of the
Houston Police Departnent and officers of the Drug Enforcenent
Adm ni stration received information froma confidential informnt
that large quantities of crack cocaine were being sold from a
private club | ocated at 3355 Yel | owst one Boul evard, Houston, Texas.
The officers initiated an investigation and |earned that crack
cocai ne was being sold fromthat address at Cooper's Sportsnman's
Lounge ("Lounge"), a highly fortified club | ocated in the upstairs
| evel of a building. To enter the prem ses, it was necessary to go
through a series of doors, including one which electronically
opened with a buzzer, and another which was bolted by hand. Over
an ei ght-nonth period, between March 2, 1990 and Cctober 16, 1990,
at | east nine undercover purchases of cocaine were nmade and siXx

search warrants were executed at the property.! As a result of

! For clarity and brevity, we do not set out the specifics of
each of the police instances of execution of the search warrants
(which at trial were called raids). In essence, the nodus operandi
was as follows: the police, often in response to information
provi ded by an i nformant, woul d enter the Lounge, sign the custoner
| edger, submt to a search for weapons, pay a dollar for adm ssion,
and purchase one rock of crack cocaine for $ 50. Further, unless
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such searches, eleven firearns and over 234 grans of crack cocaine
were seized fromthe Lounge.

Cooper's involvenent was evident from the outset. On four
occasi ons, Cooper was present at the Lounge during or imediately
follow ng the execution of the search warrants. On May 19, 1990,
officers seized 86 granms of crack cocaine and recovered various
| edgers and records specifically inplicating Cooper. The |edgers
clearly indicated that Cooper was involved in the distribution of
crack cocaine and perhaps the supply of narcotics.? During this
particul ar search, Cooper arrived at 3355 Yell owstone during the
execution of the search warrant, and told a DEA agent that he was

t he owner of both the club and t he whol e bl ock of 3300 Yel | owst one.

rel evant, we do not specify who nmade the purchases of the cocai ne,
who executed the search warrant, or who perforned the raid. Cooper
pl aces significant enphasis on Eddie Henry, a police informant and
cooperating individual, present in many of the transactions at the
Lounge. At trial, Henry testified that he had been addicted to
cocai ne, although he repeatedly denied being on drugs during the
investigation. He stated that he suffered a rel apse around Cct ober
1990 and was in a detoxification center between Cctober 1990 and
January 1991. Testinony, however, reveal ed that Henry was admtted
as a referral from Ben Taub Hospital for cocaine abuse to a
detoxification center on Septenber 5, 1990, and was rel eased from
the facility agai nst nedical advice on Septenber 10, 1990, in the

m dst of his undercover investigation. Contrary to Cooper's
contentions, however, we do not sit as a "de novo jury." United
States v. Menesses, _ F.2d __, 1992 W 107834 (5th Cr. My 22,

1992) (No. 90-2660). In the instant case, the jury convicted
Cooper on all counts in spite of the credibility issue of the
informant. W do not disturb this conviction. A jury is "freeto
choose anobng reasonable constructions of the evidence." Uni t ed
States v. Bell, 678 F.2d 547, 549 (5th Gr. 1982), aff'd, 462 U.S.
356, 103 S.Ct. 2398, 76 L.Ed.2d 638 (1983).

2 The testinony at trial revealed that the | edgers appeared
to be a running inventory of a street level drug distribution
busi ness; further, the initials J.C. were present throughout the
| edgers--for instance "$350.00 to J.C. for 7 stones.”
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Mor eover, he stated that he was aware of the problens at the Lounge
and of the frequent police searches. Mst critically, when asked
why the club was | eased to drug deal ers, Cooper responded: "Well,
| got to nake noney."

On May 26, 1990, two uniformed Houston police officers
entered the club to performa club check. Upon entering the club,
the officers observed a person in possession of crack cocaine in
the bar area, and overheard two people arguing over $200 in an
office east of the bar area. The officers knocked on the office
door and were told to enter. They found Cooper sitting on a couch
hol ding a bag which contained approxinmately two grans of crack
cocai ne. Further, the officers saw two 12-gauge shotguns in an
open closet only six to eight feet from Cooper.

On Cctober 4, 1990, Cooper was present at the Lounge when
police officers undertook to execute a search warrant. Cooper
deni ed entry and denmanded to see their supervisor. Even after the
supervi sor arrived, Cooper refused to allow the search warrant to
be executed. The police officers forced entry into the property.
Cooper was observed in the hall area of the Lounge and the officers
recovered a bag containing over one gram of crack cocaine on a
w ndow | edge near Cooper's position.

Less than two weeks | ater, Cooper was again present at the
Lounge. When Henry returned to nake another undercover cocaine
buy, Cooper admtted Henry to the club and provided the crack that
Henry purchased. Henry testified that upon entering the Lounge, he

overheard a person ask the doorman to deliver a baby jar and a can



of chew ng tobacco to Cooper. A subsequent search reveal ed that
both of these containers were filled with crack cocai ne.

On March 18, 1991, a federal grand jury returned a second
super sedi ng i ndi ct ment chargi ng Cooper with seventeen drug-rel ated
of fenses in connection with his operations at the Lounge. Count 1
al | eged that Cooper had conspired fromMarch 2 to Cctober 16, 1990
knowi ngly and intentionally to distribute and possess with intent
to distribute nore than 50 grans of crack cocaine in violation of
21 U S.C 8§ 841(a)(1), and knowingly and intentionally to manage
and control and neke available a place for the purpose of
distributing and using crack cocaine in violation of 21 U S. C
8§ 856(a)(2). Count 2 alleged that during the period of the
conspi racy Cooper used and carried firearns during and in rel ation
to adrug trafficking crinme in violation of 18 U.S.C. 8§ 924(c)(1).
Counts 4, 6, 9, 15, and 17 charged separate violations of
8 924(c)(1), using or carrying a firearmduring and in relation to
a drug trafficking crine. Counts 3, 5, 7, 8, 10, 11, 12, 13, 14,
and 16 charged Cooper with separate violations of 21 U S.C. § 856--
mai ntaining building for use as a crack house. On appeal, the
governnment admts that it may be difficult to show that Cooper
commtted separate 8§ 856 offenses on the dates alleged in counts
10, 11, 12 and 13. Consequently, the governnent is wlling to
di smss them Under the concurrent sentence doctrine, however,
Cooper's sentence is not dependent on these counts.

The jury convicted Cooper on all seventeen counts. Prior to

sentencing, the governnent dism ssed count 2, and the district



court sentenced Cooper to a total of 360 nonths in prison. He was
sentenced to 188 nonths on the el even drug of fenses, 60 nonths on
count 4, consecutive to the sentence for the drug crines, and 112
months on counts 6, 9, 15, and 17, concurrent to each other but

consecutive to the other sentences. Cooper tinely appeal ed.

[11. DI SCUSSI ON
A. Duplicitous® Charge and Anbi guous Verdi ct Under Count 1

1. Duplicity

Count 1 alleged a conspiracy to distribute over 50 granms of
crack cocaine (in violation of 21 US C § 841(a)(l)) and to
mai ntain a crack house (in violation of 21 U S. C. 8§ 856(a)(2)).
Cooper contends that count 1 charges two separate conspiracies and
must be dismssed for duplicity or, alternatively, he nust be

resentenced. The district court instructed the jury as foll ows:

| want you to understand if you find the
defendant guilty of the conspiracy charge in
Count One, you need find that he conspired to
agree to acconplish one of the purposes or
objects of the conspiracy set out in Count
One, but you nust agree unaninously as to
whi ch  obj ect or objects he agreed to
acconpl i sh.

It's sufficient that the Governnent prove
an agreenent or understanding to commt only

3 "“Duplicity' is the joining in a single count of two or
nmore di stinct and separate offenses.” United States v. Lyons, 703
F.2d 815, 821 n.8 (5th G r. 1983). The ban against duplicitous
indictnments derives from four concerns: prejudicial evidentiary
rulings at trial; the | ack of adequate notice of the nature of the
charges against the defendant; prejudice in obtaining appellate
review and prevention of double jeopardy; and risk of a jury's
nonunani nous verdict. See generally 1 Charles A Wight, Federal
Practice and Procedure 8§ 142 (2d ed. 1982).
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one of the wunlawful objects in order to

convict of the conspiracy count.
As the governnent correctly asserts, the instruction properly
stated settled |aw "The allegation in a single count of a
conspiracy to commt several crines is not duplicitous, for "[t]he
conspiracy is the crinme, and that is one, however diverse its

obj ect s. Braverman v. United States, 317 U S. 49, 54, 63 S. O

99, 102, 87 L.Ed. 23 (1942). See also United States V. Lyons, 703

F.2d 815, 821 (5th Cir. 1983); United States v. Elam 678 F.2d
1234, 1250 (5th Gr. 1982); United States v. Avil a-Dom nguez, 610

F.2d 1266, 1270 (5th Cr.), cert. denied, 449 U S. 887, 101 S.C

242, 66 L.Ed.2d 113 (1980). W find that the challenged
instruction correctly submtted the count to the jury and was not

dupl i citous.

2. Anbiguity in Jury Verdict

Cooper asserts that the jury's general verdict of guilty left
open the possibility that the jury convicted him only of a
conspiracy to violate 8 856, as opposed to 8§ 841 or both, and thus
the penalty should be assessed accordingly. According to the
gover nnent, Cooper objected at trial only to the conspiracy count
on the ground of duplicity and clearly erroneous instructions.
Cooper failed to object on the basis of the charge and of the
verdict's anbiguity--in essence that there is no way to know whi ch

statutory offense was the basis of the conviction.



Having failed to object to the form of indictnment, Cooper
neither requested a special verdict as to the object of the
conspiracy, nor did he object to the absence of a special verdict.
When the jury returned its verdict wi thout any indication of which
of fenses it had found he had conspired to commt, Cooper had had
further opportunity to ask the court for a clarification. Again,
he failed to do so. Cooper, in seemng disregard to Fed. R Crim
P. 30,% called this matter to the district court's attention after
the jury's verdict had been recorded and the jury had been
di scharged. In essence, Cooper remained silent until sentencing as
to the danger of being found guilty w thout any ascertai nnent of
whi ch of fense he was found to have viol at ed.

Anal ogous to the appellant's actions in Wllians v. United

States, 238 F.2d 215, 218 (5th Cr. 1956), cert. denied, 352 U S

1024, 77 S.Ct. 589, 1 L.Ed.2d 596 (1957), Cooper did not request a
clarification of the indictnent or request a new trial on the
ground of an incorrect charge. Consequently, unless a manifest
m scarriage of injustice has occurred, this Court will not consider
an appeal from error not tinely called to the district court's
attention. Wthout deciding whether there was error, we find that

in any event the circunstances here do not nerit a finding of a

4 The rule states in relevant part:

No party nmay assign as error any portion of
the charge or om ssion therefrom unless that
party objects thereto before the jury retires
to consider its verdict, stating distinctly
the matter to which that party objects and the
grounds of the objection.
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mani fest m scarriage of justice. See Wllians, 238 F.2d at 221

(concl udi ng that absent manifest injustice, "failure to seek relief
by way of notion to correct the indictnent, or by any action at
time of the court's charge or after verdict, worked an effective

wai ver of such error [anbiguous verdict]").

3. Sentencing
While Cooper's failure to nake a tinely objection to the
anbi guity of the verdict constitutes a wai ver of that objection, he

may chall enge the inposition of his sentence. United States V.

Mastrangel o, 733 F.2d 793, 800 (5th Cr. 1984) (concluding that

al though the appellant's failure to object to the multiplicity of
the indictnent before trial constituted a waiver of the
multiplicity objection with regard to any alleged error in the
indictnment, the appellant could challenge the inposition of
mul ti pl e sentences for the all eged comm ssion of one crine). Court
deci sions have established the rule that a sentencing judge faced
wth a conviction on a count that charged the violation of nore
than one statute, but where the jury failed to specify the
violation found, is Iimted to inposing a sentence that does not
exceed the maxi num penalty under the statute providing the |east

severe punishnent. In United States v. Orozco-Prada, 732 F.2d

1076, 1083-84 (2d Cr.), cert. denied, 469 U S. 845, 105 S. . 154,

83 L.Ed.2d 92, and cert. denied, 469 U S. 845, 105 S.Ct. 155, 83

L.Ed.2d 92 (1984), the Court wthheld judgnent on appellant's

conviction for 30 days, allowng the governnent to consent to



resentencing under the statute within the limtation of the |ess
severe penalty, or in the alternative, absent the governnent's
consent, to vacate as to the count at issue and remand for a new

trial. See also United States v. Quicksey, 525 F. 2d 337, 341 (4th

Cr. 1975), cert. denied, 423 U S. 1087, 96 S.Ct. 878, 47 L.Ed. 2d

97 (1976); Brown v. United States, 299 F.2d 438, 440 (D.C. Cr.)

(per curiam, cert. denied, 370 U. S. 946, 82 S.C. 1593, 8 L. Ed. 2d

812 (1962); 8 Janes WM Moore Et Al., More's Federal Practice
§ 8.03[2] (2d ed. 1992).

In the instant case, the |less severe statute is § 856,
providing a penalty of up to 20 years inprisonnent, as opposed to
8§ 841, providing a penalty of up to life inprisonnent. Cooper was
sentenced to 188 nonths, below the maxi num penalty provided in
8§ 856. Thus, according to the governnment, any error in failing to
solicit a special verdict fromthe jury on count 1 was harnl ess.

Cooper acknow edges the | ess severe sentencing al ternative but
advocates that this |less severe principle be applied in guideline
cal cul ati ons. In essence, if his sentence may not exceed the
maxi mum penalty provided in 8§ 856, it may also not exceed the
penalty provided in the sentencing guidelines for 8 856 offenses.
Under Cooper's cal cul ations, the sentence assessed for § 856 woul d
be between 27-33 nonths once the necessary increnents for prior

crimnal history are included.?®

5> Section 856 is governed by U.S.S.G § 2D1.8 which provides
for a base offense | evel of 16. According to Cooper, assum ng that
the presentence report ("PSR') is correct concerning adjustnents,
there would be an upward adjustnent of 2 for his role in the
of fense, giving a total offense |evel of 18.
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The governnent asserts that this argunent ignores 8§ 1Bl1.2(d)
of the sentencing gui delines which provides that a conviction on a
conspiracy count charging conspiracy to commt nore than one
offense is treated as if the defendant had been convicted of a
separate conspiracy count for each offense that he conspired to
comm t. US S G 8§ 1B1.2(d) (Nov. 1991). Further, appellant's
argunent ignores the comentary® to § 1B1.2(d) stating that where
the jury's verdict fails to specify which of the charged offenses
were the objects of the conspiracy, the defendant nmay be sentenced
for the object offenses for which the court, were it sitting as
trier of fact, would convict the defendant. U S.S.G § 1Bl.2(d)
coment. (n.5). See United States v. Tham 960 F.2d 1391, 1399-400

(9th Gr. 1992) (finding that where the jury verdict failed to
specify whether it had found the appellant guilty on one or both
charges of conspiracy, U S. S.G § 1Bl1.2(d) was applicable).

More than sufficient evidence exists fromwhich the district
court, sitting as a trier of fact, could have found that Cooper
conspired to violate § 841. Government w tnesses testified to
i nnuner abl e crack cocaine sales at the Lounge between March and
Cct ober 1990. Further, during this seven-nonth period, eleven

firearnms and over 234 granms of crack were seized fromthe Lounge.

6 See United States v. Anderson, 942 F.2d 606, 612-13 (9th
Cir. 1991) (en banc) (finding that when review ng the sentencing
gui deli nes, courts should always consider the commentary and, if
possi ble, construe the guidelines and its comentary in an
internally consistent manner); see also United States v. Sal azar,
961 F.2d 62, 64 n.1 (5th Cr. 1992) (citing Anderson wth
approval ).
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Cooper's involvenent in the conspiracy under section 841 is
equal ly cl ear. On several occasions, undercover officers found
Cooper in his office in possession of crack--the sane office where
narcotics inventory and accounting records were kept, where over
150 grans of crack cocaine and eight of the eleven firearns seized
wer e found, and where two pictures of Cooper and a naneplate, "J.C

Cooper, " were di scovered. O course, Cooper actually admtted that
he made the Lounge available to drug dealers for the purpose of
distributing crack cocaine. There is anple evidence in the record
to support a conviction for conspiracy to possess wth intent to
di stribute crack cocai ne.

Qur review of a sentence under the guidelines "is confined to
det erm ni ng whet her a sentence was i nposed in violation of |aw or

"as a result of an incorrect application of the sentencing

guidelines.'" United States v. Nevarez-Arreola, 8385 F.2d 243, 245

(5th Gr. 1989) (per curianm) (citing 18 U S C. 8§ 3742(e)).
Further, we affirm applications of the guidelines when they are
based on factual findings that are not clearly erroneous. United

States v. Medina-Sal dana, 911 F.2d 1023, 1024 (5th Gr. 1990). "A

factual finding is not clearly erroneous as long as it is plausible

inlight of the record read as a whole."” United States v. Sanders,

942 F.2d 894, 897 (5th Cr. 1991).

We find that the district court did not err in using 8 2D1.1
(unl awful manufacturing, inporting, exporting, or trafficking--
i ncludi ng possession with intent to commt these offenses) as

opposed to 8§ 2D1.8 (renting or managi ng a drug establishnent) for
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pur poses of cal cul ati ng Cooper's base offense | evel. Not only was
the district court's assessnent a correct application of the
guidelines, but also the district judge ultimately departed
downward fromthe guidelines, opting not to i npose the recommended
188 nont h m ni nrum sentence under a 36 offense | evel (range of 188-
235 nmonths) for a 8 841 violation. W find no clear error in the

district court's sentence under count 1, and we uphold it.

B. Miltiple Counts on Making Buil ding Avail able as a Crack House

Cooper was convicted on ten counts’ (each alleging a different
date) of making a building avail able for the purpose of unlawfully
distributing and using crack cocaine in violation of 21 U S. C
§ 856(a)(2).® He contends that his indictnent is nultiplicitous.?®

Usi ng anal ogy to case |aw addressing the existence of a single

” On appeal, as stated above, the governnent opted to dism ss
counts 10-13, but this has no bearing on Cooper's sentence.

8 To convict Cooper under 8§ 856(a)(2), the jury had to find
t hat Cooper (1) managed or controll ed Cooper's Sportsnman's Lounge
(2) either as an owner, |essee, agent, enployee or nortgagee and
(3) knowngly and intentionally rented, |eased or nade avail able
for use with or without conpensation, the building for the purpose
of unlawfully manufacturing, storing, distributing or wusing a
controll ed substance. United States v. Chen, 913 F.2d 183, 187
(5th Gr. 1990).

® Miltiplicity is the charging of a single offense in
multiple counts of an indictnent or information. United States v.
Lenons, 941 F.2d 309, 317 (5th Cr. 1991) (per -curian. A
mul tiplicitous indictnment raises the danger that a defendant w |
recei ve nore than one sentence for a single offense. United States
V. Swaim 757 F.2d 1530, 1537 (5th Gr.), cert. denied, 474 U S

825, 106 S.Ct. 81, 88 L.Ed.2d 66 (1985). See 1 C Wight, at 469-
70.
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ongoi ng ganbl i ng busi ness, 1 Cooper asserts that he violated § 856
only once and that the indictnent unfairly converted his single,
continuing offense into multiple crines. He states that this
produces great harm because, while these sentences run
concurrently, multiple 8 856 convictions allow the governnment to
obtain nultiple firearm convictions pursuant to 18 U S.C. § 924,
sentences whi ch run consecutively.

Congress establishes and defines the offenses in a statute.

See Sanabria v. United States, 437 U S. 54, 70, 98 S. Ct. 2170,

2182, 57 L. Ed. 2d 43 (1978) ("Wether a particul ar course of conduct
i nvol ves one or nore distinct "offenses' under a statute depends on

congressional choice.") (footnote omtted). Contrary to
Cooper's assertion, "the double jeopardy clause inposes no
restraints on the power of Congress to define the all owable unit of
prosecution and puni shnment where all the charges are brought in one

suit." United States v. MDonald, 692 F.2d 376, 377 (5th Cr.

1982), cert. denied, 460 U. S. 1073, 103 S.C. 1531, 75 L. Ed.2d 952

(1983). Thus, in deciding whether the district court could
properly inpose nmul tiple sentences, we nust determ ne the all owabl e

unit of prosecution in 8 856. United States v. Universal C1.T.

Credit Corp., 344 U S. 218, 221, 73 S.&. 227, 229, 97 L.Ed. 260

(1952). Qur task is to discern Congress' intent by |ooking first

10 Cooper places particular enphasis on United States v.
Bennett, 623 F.2d 52, 54 (8th Gr. 1980) (per curian). |In Bennett,
the Court scrutinized 18 U.S.C. 8§ 1955 whi ch expressly defines the
unit of prosecutioninterns of asingleillegal ganbling business.
The Court reasoned that separate convictions under that section
woul d be proper only if different businesses were alleged and
proved.
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to the plain language of the statute and then to legislative
history and the overall statutory schene of which it is a part.

See United States v. Anderez, 661 F.2d 404, 406 (5th Gr. Unit B

1981) (stating that "[o]Jur starting point ininterpreting statutes

must be the | anguage of the statutes thenselves"); United States v.

Davis, 656 F.2d 153, 158 (5th Cr. 1981) (in addressing a
multiplicity claim stating that "[w]le are bound, however, to

review all sources fromwhich legislative intent may be gl eaned"),

cert. denied, 456 U S. 930, 102 S.C. 1979, 72 L.Ed.2d 446 (1982).
See also 1 C Wight, at 476-78.
We begin with the language of the statute itself. Section

856(a)(2) provides:

[I]t shall be unlawful to . . . nanage or

control any building, room or enclosure,

either as an owner, |essee, agent, enployee,

or nortgagee, and knowi ngly and intentionally

rent, |ease, or nmake available for use, wth

or w thout conpensation, the building, room

or enclosure for the purpose of unlawfully

manuf acturing, storing, distributing, or using

a controll ed substance.
According to the governnent, section 8 856(a)(2) indicates that
Congress has defined the all owabl e unit of prosecution by reference

to the nunber of tines the defendant "rents,"” "leases," or "makes
avai l able" a building for drug-related activities. In essence, if
t he def endant nakes the buil di ng avail abl e once, i ndependent of the
Il ength of time, he has conmtted only one crine. |f he makes the
building available on nore than one occasion, however, the
def endant has commtted nultiple crinmes. Thus, Cooper's analogy to

those cases interpreting 18 U S.C. § 1955, a statute which

15



expressly defined the unit of prosecution in terns of "an ill egal
ganbling business," is inapposite. The governnent also posits a
policy argunent--if this Court adopts the "single business" theory
Cooper urges, drug offenders wll lack incentive to stop their
operations even after they are caught; they woul d be subject only
to one conviction regardless of the nunber of tines their
"busi ness" was reopened.

But to the contrary, Cooper urges that 21 U S. C. § 856(a)(2)
contains no statenment in ternms evidencing intent to nake each
managi ng, controlling, renting, leasing or naking available a
separate of f ense, and therefore separately puni shabl e.
Consequent|ly, Cooper asks this Court to invoke the doctrine of
lenity!? for the proposition that the indictnent in each count of
"maki ng available the wuse of the building" should not have

constituted separate offenses.'? The doctrine of lenity, however,

11 Lenity functions as a tool of statutory construction. Wen
Congress fails to indicate the allowable unit of prosecution with
clarity, doubt as to congressional intent should be resolved in
favor of lenity for the accused. Bell v. United States, 349 U S
81, 83-84, 75 S.Ct. 620, 622, 99 L.Ed. 905 (1955). See also 1 C
Wight at 478 ("Since a determnation that separate offenses are
i nvol ved nmakes possible multiple punishnent for the sane conduct,
unl ess Congress had indicated clearly that it contenpl ates separate
crinmes doubt wll be resol ved against turning a single transaction
into nultiple offenses.”) (footnote omtted).

12 Cooper argues that the governnent's theory throughout the
trial was that Cooper had |eased the Lounge to Rosaline Panela
Canmpbel | , known as Jamai ca Panm consequently, according to Cooper,
only one of fense had been viol ated--the act of executing one | ease.
In contrast, the governnent asserts that its theory was that Cooper
had nade the unit avail able on at | east six occasions and received
conpensati on each tinme; consequently, Cooper was guilty of nmultiple
crack house violations. Qur review of the record indicates that
t he governnent focused on "neki ng the Lounge avail abl e" as opposed
to nerely leasing it.
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does not control in all instances. Callanan v. United States, 364

U S 587, 596, 81 S. . 321, 326, 5 L.Ed.2d 312 (1961) ("[The rule
of lenity] as is true of any guide to statutory construction, only
serves as an aid for resolving an anbiguity. . . . The rule cones
into operation at the end of the process of construing what
Congress has expressed, not at the beginning as an overriding
consideration of being |lenient to wongdoers.").

We conclude that the rule is inapplicable here. First, the
Suprene Court precedents which develop the rule as it applies to
mul tiple sentencing generally involve situations where a "single,
uninterrupted crimnal act led to multiple convictions and
sentences." MDonald, 692 F.2d at 379 (footnote omtted).?®

Second, the rule of lenity nerits application only if after a
reviewof all applicable sources of legislative intent "the statute

remai ns truly anbi guous." |d. See also Davis, 656 F.2d at 158

("the "touchstone' of the rule of lenity is "statutory anbiguity

and should not be utilized "to destroy the spirit and force of the

| awwhich the legislature intended to enact'") (citations omtted).

13 See, e.g., Wialen v. United States, 445 U.S. 684, 100 S. C
1432, 63 L.Ed.2d 715 (1980) (holding that the crine of rape is a
| esser included offense of the crinme of felony nmurder in the
perpetration of rape, and that since the latter crine included al
of the elenents of the former, consecutive sentences were therefore
i nproper); Sinpson v. United States, 435 U S. 6, 98 S.C. 909, 55
L.Ed.2d 70 (1978) (ruling that an individual act of bank robbery
wth a firearm cannot be punished with consecutive sentences for
aggravated bank robbery and for wusing firearns to commt a
robbery); Ladner v. United States, 358 U. S. 169, 79 S.C. 209, 3
L. Ed. 2d 199 (1958) (finding that the single discharge of a shotgun
constitutes only a single violation of a statute prohibiting
assault on a federal officer even though tw officers were
i njured).
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Moreover, when asked to interpret an earlier drug |aw, the
Suprene Court stated that "Congress has mani fested an attitude not
of lenity but of severity toward violation of the narcotics | aws."

Gore v. United States, 357 U S. 386, 391, 78 S.Ct. 1280, 1284, 2

L. Ed. 2d 1405 (1958). It is a fair assunption that this attitude
has not dimnished. See, e.q., HR 5484, 99th Cong., 2nd Sess.,

132 Cong. Rec. S27161, 27161 (Septenber 30, 1986) (Sen. DeConcini)
("[T]his legislation sends the clear nessage to those who decide to
make their living in the insidious business of drug trafficking
that we are no longer going to tolerate their activities.
H R 5484 contains extrenely stiff penalties for possessing,
manuf acturing, inporting, or distributing drugs.").

In its goal to curtail the threat of illegal narcotics,
Congress appeared particularly concerned about the inpact of crack
cocaine. See, e.q., 132 Cong. Rec. S26433, 26447 (Septenber 26,
1986) (Sen. Chiles) ("[The bill] wll help our |aw enforcenent
officials by strengthening crimnal penalties for drugs |ike crack
cocaine. This is an absolutely essential first step. Current |aw
makes it very difficult to arrest and convict crack dealers and
traffickers."); id. at 26435 (Sen. Chiles) ("W have enhanced the
penal ties for drugs, but especially for crack cocaine."). Finally,
Congress specifically sought the curtail ment of crack houses. 1d.
at 26447 (Sen. Chiles) ("Police also have difficulty arresting the
operators of crack houses, the places where users congregate to
purchase and use crack. Wen police raid these crack houses, the

deal ers and users can easily dispose of the drugs, thus avoiding
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arrest. This bill nmakes it a felony to operate such a house, to be
present at the house.") (Sen. Chiles); id. at 27180 ( Septenber 30,
1986) (stating that the bill "recogni zes crack's insidious inpacts
on nei ghbor hoods by outl awi ng crack houses").

We concl ude that the mai ntenance of a crack house constitutes
a separate offense each day it is continued. This Crcuit has
upheld nultiple convictions, as long as they enconpass separate

transactions, even if notivated by a single financial schene. See,

e.q., United States v. Guzman, 781 F.2d 428, 432 (5th Gr.) (per
curianm) (concluding that false nanme on two different docunents in
sane transaction constitutes two separate of fenses under 18 U. S. C
§ 1001, which prohibits the knowing and wllful fal se
representation of material fact to a United States agency), cert.
denied, 475 U S. 1143, 106 S.C. 1798, 90 L.Ed.2d 343 (1986);
United States v. MDonald, 692 F.2d. 376, 378 (5th Cr. 1982)

(finding that two separate physical deliveries of a controlled
substance on two different days, all part of a single financia
schene invol ving the sane buyer and sellers, constituted separate

crimnal acts subject to consecutive sentences under 21 U S C

§ 841(a)), cert. denied, 460 U.S. 1073, 103 S.C. 1531, 75 L.Ed. 2d
952 (1983); United States v. Thonpson, 624 F.2d 740, 742 (5th Cr

1980) (upholding the conviction of a physician on three separate
counts of dispensing a controlled substance, in violation of 21
US C 8841(a)(1), for witing three separate prescriptions to the
sane undercover investigator at the sane tinme and in exchange for

t he sane paynent).
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Cooper's actions did not represent a single inpulse, as Cooper
woul d have us find, but successive inpulses, neriting separate

i ndictnents. See Bl ockburger v. United States, 284 U.S. 299, 302,

52 S.Ct. 180, 181, 76 L.Ed.2d 306 (1932) (citation onitted)

(finding " successive inpulses . . . even though all wunite in
swelling a common stream of action'" and holding that each of
several successive sales of narcotics, even if nade to sane person,
constitutes a distinct offense, regardless of how closely sales
foll ow each other). Significantly, on at |east six occasions,
narcotics officers legally searched the club, seized all drugs and
firearnms, arrested the suspects, and effectively closed down the
crack house. Nonet hel ess, after each raid, Cooper and his
acconplices returned to the Lounge, further fortified it, and
resuned its operation.

We conclude that Section 856 is properly interpreted to
provi de that each unlawful "making available" of a building is a
distinct offense. Cooper commtted a separate of fense every day he
made the buil ding avail abl e.

The cunul ative puni shnents were properly inposed on the facts
of this case. W adhere to the governnent's decision to dismss
counts 10-13, and find that Cooper's convictions on counts 3, 5, 7,
9, 14, and 16 shoul d be upheld.

We have considered carefully Cooper's renaining contentions
and found them to be without nerit. They do not raise issues
serious enough to justify discussion.

We affirmthe decision of the district court in all respects.
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