IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 91-2919

Summary Cal endar

LUCKY- GOLDSTAR, I NT'L (AVERI CA) | NC.
Pl ai ntiff-Appellee,

ver sus

PH BRO ENERGY | NTERNATI ONAL, LTD.,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas

(March 25, 1992)

Bef ore GARWOOD, HI G3 NBOTHAM and BARKSDALE, Circuit Judges.
H G3 NBOTHAM Circuit Judge:

Phi bro Energy International appeals an adverse judgnent in a
bench trial of a suit for breach of contract for the sale of goods
and their transport by sea filed by Lucky-CGoldstar |nternational,
Ltd. Phibro contends that the district court erred in strikingits
demand for jury trial, because it had diversity jurisdiction, not
maritime jurisdiction. W agree and reverse and remand for further

pr oceedi ngs.



| .

LA agreed to purchase from Phi bro approximately 1,000 netric
tons of toluene, a petrol eumby-product. Phibro agreed to ship the
tol uene by sea to Singapore between Novenber 1 and Novenber 15,
1990, in a vessel of its nomnation and to insure that the tol uene
was not comm ngled with other goods. Title would pass to the buyer
as the toluene passed the ship's flange in the United States.

LA contended that shipnment was six days late and that the
tol uene becane comm ngled wth another parcel. LA filed this
suit agai nst Phibro for breach of contract. Phibro demanded a jury
trial. The court granted LA's notion to strike the jury demand
because, inits view, the contract was "overwhelmngly maritine in
its general nature."” Following a bench trial, the district court
granted judgnent to LAd.

1.

To support admralty jurisdiction in a suit for breach of
contract, the wunderlying contract nust be wholly maritine.
1 Benedict on Admralty § 183 at 12-10 (7th Ed. 1991). Kuehne &
Nagel v. Geosource, Inc., 874 F.2d 283, 290 (5th Cr. 1989). This

contract was not, beyond cavil. A principle purpose of the
contract was the | and-based sal e of over a thousand netric tons of
t ol uene. It is well-established that such a sale of goods by
itself would not be "maritinme" nmerely because the seller agrees to

ship the goods by sea to the buyer. Arnmour & Co. v. Fort WMbrgan

Steanship Co., 270 U. S. 253, 259 (1926) ("The original contract to

purchase, assenble, and sell the cattle, to charter vessels and



therein transport the cattle to Jacksonville, and the agreenent of

conprom se, are not maritinme contracts"); Laredo O fshore

Constructors, Inc. v. Hunt Gl Co., 754 F.2d 1223, 1231-32 (5th

Cr. 1985) ("It is fundanental that the nere inclusion of maritine
obligations in a m xed contract does not, w thout nore, bring non-

maritime obligations within the pale of admralty | aw'); Luckenbach

S.S. Co. v. Gano Moore Co., 298 F. 343, 344 (2d Cr. 1924) (L.

Hand, J.), rev'd in part on other grounds, 298 F. 344 (2d Cr.

1924) ("Nor is it possible to treat a contract of sale as maritine
even though its performance involves the carriage of goods on the
seas to the place of delivery. . . . In such matters, the whole
contract nust be maritine in its character, and, when the
performance is partly maritine and partly terrene, a court of
admralty wll not assunme jurisdiction over it, unless the
nonmaritime features be inconsiderable").

A "m xed" contract containing both maritinme and non-maritinme
el ements may yet be a basis for maritine jurisdiction if either of
two circunstances exist. First, if the character of the contract
isprimarily maritinme and the non-maritine el enents of the contract
are incidental, the incidental non-maritinme aspects of the contract

W ll not defeat admralty jurisdiction. Kuehne & Nagel, 874 F.2d

at 290. Second, if acontract's maritine obligations are separable

fromits non-maritinme aspects and can be tried separately w thout

prejudice to the other, admralty jurisdiction will support trial
of the maritine obligations. |[d.; Jack Neilson, Inc. v. the Tug
Pegagy, 428 F.2d 54, 60 (5th Gr. 1970).



This contract fits neither of these two circunstances for

"m xed" contracts. |Its non-nmaritinme aspect is the | and-based sal e
of the toluene. The agreenent to sell is not "incidental" to the
agreenent to deliver. These cases can but this case does not

present a chicken and egg puzzle. Delivery was not necessary to a
sale and the buyer took title as the product crossed the ship
flange at the load port. As we explained, it is not the case that
every contract for sale of goods requiring the seller to arrange
seaward shipnent is a maritinme contract.

W are not persuaded that the maritinme aspects of this
contract are sufficiently separable for trial in admralty w thout
prejudice to Phibro's right to try the non-maritinme aspects to a
jury. The contract itself draws no such distinction. The buyer is
to pay $640.00 per netric ton without allocation of the cost of
shipping. LA filed a single claimfor breach of contract, with no
contention that it sued to recover only for the breach of the
maritime aspects of the contract. I ndeed, the contract also
provided that it would be governed by the | aw of the state of New
Yor k. Nor did the damages and breach urged relate only to the
shipping terns. Phibro urged that LA breached the contract by not
abi di ng nodifications of the contract regarding shipping dates.

Curiously, LA argues to us that "the sale itself was
i nseparable from the maritinme obligations.” The contention is
that, where the maritinme and non-nmaritine aspects of a contract are

i nseparable, the admralty court may try the entire claim for




breach of contract. L3 relies on this court's decision in Rex

Ol, Ltd. v. MV Jacinth, 873 F.2d 82, 86 (5th Gr. 1989).

Rex GOl recited that "where nonmaritine elenents are
inseparable from maritinme elenents,” a district court could

exercise maritinme jurisdiction, taking the | anguage of Puerto Rico

Maritine Shipping v. Luallipam Inc., 631 F. Supp. 1472, 1474 (D

Puerto Rico 1986). Yet, Puerto Rico Maritine Shipping states that

"maritime jurisdiction will attach if the non-maritine el enents of
the agreenent are incidental to the maritinme elenents, or if the
non-maritinme elenents are separable fromthe maritine elements.”
Id. (enphasis added).

Rex G| replaced the word "separable” with "inseparable" and
thus inadvertently msstated the precedent it was attenpting to
apply. It is contrary to the long-held and established
jurisprudence in this and other circuits, and commbn sense, as yet

not a conplete stranger to our jurisprudence. See Jack Neil son,

Inc. v. The Tug Pegqgy, 428 F.2d 54, 60 (5th Cr. 1970); D.M Picton

& Co. v. Eastes, 160 F.2d 189, 192 (5th Cr. 1947); Berw nd-Wite

Mning Co. v. Ct of New York, 135 F.2d 443, 447 (2d Gr. 1943);

Conpagni e Francai se De Navi gation A Vapeur v. Bonnasse, 19 F.2d

777, 779 (2d Gr. 1927), cert. denied, 275 U. S. 551 (1927) (Learned
Hand, J.).

Because it is contrary to earlier Fifth Grcuit precedent of

Jack Neilson, Inc. v. the Tug Peqgy, 428 F.2d 54, 60 (5th Gr.

1970), we are not bound by Rex G 1. Under the law of this circuit,



the earlier panel opinion controls. Al corn County, M ssissippi V.

U S Interstate Supplies, 731 F.2d 1160, 1166 (5th Cr. 1984).

The district court erred in asserting maritinme jurisdiction
over this non-maritine contract. W reverse the judgnent entered
agai nst the defendant and remand for proceedi ngs consistent with
t hi s opi nion.

REVERSED and REMANDED for further proceedings.



