IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 91-2590

THOVAS JOHNSCN,
Pl ai ntiff-Appellant,

ver sus

UNCLE BEN S, | NC.,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas

(July 1, 1992)
Before WLLIAMS, JOLLY, and H G3 NBOTHAM Circuit Judges.
H G3 NBOTHAM Circuit Judge:

This enpl oynent discrimnation class action has been in the
federal courts for eighteen years, a captive to |arge changes in
the controlling law. It nowmakes its third appearance before this
court. On behalf of hinself and simlarly situated class nenbers,
Thomas Johnson appeals the grant of sunmary judgnent in favor of
Uncle Ben's, Inc. W affirm

| .

Thomas Johnson, an enpl oyee at a rice-processing plant owned
by Uncle Ben's, Inc., filed this suit in 1974. The conpl ai nt
all eged that, commencing in March 1972, UBI discrim nated agai nst
himand simlarly situated Bl ack and Mexi can- Aneri can enpl oyees in

violation of 42 U.S.C. §8 1981. He anended the conplaint in 1975 to



add a claimunder Title VII of the Gvil R ghts Act of 1964, 42
U.S.C. § 2000e et seq.

The district court certified a class of Black and Mexican-
Aneri can persons who have been enployed or may in the future be
enpl oyed by UBI. The case was tried to the bench from Cctober 3
until Cctober 21, 1977. At the conclusion of Johnson's direct
case, the district court dism ssed all cl ains except discrimnation
inthe pronotion of Bl ack enpl oyees. UBI then called its personnel
manager and three expert wi tnesses. At the conclusion of Johnson's
direct exam nation of an expert rebuttal wtness, the district
court granted judgnent in favor of UBI

The first district court opinion held that the proportion of
Bl acks to whites in each job title at UBI should be conpared to the
ratio of Black to white workers in conparable jobs in the Houston
Standard Metropolitan Statistical Area. Finding that the ratio of
Black to white workers in each job title at UBl was simlar to the
proportion of Black to white workers in conparable jobs in the
Houston SMSA, the district court held that UBI had not violated
Title VII. Johnson I, 628 F.2d at 425.

We in turn vacated and remanded for further findings, holding
that workers enployed in simlar jobs in the Houston SMSA were not

necessarily the benchmark qualified applicant pool. Johnson v.

Uncle Ben's, Inc., 628 F.2d 419 (5th Gr. 1980). W stated:

“If [UBI] hires laterally, the relevant conparisonis to
the general or qualified outside |labor force. |If Uncle
Ben's fills jobs by pronotion, the relevant conparison,
as we recognized in Janes v. Stockham Valves & Fittings
Co., 559 F.2d at 331, 341, is the conmpany's internal work
force. The applicability of Janes in any given case
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turns on whether vacancies in non-entry | evel positions

are or could be filled by pronotion. | f the vacant

positions ordinarily are filled by lateral hires or

hiring from anong graduates of relevant educational

progranms, then the rigid Janes rule is inapplicable.”
Johnson |, 628 F.2d at 425. W remanded for findings regarding
"how many of those 394 enpl oyees [at UBI] hold jobs that ordinarily
cannot be filled by pronotion." Id. The district court was
instructed to "determ ne the nunber of Uncle Ben's jobs that were
filled by pronotion and the nunber that were filled by hiring from
outside of the Uncle Ben's work force." 1d. at 426.

The Suprene Court, however, vacated Johnson | and remanded t he

case for reconsiderationin light of its decisionin Texas Dep't of

Community Affairs v. Burdine, 451 U S. 248 (1981). Uncle Ben's,

Inc. v. Johnson, 451 U S. 902 (1981). On remand, we held that

Burdine was inapplicable to this disparate inpact case and again
remanded to the district court for further proceedings as stated in
Johnson |I. Johnson v. Uncle Ben's, Inc., 657 F.2d 750 (5th Gr.
1981) .

Judge Sterling, who originally tried this case and i ssued the
first district court opinion reviewed in Johnson |, died while this
case was pending. The case was then assigned to Judge Hughes. On
May 2, 1991, Judge Hughes granted sunmary judgnent in favor of UBI.
In his opinion, Judge Hughes stated that judgnent for UBI was
appropri ate because Johnson had failed to nmake a prina facie case
of disparate inpact and had not stated an actionable claim under

§ 1981.



The district court held that Johnson proved only that there
was a "high percentage of Black enployees at Uncle Ben [sic] in
| ow-|1 evel jobs versus a |low percentage of mnority enployees in
hi gh |l evel jobs." Because Johnson failed to prove that |ow | evel
enpl oyees were the appropriate pool of qualified persons in the
rel evant | abor market, he failed to prove any disparate inpact.

The district court also found that Johnson failed to prove
that any specific enploynent practice had a disparate inpact upon
the rate of Black pronotion and that UBI had, in any event,
rebutted any prima facie case by producing legitinmte business
reasons for its enploynent practices. Finally, relying on

Patterson v. MCdean Credit Union, 491 US. 164 (1989), the

district court rejected Johnson's 8§ 1981 claim finding that the
claim did not rest on discrimnation in the formation of a new
enpl oynent contract.

The trial evidence consists largely of statistics concerning
pl acenmrent of Black and white enployees at UBI's two processing
plants and admnistrative offices in Houston, Texas. UBl's
wor kf orce i s organi zed i nto three categori es--plant workers paid an
hourly wage, office workers paid an hourly wage, and salaried

personnel. Each group is, in turn, subdivided into "zones," each
zone representing a wage or salary range.

Johnson presented undi sputed statistical evidence that Bl ack
enpl oyees were generally clustered in the bottomjob zones within
each of the three job categories, while the top job zones in each

category were filled by white enpl oyees. Bl ack enpl oyees conpri se



95.3% of the workforce in the three | owest plant hourly job zones,
holding jobs as porters, warehousenen, packers, fork [lift
operators, fum gators, bran hull hel pers, rough rice hel pers, and
m |l hel pers. However, white enpl oyees held all of the highest two
pl ant hourly job zones, including maintenance first class, boiler
operator, and mller first class. The patterns were simlar in
office hourly and sal aried positions. That is, Blacks were in the
| owest office job zones, such as cafe porter, junior file clerk,
and cook, and |owest salaried positions, including mcrobiology
anal yst and accountant. \Whites held jobs in the higher zones in
both of fice and sal ari ed cat egori es, includi ng stenographer, export
service clerk, receptionist, and conputer operator and nost of the
sal ari ed manageri al and supervi sory positions.

Johnson did not deny that pronotion across category I|ines,
whi | e possi bl e, was unusual. GCenerally, workers were pronoted only
to the top of the job category in which they start their
enpl oynent. However, the parties fiercely disputed the |ines of
pronmotion within each of the three job categories. UBlI argued at
trial and on appeal that workers qualified to hold jobs in the
| ower zones of a job category were not necessarily qualified to
hol d higher jobs in the sane category.

Johnson replied that the court should | ook to | ower job zones
as the qualified applicant pool for the higher job zones because
the natural line of progression was a |ow |l evel entry followed by
gradual pronotions through the job zones rising through the plant,

office, or salaried hierarchy. He argues that Bl ack enpl oyees were



not pronoted at the sane rate as whites. Black workers entered at
a low level and stayed there, stopped by a glass ceiling of race
di scrim nation.

Johnson of fered data showi ng that nost jobs at UBI were filled
t hrough pronotion. According to Johnson's undi sputed evidence, in
March of 1972, 65.3% of all the salaried positions, 53.6% of the
of fice hourly positions, and 91. 0%of the plant hourly positions at
UBI were filled by pronotion and not by initial hire from outside
t he UBI workforce. Johnson's data, however, said little about
which jobs at UBI were filled by pronotion or, nore inportantly,
fromwhich jobs different UBI jobhol ders were pronoted.

1. Johnson's Title VII daim

Johnson contends that three of UBI's enploynent practices--
tests, formal educational requirenents, and subjective pronotion
deci sions by supervisors--had the effect of denying pronotions to
a disparate proportion of Black enployees. For his prima facie
case of disparate inpact, Johnson "need[ed] only show that the
facially neutral enploynent standards operate nore harshly on one

group than another." Carpenter v. Stephen F. Austin State

Uni versity, 706 F.2d 608, 621 (5th Cir. 1983). This initial burden
i ncl uded proof of a specific practice or set of practices resulting
in a significant disparity between the proportion of Black
enpl oyees at UBI and the proportion of Blacks in the pool of

qualified applicants. Cox v. Gty of Chicago, 868 F.2d 217, 220

(7th Gr. 1989).



Statistical disparities between the rel evant | abor pool and

UBlI's workforce are not sufficient. Pouncy v. Prudential Ins. Co.

of Anerica, 668 F.2d 795, 800-801 (5th Gr. 1982). A plaintiff

must offer evidence "isolating and identifying the specific
enpl oynent practices that are allegedly responsible for any

observed statistical disparities.” Wrds Cove Packing Co., Inc. v.

Atonio, 109 S. C. 2115, 2124 (1989) (quoting Watson v. Fort Wrth

Bank and Trust, 108 S. C. 2777, 2788 (1988) (plurality opinion)).

Johnson nmust al so "offer statistical evidence of a kind and degree
sufficient to show that the practice in question has caused the
exclusion of applicants for jobs and pronotions because of their
menbership in a protected group."” Watson, 108 S.Ct. at 2788-89;
Pouncy, 668 F.2d at 801 ("The di sparate i npact nodel requires proof
of a causal connection between a chal |l enged enpl oynent practice and
t he conposition of the work force"). Absent "a systenmatic anal ysis
of the racial effects of all pronotional criteria for each rank,"

Black Fire Fighters Ass'n. v. City of Dallas, Texas, 905 F.2d 63,

63 (5th Gr. 1990), Johnson cannot establish a prima facie case of
di sparate inpact.

Johnson challenges three enploynent practices: UBI "' s
"educational requirenents,"” UBI's "subjective systemof pronotion,"
and UBI's use of irrelevant enpl oynent tests. Johnson was able to
do little nore than describe the content or application of the

requi renents. He failed a fortiori to show the specific effect

that each had on Bl ack pronotions.



As evidence of UBI's educational requirenents, Johnson cites
the testinony of Dr. R chard Jeanneret, an industrial psychol ogi st
and UBI's expert witness. Jeanneret testified concerning his study
of 119 job titles at UBI, in which he interviewed UBI's enpl oyees,
observed work at UBlI's facilities, and studied various job
descriptions. At trial, he testified about the | evel of education
t hat he believed UBlI enpl oyees woul d need to performdifferent jobs
successfully. Jeanneret did not explain in detail which jobs at
UBI required which levels of education. He sinply described the
nunber of jobs at UBI that required a high school or coll ege degree
"or equival ent experience."!

Jeanneret also did not purport to testify concerning the
educational levels that UBI actually required. Rat her, he
testified only about the skills he believed UBI's enpl oyees ought
to have. He conceded that UBI's own job descriptions did not
contain "witten educational requirenents" and that he was
testifying fromhis "expertise as opposed to sone requirenent that
is inmposed at Uncle Ben's." Jeanneret testified that UBI's
"posting notices" announcing "sonething about education or an
education related iten such as "training in . . . chemstry or

math," but he did not testify at any tine that UBI actually

IDr. Jeanneret testified out of roughly 191 jobs, 39 of the
j obs required a coll ege degree, 27 required "sone coll ege perhaps
or sone type of training beyond that which one normally gets at
hi gh school ," 39 required "either high school or sone form of
vocati onal school or sone other type of equival ent education," 45
j obs would require "sinply a high school education or equival ent
experience," and 43 jobs would require "l ess than a hi gh school
education.”



requi red enpl oyees to have any degrees or fornmal education |evel
for pronotion to any UBI job.

Dr. Jeanneret's testinony, therefore, does not conpel the
conclusion that UBI had formal educational prerequisites for
pronotion. Aside fromDr. Jeanneret's testinony, Johnson relies on
his own testinony to establish that educational requirenents
existed at UBI. He testified that a supervisor told himthat "you
don't have the science background or the academ c background to
satisfy the needs of the job [to which Johnson sought pronotion]"
(enphasi s added). However, even if the district court credited
Johnson's testinony, that testinony indicates at nobst that a
supervi sor told Johnson that he | acked necessary "background” in
sci ence, not that Johnson | acked a formal degree or other specific
educational prerequisite to pronotion. According to Johnson's own
testinony, the supervisor sinply infornmed Johnson that "you don't
have the skills that we are I ooking for." This testinony indicates
at nost that UBI required sonme unspecified level of scientific
training.

In contrast to the testinony of Dr. Jeanneret and Johnson
hi msel f, UBI's personnel director, Herman Koehn, presented specific
testinony that UBI did not require any particular |evel of
education for nost of the jobs at UBI. Koehn testified that "[w]e
don't make an eval uati on on whether [one] finished high school or
not in terns of [whether one will] be[] offered a job." According

t o Koehn, he "never thought about job requirenents in terns of high



school or no high school." Rather than rely on formal education,
Koehn testified that UB

"woul d focus on the job and the ability to nake nuneri cal

cal cul ations and readi ng and witing. And [t his woul d]
not necessarily [be] reflected upon the nunber of years
at school. It would be what they had | earned and what

they were able to do through di splaying what they can do
on the job."

Koehn al so noted that there were supervi sors who had never obtai ned
a col |l ege degree. Koehn admtted that food supervisors in research
and devel opnent had to have "knowl edge in the sciences," but he
denied that this know edge required a "specific degree." Rather,
the supervisor in research and devel opnent needed "an educati onal
background in the "physical sciences, chem stry, courses that
relate to . . . food science.” Koehn also stated that m crobi ol ogy
anal ysts ought to have "academ c training in mcrobiology," but,
again, he did not specify the level of training expected.

In short, Johnson presented frail evidence concerning the
differing educational backgrounds that UBI required for different
j obs and presented no evi dence what soever concerni ng how many Bl ack
enpl oyees failed to neet UBI's requirenents. Johnson contends that
any educational requirenents, regardless of their content, would
"by definition" have a disparate inpact on Bl ack pronotion rates,
because Bl acks in general tend to have | ess education than whites.
To support this argunent, Johnson cites national data fromthe 1970
U.S. census in his brief on appeal.

The national popul ation, however, is not the qualified |abor
pool agai nst which UBI's workforce should be conpared. The effect
of educational requirenents on the ability of Blacks in the
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nati onal population to get pronotions at UBl has little rel evance.

New York Transit Authority v. Beazer, 440 U. S. 568, 584-87 (1979)

(statistics showing that 63% 65% of nethadone users in New York
City's public prograns were Bl ack or Hi spani c does not show that a
di sproportionate nunber of Black or Hi spanic Transit Authority
enpl oyees were dism ssed for using nethadone). The question is
whet her and how specific educational requirenents affected UBL
enpl oyees seeki ng pronotions. It is not obvious that Black UB
enpl oyees in the pool of enployees qualified for pronotion to
hi gher levels would not have the skills or education allegedly
requi red for pronotion.

In short, there was little record evidence of the effects of
educational requirenents on Black pronotion rates from the
qualified applicant pool--enployees at UBI. This is not to say
that UBI's entire internal workforce constituted the appropriate
statistical pool against which the proportion of Bl ack enpl oyees at
UBlI shoul d be neasured. Assum ng w thout deciding that sonme job
zones at UBI shoul d be conpared with other | ower UBI job zones, we
find a conpl ete absence of evidence that UBlI enpl oyees were barred
by educational requirenents from reaching higher |evels of
enpl oynent at UBI. The district court did not clearly err in
finding that Johnson failed to show that these all eged educati onal
requi renents affected Bl ack pronotion.

Johnson al so argues that UBlI allowed its supervisors to nake
pronoti on deci sions subjectively and that this practice resulted in

a disparity between the pronotion rates of Black and white

11



enpl oyees. However, "an enployer's policy of |eaving pronotion
decisions to the unchecked discretion of |ower |evel supervisors
should itself raise no inference of discrimnatory conduct."

VWAt son, 108 S. Ct. at 2786. See al so Pouncy, 668 F.2d at 801-02.

Johnson has not offered any evidence that Bl acks' all egedly snaller
nunber of pronotions was causally related to this subjectivity.

This cannot suffice to establish a prinma facie case. Wards Cove,

109 S. . at 2124-25.

Finally, Johnson refers to UBI's use of invalidated
enpl oynent tests" as one chal |l enged enpl oynent practice that had a
di sparate i npact on Bl ack enpl oyees seeki ng pronotions. There was
testinony that UBI had used three different witten tests to
eval uate job applicants: (1) a typing test for jobs requiring
typing; (2) an arithnmetic aptitude test for clerical jobs requiring
calculation such as statistical clerk; and (3) a "nental

adaptability test,"” which purported to test basic reading and math
skills. The last test was apparently di sconti nued soneti ne bet ween
1971 and 1973.

Johnson presented no evidence of the effects of these tests on
Bl ack pronotions. There was no testinony that Blacks perforned
nmore poorly on these tests than whites or that any Bl ack enpl oyee
was denied a pronotion as a result of his performance on these
tests. |Indeed, Ethylene Burks, one of Johnson's w tnesses and the
only witness to testify about a Bl ack enpl oyee' s performance on the

ment al adaptability test, stated that the enpl oyee achi eved a hi gh

score of 90 on the test. Burks also testified that achi evenent of

12



any particular test score was not a prerequisite for pronotion and
that test scores were only one factor anong nmany that a supervisor
m ght consider. G ven the dearth of evidence on the effects of the
various tests on Black pronotion rates, we conclude that Johnson
failed to establish any causal nexus between the scores and the
al | eged di sparate inpact.

Johnson contends that this court's earlier decisionin Johnson
I precludes the district court fromfinding that he had failed to
make a prima facie case. According to Johnson, the Johnson | court
remanded for the narrow purpose of determning whether the
appropriate pool of qualified applicants constituted the entire
wor kf orce of UBI or the popul ation of people holding jobs simlar
to those at UBI in the Houston Standard Metropolitan Statistical
Area. Johnson also argues that, if nost jobs at UBlI were filled
t hrough pronotion, then, under Johnson I, the district court was
required to find that Johnson had succeeded in establishing a prim
facie case of disparate inpact.

We need not determ ne whether or not the district court's
fi ndi ngs went beyond the mandate of the Johnson | court. Assum ng
arquendo that they did, we find that intervening Suprene Court
decisions justified such a departure. The "mandate rule" is "a
specific application of the 'l awof the case' doctrine.'" Pianbino
v. Bailey, 757 F.2d 1112, 1120 (5th Gr. 1985). Under this rule,
the district court nust foll ow an appel | ate deci sion on an issue in
all subsequent trial proceedings unless the presentation of new

evi dence or an intervening change in the controlling |aw dictates
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a different result or if the appellate decision is clearly
erroneous and, if inplenented, would work an egregious result.

Fal con v. General Tel ephone Co., 815 F.2d 317, 320 (5th G r. 1987).

If the Johnson | court held that a disparity between the
proportion of Blacks in UBI's workforce and the rel evant | abor pool
of qualified applicants together with the use of challenged
enpl oynent practices were sufficient to establish a prima facie

case of disparate inpact, it has been contradicted by the Suprene

Court's decision in Wards Cove, the Suprenme Court's plurality
opi nion in Watson, and this court's decision in Pouncy. As we have
expl ai ned, Johnson nust identify a causal nexus between a specific
enpl oynent practice and a disparity in Black pronotions. The

district court did not err in followng Wards Cove and requiring

evidence that the particular challenged practices caused a
disparity in Black pronotions.

[11. Johnson's § 1981 daim

Citing Patterson v. MO ean Credit Union, 491 U. S. 164 (1989),

the district court held that Johnson's all egations of intentional
di scrimnation were not actionable under 42 U S.C. § 1981, because
Johnson's all egations concerned "post-formation conduct of the
enpl oynent relationship, rather than . . . the making or enforcing
of a new contract." The district court found that Johnson's
evi dence of discrimnation was based entirely on discrimnation in
"wage increases" and in pronotions within each of the three basic
job categories. The district court held that novenent within each

of the three categories--plant hourly, office hourly, and sal ari ed-
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-did not work sufficient change in the enployer-enployee
relationshi p under Patterson

Patterson requires discrimnatory "conduct at the initial
formation of the contract” or "conduct which inpairs the right to
enforce contract obligations through |egal process.” Patterson
109 S.Cx. at 2374. Discrimnatory denials of pronotion do not
state a claim under 8 1981 unless the pronotion denied to the
plaintiff "rises to the |level of an opportunity for a new and
distinct relation between enpl oyee and enployer." 1d. at 2377.

Determ ning whether a pronotion would create a "new and
distinct relation" requires a fact-specific examnation into
enpl oyee's duties, pay, and responsibility before and after the

pronmotion. Harrison v. Associates Corp. of North Anerica, 917 F. 2d

195, 198 (5th Cr. 1990). The inquiry does not lend itself to
bl anket prescriptions. At the least, "[Rloutine increases in
salary and responsibility which are clearly part of an original
contract of enploynent” do not signal a new enploynent relation.
Harrison, 917 F.2d at 198. "It would be very odd to regard each
rung on the career l|ladder as a different enploynent relation.”

McKnight v. General Mtors Corp., 908 F.2d 104, 110 (7th Gr.

1990).

Johnson presented little evidence of the precise nature of the
pronotions assertedly denied its class nenbers. Rather, Johnson
urged that class nenbers were denied pronotion "from hourly-paid
positions to salaried positions and fromnon-supervi sory positions

to supervisory positions.” Johnson's anecdotal evidence of
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specific attenpts to obtain pronotions showed that the pronotions
i nvol ved routine upward novenent by one or two job zones within a
single job category--plant, office, or salaried. In nost cases,
both the pay raise and the change in responsibilities were nodest,
i nvol ving no assunption of supervisory responsibility or change
fromwage paynent to paynent of salary.

For instance, Ida Johnson, a junior file clerk (office job
zone two), applied for the position of traffic clerk (office job
zone four). Both jobs were essentially non-supervisory, clerical
positions paid by the hour, the Ilatter being distinguished
primarily by the new duty of typing. Li kewi se, Marie Horner
testified that a typist, Brenda Smth, was denied a pronotion to
the position of office receptionist--again, a nove of two zones
from one non-supervisory, office-hourly position to another.
Zachary Perkins was denied a pronotion from steeper-cooker (plant
zone four) to dryer operator (plant zone seven). Both were non-
supervi sory positions involving the operation of plant nmachinery,
and Perkins testified that steeper-cooker operators were normally
pronoted to dryer operator as a matter of course.

Two class nenbers present a closer case. Cl yde Cobb and
Johnson hinself sought and were denied pronotions from non-
supervisory jobs in salaried job zone seven (the |owest salaried
j ob zone) to a supervisory position. As the pronotion sought was
froma non-supervisory position to a supervisory position, thereis
not a conplete absence of evidence that the pronotion involved a

new enploynent relation: changes in supervisory status are
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relevant to determning whether a pronotion creates a new and

distinct relation under Patterson. Sitgraves v. Allied-Signal

Inc., 953 F.2d 570, 574 (9th G r. 1992).

However, we find that the record evidence concerning the
pronoti ons sought by Cobb and Johnson is insufficient to create a
genui ne fact question. Attainnment of supervisory status does not
al one create a new and distinct enploynent relation. Partee V.

Metropolitan School District of Washi ngton Townshi p, 954 F. 2d 454,

457 (7th Cir. 1992); Mzee v. Anerican Commercial Mrine Service
Co., 940 F.2d 1036, 1051-55 (7th Cir. 1991). Aside from the
supervi sory status of the jobs sought by Cobb and Johnson, the
ot her evi dence suggested that the pronoti ons woul d not create a new
enpl oynent rel ation. Dr. Jeanneret's undi sputed testinony about
the supervisory positions was that they could only be filled
t hrough pronotion from | ower-zoned positions.? Such testinony
i ndi cates that the positions were sinply rungs on a career | adder,

not new enpl oynent contracts. Milhotra v. Cotter & Co., 885 F. 2d

1305, 1311 (7th Gr. 1989).

In any case, aside fromthe fact that Johnson and Cobb sought
supervi sory positions, Johnson has not pointed to specific record
evidence that the pronotions sought by Cobb and Johnson would
create new enpl oynent relations. G ven that the change froma non-

supervisory to a supervisory position does not suffice by itself to

2On cross-exam nation, Dr. Jeanneret testified that "all of
these jobs [adm nistrators and nmanagers] woul d require experience
at Uncle Ben's really before assum ng the position,” and he
agreed that such positions were "jobs that a person has to be
pronmoted into."
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create a new enploynent relation, Johnson has not carried his

summary judgnent burden. Celotex Corp. v. Catrett, 106 S.Ct. 2548,

2553 (1986); Skotak v. Tenneco Resins, Inc., 953 F.2d 909, 915-17

(5th Gr. 1992).

Johnson's general contention that the pronotions in this case
involved "new and distinct relations" sits uneasily with his
contention at trial that UBI's job zones represented routine steps
in a sequential hierarchy in which work in each job zone gave the
qualifications needed for the duties of the next zone. Wth such
a natural progression, pronotion within a single job category and
across only one or two pay zones is not likely to create a new
enpl oynent contract. To the contrary, they appear to be a
fulfillment of expectations inplicit in the original enploynent
contract. Johnson strenuously argued at trial that the zone-by-
zone pronotion was sinply the ordinary progression of a UBI
enployee. It is difficult to accept that proposition and al so the
proposition that each pronotion represented a "new and distinct

relation.” Carter v. South Central Bell, 912 F.2d 832, 840 (5th

Cr. 1990). The district court did not err in concluding that
under the undisputed evidence there was no "new and distinct
relation between enployee and enployer” wthin the neaning of
Pat t er son

| V. Retroactivity of the Gvil R ghts Act of 1992

In a Rule 28(j) letter sent to the clerk of this court four
days after the enactnent of the Cvil R ghts Act of 1991, Johnson
argued that the Gvil R ghts Act of 1992 ought to be applied to

18



this case retroactively. The CGvil R ghts Act of 1991, 42 U S. C
8§ 2000e-2(k), however, did not alter the "particularity" aspect of

Wards Cove as applied in this case.® The application of the Act

has no effect on our disposition of Johnson's Title VII disparate
i npact claim and we need not address whether the Act's provisions
affecting Title VII disparate inpact clains are retroactive.

The Act woul d, however, affect the disposition of Johnson's
§ 1981 claim Section 101(2)(b) of the Act construes 8§ 1981 to
i ncl ude

"t he maki ng, performance, nodification, and term nation

of contracts, and the enjoynent of all benefits,

privileges, ternms, and conditions of the contractual

relationship."”
42 U.S.C. 8§ 1981(b). Under 8§ 1981 as anended by the Act, racia
harassnment and other discrimnation in an enploynent relation
occurring after contract formation is actionable. If the Act
applies to this case, the district court erred in dismssing
Johnson's § 1981 action on the ground that the discrimnation did
not occur during the formation of a new enpl oynent relation.

We nust determ ne whether 8 101 of the Act anending 8§ 1981
applies retroactively to cases pending when the Act was enact ed.

We have not previously addressed the issue. Three circuits and the

Equal Enpl oynent Qpportunity Comm ssion have done so. Luddi ngton

3Section 105(a) of the Act, 42 U.S.C. § 2000e-
2(k)(B)(1)(A (i) provides that "the conplaining party shal
denonstrate that each particul ar chal |l enged enpl oynent practice
causes a disparate inpact, except that if the conplaining party
can denonstrate to the court that the elenents of a respondent's
deci si on-maki ng process are not capable of separation for
anal ysi s, the decision-nmaking process may be anal yzed as one
enpl oynent practice.”
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v. Indiana Bell Tel ephone Co., No. 91-2320 (7th G r. June 15, 1992)

(Posner, J.); Fray v. Omha Wirld Herald Co., 960 F.2d 1370 (8th

Cr. 1992); Mzee v. Anerican Commercial Marine Service Co., No.

90-2660 (7th Cr. My 7, 1992); Vogel v. Gty of G ncinnati, 959

F.2d 594 (6th Gr. 1992); EEOC Notice No. 915.002 (Decenber 27
1991). Al have found that the Act does not apply retroactively to
conduct occurring before the effective date of the Act.

W find the holdings of all other circuits on this issue
per suasi ve. The statutory |anguage and legislative history is
i nconcl usi ve on the question of retroactive application. Applying
a general presunption agai nst retroactive application of
substantive laws, we find that § 101 of the Act, 42 US.C
8§ 1981(b), should not be applied to a case pending on appeal that
was filed and decided by the trial court before the enactnent of
8 101 and that arises out of conduct occurring before § 101's
enact ment .

I n determ ning whether a statute is retroactive, we | ook first
to the | anguage of the statute. The | anguage of the Cvil Rights
Act of 1991 offers little help. As one court has noted, Congress
"dunped the [retroactivity] question into the judiciary's lap

W t hout gui dance." Luddington, No. 2320, at 3. The Act nowhere

states that it applies either prospectively or retrospectively. It
is silent on the subject, stating only that it "shall take effect
upon enact nent"-- Novenber 21, 1991.

Sections 109(c) and 402(b) of the Act state that the Act

should not apply retroactively to certain categories of cases.
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P.L. No. 102-166, §§ 109(c), 402(b), 105 Stat. 1071-1100.% One
district court has reasoned that 8§ 402(b) and 8§ 109(c) inply that
the statute should generally be applied retroactively. O herw se,
the specific sections wthdrawi ng retrospective application would

be "nmeaningless.” Stender v. Lucky Stores, Inc., 780 F. Supp. 1302,

1304-05 (N.D. Cal. 1992).

Stender's reasoning rests too nuch on negative inplication.
Congress may have wanted to ensure that certain retroactive
applications of the statute were barred without intending to reach
any general conclusion about the statute's general retroactive
application. Mzee, 90-2660, at 9-10. Several Senators stated as
much. Fray, 960 F.2d at 1377. Moreover, attenpts to extend the
Act explicitly to pending cases failed. President Bush vetoed the
Cvil R ghts Act of 1990, which contai ned | anguage appl yi ng t he Act
retroactively to pending cases. The Civil R ghts Act of 1991
dropped this | anguage and was signed by the President. It may have
been that neither the proponents of retroactive application nor the
supporters of pure prospectivity could obtain a veto-proof majority
concerning the general application of the Act. W do not know, but
the relevant point is that the negative inplication cannot carry
Stender's freight given the swirling confusion surrounding the

Act's passage.

4Section 402(b) provides that the Act shall not apply
retrospectively to the Wards Cove case itself, and § 109(c)
provides that the Act's provisions giving the Act
extraterritorial reach shall not apply retroactively.
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Legi slative history also sheds little |ight on whet her the Act
shoul d apply to pre-enactnent conduct. There is little point in
reciting speeches made on the floor of Congress concerning
retroactivity. These remarks have been summarized before, see

e.q., Fray, 960 F.2d at 1376, and they "contain statenents that

both favor and disfavor the retroactive application of the 1991
Cvil Rghts Act to pending cases." Mdzee, No. 90-2660, at 12
See al so Vogel, 959 F.2d at 598 (noting that Senators Danforth and

Kennedy expressed di fferent views concerning retroactivity of Act).
We concl ude only that nenbers of Congress reached no consensus and

left it to the courts to resol ve. Luddi ngt on, No. 91-2320, at 4;

Mjica v. Gannett Co., Inc., 779 F.Supp. 94, 96 (N.D.IIl. 1991).

We are faced with a del i berately anbi guous statute, and we are
asked to resolve political questions Congress was not able to
answer. This difficulty is not unfamliar. It is exacerbated by
conflicting lines of authority in the Suprene Court's jurisprudence

concerning statutory retroactivity. |In Bradley v. R chnond School

Board, 416 U S. 696, 716 (1974), the Suprene Court declared a
"general rule that a court is to apply a lawin effect at the tine
it renders its decision.” Bradley seens to have adopted this

"general rule even where the intervening | aw does not explicitly
recite that it is to be applied to pending cases.” 1d. at 715. By

contrast, in Bowen v. Georgetown University Hospital, 109 S. C

468, 471 (1988), the Suprenme Court held that the Secretary of
Heal th and Human Servi ces could not pronulgate retroactive limts

on reinbursable Medicare costs. According to Bowen,
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"Retroactivity is not favored in the |aw Thus,
congressional enactnents and admnistrative rules wll
not be construed to have retroactive effect unless their
| anguage requires this result."

Bowen, 109 S.C. at 471 (citations omtted). The Suprene Court has
acknow edged the "apparent tension" between these two positions,

Kai ser Aluminum & Chem Corp. v. Bonjorno, 110 S.C. 1570, 1577

(1990), but it has yet to choose between the two presunptions.
Qur own decisions straddle the divide between Bowen and
Br adl ey. Sone decisions follow Bowen's "general rule barring

retroactivity." Sierra Medical Center v. Sullivan, 902 F.2d 388,

392 (5th Gr. 1990). See also Walker v. United States Departnent

of Housing and Urban Devel opnent, 912 F.2d 819, 831 (5th Cr.

1990). O her cases, however, followBradley's rule that "a change
in law while a case is on direct appeal be given affect.” See,

e.q., Louviere v. Marathon G| Co., 755 F.2d 428, 430 (5th Cr.

1985) .

Forced as we are to choose a canon w thout the guidance of
controlling authority, we find that 8 101 should be construed not
to apply to cases arising out of conduct occurring prior to the
enactnment of 8 101. We follow the canon that statutes affecting
substantive rights "are ordinarily addressed to the future and are

to be given prospective effect only." Turner v. United States, 410

F.2d 837, 842 (5th Cr. 1969). See also United States v. Vanell a,

619 F.2d 384, 385 (5th Cr. 1980) (quoting G eene v. United States,

376 U.S. 149, 160 (1964)) ("'legislation nust be considered as
addressed to the future, not to the past . . . [and] a
retrospective operation will not be given to a statute which
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interferes with antecedent rights'"). This canon has a |engthy

pedi gree, see Kaiser Alumnum 110 S.C. at 1579 (Scalia, J.,

concurring), reflecting obvious and fundanental concerns of
fairness and predictability. Luddington, No. 91-2320, at 4.
In Bennett v. New Jersey, 470 U S. 632, 638-40, 105 S. C

1555, 1559-60 (1985), the Court held that substantive provisions of
anendnents to the 1978 Anendnents to the Elenentary and Secondary
Educati on Act cannot be applied retroactively to funds expended in
1971-72. In distinguishing Bennett fromBradl ey, the Suprene Court
noted that the rule in Bradley was Iimted by "another venerable
rule of statutory interpretation, i.e., that statutes affecting
substantive rights and liabilities are presuned to have only
prospective effect." Bennett, 470 U S. at 639, 105 S.C. at 1560.
The Bennett Court noted that Bradley concerned allowance of
attorney's fees under 8 718 of the Enmergency School A d Act, 20
U S C 8§ 1617--a renedial provision--not substantive obligations or
rights under a statute. |d.

Section 101 affects substantive antecedent rights. Under
Patterson, 8 1981 did not prohibit discrimnation in pronotions
before the enactnent of § 101. Section 101 extended § 1981 to such
di scrimnatory conduct. W then presune that § 101 does not apply
to conduct that occurred before its enactnent, absent clear
evidence to the contrary. There is no such clear evidence.

We recogni ze the apparent anomaly that, at the tinme of UBI's
allegedly discrimnatory conduct, Patterson had not yet been

deci ded and, wunder the decisions of many |lower courts, § 1981
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applied to racial discrimnation in pronotions. UBI's reliance on
the | aw announced in Patterson, therefore, may be mninmal. Sone
opi nions have argued that, given such mnimal reliance, the
presunption against retroactivity should not operate. NMzee, No.
90- 2660, at 37 (Cudahy, J., dissenting); Stender, 780 F.Supp. at
1308; Mojica, 779 F. Supp. at 98.

We are not persuaded. As a matter of |aw, the rul e announced
in Patterson applies retroactively to UBlI's conduct in 1974.

Lavender v. V. & B. Transm ssions & Auto Repair, 897 F.2d 805, 806-

07 (5th Gr. 1990). C. Janes B. BeamDistilling Co. v. Ceorgia,

111 S. Ct. 2439 (1991). UBI is just as entitled to the preservation
of its substantive interests under this rule as litigants whose
conduct occurred after Patterson was decided. Any other hol ding
woul d require unw el dy distinctions between classes of |itigants
based on the degree to which they relied on the legal regine
antedating the Gvil R ghts Act of 1991. W decline to enbark on
such an inquiry. Luddington, No. 91-2320, at 8.

Having decided that 8 101 does not apply retroactively to
UBI's conduct, it follows that Johnson's 8§ 1981 cl ai ns are gover ned
by the Suprene Court's decision in Patterson. As we have
explained, we affirmthe district court's finding that Patterson
bars Johnson's § 1981 claim

AFFI RVED.
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