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Respondent - Appel | ant .

Appeal fromthe United States District Court for the
Sout hern District of Texas

(Sept enber 22, 1992)
Bef ore SNEED, ! REAVLEY, and BARKSDALE, Circuit Judges.
BARKSDALE, Circuit Judge:

This appeal is bottoned on "our federalisnt and turns on the
proper application of the 28 U S.C. 8§ 2254(d) presunption of
correctness accorded state findings of fact. Its genesis is
M chael Lloyd Self's conviction in 1973 for nmurder. |In 1991, the
district court granted his habeas application, holding that his
confession, the critical evidence at trial, was obtained in
violation of his Fifth Anmendnent privilege against self-
incrimnation and his Sixth Amendnent right to counsel. Based on

our review of the state record, we conclude that the district

. Senior Circuit Judge of the Nnth Crcuit, sitting by
desi gnation



court, inter alia, violated 8 2254(d) by disregarding state
findings which are fairly supported by the record, and so erred, in
part, by making credibility choices contrary to those of the state
j udge who observed the w tnesses' deneanor. W hold that the
chal | enged conf essi on was not obtained contrary to the Constitution
and, therefore, REVERSE and REMAND for entry of an order of
di sm ssal
| .

Self's problens with |aw enforcenent began in 1970, when he
was accused of "w ndow peeping”. In exchange for his agreeing to
psychiatric treatnment, no charges were filed. Self received such
treatnent on three occasi ons between Qctober 1970 and January 1971

About seven nonths |later, on August 4, 1971, Sharon Shaw and
her friend, Rhonda Renee Johnson, were |ast seen, when they |eft
Webster, Texas, to make a day-trip to Galveston, about 25 mles
away. (Located in Harris County, near Houston, Wbster had a
popul ation of around 1,500.) Rhonda Johnson's grandfather was a
menber of the city council, which appointed the police chief. J.
C. Norman was the chief then, and he and Self were friends.
Webster policeman David Coburn took charge of the investigation
into the girls' disappearance. In early 1972, their skeletal
remai ns were discovered in a desol ate area near \Wbster.?

That May, after the city council elections, the council

replaced chief Norman with Don Mrris; Tomry Deal was hired as

2 The nedi cal exam ner found no damage to the skulls or bones
and was unable to determ ne the cause of death.
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assi stant chief. Both had been troopers with the Texas Depart nent

of Public Safety and had worked in an office in the Webster police
departnent. Self had several encounters with Mrris, before and
after his appointnent. Wiile Mrris was working as a security
guard at an apartnent conpl ex, he accused Self of |ooking up girls'

dresses as they wal ked up the stairs. He also talked to Sel f about

gasoline thefts fromcity fire trucks, and threatened to jail him
if he did not stop. (Self was a volunteer fireman and was often at

the fire departnent, which was housed in the sane building as the
police departnent.) And, in early June, about a week before Self's
arrest for Shaw s and Johnson's nurders, Mrris questioned him
about possession of marijuana.

At around 5:00 a.m on Friday, June 9, approximately three
weeks after Morris and Deal took charge of the police force, Self
was briefly questioned at his place of work about the nurders.
When he | eft work around 7:00 a.m, he agreed to go to the Wbster
police departnment for further questioning. After three hours of
interrogation, he signed a witten confession to the nurders.

Self was then taken to nearby Houston, where he received a
magi strate's warni ng; and Dewey Meadows, a Houston attorney, was
appointed to represent him Meadows advised Self not to speak to
t he police unl ess Meadows was present. Self told Meadows he want ed
to take a pol ygraph exam nation to prove his innocence; Meadows
advi sed against it.

That afternoon, Self was taken to the police departnent in

nearby LaPorte, where charges were filed against him and nude



phot ographs nade. He then directed police to the location where
the remai ns had been found. Next, he was exam ned at a hospital.
Late that afternoon, a Harris County Deputy Sheriff visited Self in
his cell in Wbster; Self denied any m streatnent.

The next day, Saturday, June 10, part of an interrogation of
Self was taped. Later that afternoon, he was noved to the county
jail in Houston, where, the next Monday, June 12, he was questi oned
by various |aw enforcenent officers about the nurders of other
girls in the area and given a polygraph exam nation. After the
exam nation, he signed a second confession to the nurders.

Finally, on June 23, Self directed another Harris County
Deputy Sheriff to the |locations described in his June 12
confession, including the area where the remai ns had been found.

Self noved to suppress the June 9 and 12 confessions prior to
trial in md-1973 for Shaw s nurder.? During trial, after
conducting an extensive hearing outside the presence of the jury,
the state court entered findings of fact that both confessions were
voluntarily given and adm ssi ble. After the June 12 confessi on was

admtted in evidence,* Self testified that the June 9 confession

3 Self was also charged with Johnson's nurder in a separate
indictnment; it was |later dism ssed.

4 Al t hough only the June 12 confession was introduced, the
contents of the June 9 confession were before the jury, primarily
as the result of direct exam nation of Self. Both confessions were
introduced as exhibits in the state post-conviction hearings.

In closing argunent, Self's counsel asserted that the state
did not introduce the June 9 confession into evidence "because
there are so many irregularities between the first and second one"
and because it was coerced. The prosecutor responded that Self
could have introduced the June 9 confession, but not the state,
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was coerced and that he would not have signed the second but for
the first. Concomtantly, the jury was instructed that it could
not consider the June 12 confession unless it found, beyond a
reasonabl e doubt, that Self had been warned of his rights and had
given the <confession freely and "w thout conpul sion or
per suasi on".?®

The jury found Self guilty of nmurder, and sentenced himto
life inprisonnment in May 1973. The conviction was affirnmed in
Decenber 1974 by the Texas Court of Crimnal Appeals. Self v.
State, 513 S.W2d 832 (Tex. Crim App. 1974).°% That next Novenber,
Self's first state habeas application was denied by that court
W thout witten order. Ex parte Self, Application No. 5383
(Novenber 26, 1975). And, his first federal application was
dismssed inlate 1978 for failure to exhaust state renedies. Self
v. Estelle, No. 75-H 2186 (S.D. Tex., Septenber 21, 1978).

A few nonths later, in January 1979, Self filed his second

state application. That March, at the state's request, the state

because the officer who warned Self prior to that confession was
not available to testify.

5 The jury was instructed that the confession would not be
voluntary if

any officer threatened to ... beat [Self] or in any
manner coerced [Self] or used any inproper
influence on [Self], and that [Self], through fear
or under duress or under any other inproper
influence was thereby induced to sign such a
statement. ...

6 It rejected Self's contention that the June 12 confessi on was
i nadm ssi bl e because it was nade outside the presence of his
counsel, concluding that he had validly waived that right. 513
S.W2d at 837-38.



court (the presiding judge at trial) ordered an evidentiary hearing
on the issue of effectiveness of counsel. Between June 1979 and
Decenber 1980, it heard testinbny on 14 days’; and the scope of the
hearing was expanded to include the voluntariness of Self's
conf essi ons. In addition to the testinony, the habeas record
included, inter alia, the direct appeal record. In May 1981, the
state judge entered detailed findings of fact and concl usions of
| aw, recommending that the wit be denied. Ten nonths |ater, the
Texas Court of Crimnal Appeals denied this second application
W thout witten order on the findings of the trial court. Ex parte
Sel f, Application No. 5383 (February 24, 1982).

In his second federal application, filed three years later in
February 1985, Self sought relief on three grounds: (D
i nvol untary confession® (2) suppression of excul patory evidence;
and (3) ineffective assistance of trial counsel. The magistrate
judge ordered an evidentiary hearing, but cancelled it after both
parties agreed that it was unnecessary, because the i ssues coul d be

determ ned on the state record.

! Two of the hearings were devoted to an April 1980 confession
to the nmurders by Patrick Heffernan. The record anply supports the
state finding that he did not commt them As that court noted,
his story was conpletely unrealistic.

8 Self clained that "the introduction of the June 9, 1972
statenent at trial was in violation of the Fifth Amendnent”. As
stated, that confession was not admtted into evidence; and the
state and district courts properly interpreted Self's claim as
referring to the June 12 confession. Self did not claimin his
petition that the confession was al so obtained in violation of the
Si xth Amendnent, but later briefed that issue.
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In a 39-page opinion, the magistrate judge recomended in
August 1990 that relief be granted, on the ground that Self's
conviction resulted from involuntary confessions, obtained in
violation of his Fifth Anmendnent privilege against self-
incrimnation and his Sixth Arendnent right to counsel. But, it
found that the suppression of evidence and ineffective counsel
clains were neritless.”®

After conducting a de novo review of the state's extensive
obj ections and the record, the district court in March 1991 adopted
t he recomendati on. 1°

.
A.  Applicable Law

"Th[e] interest in federalism recognized by Congress in
enacting 8 2254(d) requires deference by federal courts to factual
determ nations of all state courts.” Summer v. Mata, 449 U. S. 539,
547 (1981). That section provides for a presunption of correctness
for those findings, subject to specific exceptions. One is when,
based on review of the pertinent part(s) of the record, the
district court "concludes that such factual determ nation is not

fairly supported by the record". 28 U S.C. § 2554(d)(8).1"

o Self did not challenge their denial.

10 It stayed execution of its judgnent pending appeal by the
state, but granted Self's notion for i nmedi ate rel ease upon posti ng
bond. This court stayed his release, in part because of the
Suprene Court's just released opinion in Arizona v. Fulmnante,
u. S. , 111 S. &. 1246 (1991); and subsequently, the parties were

requested to brief its application. See note 15, infra.

1 Section 2254(d) states:



(d) I'n any proceeding instituted in a Federal
court by an application for a wit of habeas corpus
by a person in custody pursuant to the judgnent of
a State court, a determnation after a hearing on
the nmerits of a factual issue, made by a State
court of conpetent jurisdiction in a proceeding to
which the applicant for the wit and the State or
an officer or agent thereof were parties, evidenced
by a witten finding, witten opinion, or other
reliable and adequate witten indicia, shall be
presunmed to be correct, unless the applicant shal
establish or it shall otherwi se appear, or the
respondent shall admt--

(1) that the nerits of the factual
di spute were not resolved in the State court
heari ng;

(2) that the factfinding procedure
enpl oyed by the State court was not adequate
to afford a full and fair hearing;

(3) that the material facts were not
adequately developed at the State court
heari ng;

(4) t hat the State court | acked
jurisdiction of the subject matter or over the
person of the applicant in the State court
pr oceedi ng;

(5) that the applicant was an indigent
and the State court, in deprivation of his
constitutional right, failed to appoint
counsel to represent himin the State court
pr oceedi ng;

(6) that the applicant did not receive a
full, fair, and adequate hearing in the State
court proceeding; or

(7) that the applicant was otherw se
deni ed due process of law in the State court
pr oceedi ng;

(8) or unless that part of the record of
the State court proceeding in which the
determ nation of such factual issue was made,
perti nent to a determ nati on of t he
sufficiency of the evidence to support such
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1. Standard of Review

W freely review the district court's |egal conclusions,
Johnson v. Puckett, 929 F.2d 1067, 1070 (5th Cr.), cert. denied,
o uUs 112 s . 274 (1991); but "[t]he factual findings of
a federal district court in a habeas action shoul d not be set aside
unl ess they are clearly erroneous."'? QGuzman v. Lensing, 934 F.2d
80, 82 (5th Gr. 1991); see also Amadeo v. Zant, 486 U S. 214, 223
(1988). However, it is well-settled in this circuit that the
clearly erroneous standard of review does not apply to factual

findings that result from an incorrect application of governing

factual determ nation, is produced as provi ded
for hereinafter, and the Federal court on a
consi deration of such part of the record as a

whol e concl udes t hat such f act ua
determnation is not fairly supported by the
record:

And in an evidentiary hearing in the proceeding in
the Federal court, when due proof of such factua
determ nati on has been made, unless the existence
of one or nore of the circunstances respectively
set forth in paragraphs nunbered (1) to (7),
inclusive, is shown by the applicant, otherw se
appears, or is admtted by the respondent, or
unless the court concludes pursuant to the
provi sions of paragraph nunbered (8) that the
record in the State court proceedi ng, considered as
a whole, does not fairly support such factual
determ nation, the burden shall rest upon the
applicant to establish by convincing evidence that
the factual determnation by the State court was
erroneous.

28 U.S.C. 8§ 2254(d) (enphasis added).

12 Afinding of fact ""is "clearly erroneous"” when al though there
is evidence to support it, the reviewng court on the entire
evidence is left wth the definite and firm conviction that a
m st ake has been commtted.'" Anderson v. City of Bessener City,
470 U. S. 564, 573 (1985) (quoting United States v. United States
Gypsum Co., 333 U.S. 364, 395 (1948)). See Fed. R Civ. P. 52(a).
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| egal standards. E.g., Matter of Bradley, 960 F.2d 502, 507 (5th
Cr. 1992); Chevron Chem Co. v. Voluntary Purchasi ng G oups, Inc.,
659 F.2d 695, 703 (5th GCr. Unit A 1981), cert. denied, 457 U.S.
1126 (1982).

As stated, the state findings, including for the notion to
suppress and the habeas application,® are presunptively correct
unl ess they are not "fairly support[ed]" by the record, or another
of the exceptions applies, or Self establishes "by convincing
evidence" that they are erroneous. 28 U S.C. 8§ 2254(d).
Accordingly, if the district court has nade factual findings that
are based on an incorrect application of the § 2254(d) governing
standard, those findings are not subject to the clearly erroneous
standard of review Thus, in reviewwng the district court's
factual findings for clear error, we nust first determ ne whether
it properly applied § 2254(d) in making them

In Marshall v. Lonberger, 459 U S. 422 (1983), in conparing
the deference due state findings with the clearly erroneous
standard applied to federal findings, the Court stated: "W
greatly doubt that Congress, when it used the |anguage "fairly
supported by the record" considered "as a whole'[,] intended to
authorize broader federal review of state court credibility
determ nations than are authorized in appeals within the federal
systemitself." |d. at 434-35. Moreover, the district court may

not di spense with the presunption of correctness w thout providing

13 See also note 6, supra, for the finding on direct appeal by
the Texas Court of Crimnal Appeals that the June 12 confession was
adm ssi bl e.
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at | east sone reasoned witten references to 8§ 2254(d) and the
state-court findings". Summer v. Mata, 449 U S. at 549. It nust
therefore "include in [an] opinion granting the wit the reasoning
which led it to conclude ... that the state finding was not fairly
supported by the record.'" 1d. at 551.

Finding in several respects that the state findings were not
supported by the record, the district court held, inter alia, that
Self was illegally arrested; and that his June 9 and 12 confessi ons
were involuntary and obtained in violation of the Fifth and Si xth
Amendnents, in part because he did not waive his rights. Although
"the wultimate question whether, wunder the totality of the
circunst ances, the chall enged confession was obtained in a manner
conpatible with the requirenents of the Constitution is a matter
for i ndependent federal determnation", MIller v. Fenton, 474 U S
104, 112 (1985), we accord "great weight to the considered
concl usi ons of a coequal state judiciary”. Hawkins v. Lynaugh, 844
F.2d 1132, 1137 (5th Cir.), cert. denied, 488 U.S. 900 (1988)
(footnotes omtted; citing Mller, 474 U S. at 112).1* \Wether a
def endant wai ved his constitutional rights is an issue of federal
| aw, and not a question of fact. Brewer v. WIlians, 430 U S. 387,

397 n.4 (1977). Neverthel ess, while "the ultimte issue of

14 The Suprenme Court was recently asked to reconsider its
statenent in MIller v. Fenton that m xed constitutional questions
are "subject to plenary federal review' in habeas proceedings

Wight v. West, _ US _ , 112 S. C. 2482, 2491 (1992) (quoting
MIller, 474 U S. at 112). The Court requested additional briefing
on the issue, id. at 2486, but ultimately concluded that it need
not decide it, because, "[w hatever the appropriate standard of
review, ... there was nore than enough evidence to support West's
conviction." Id. at 2492.

- 11 -



"voluntariness' is a legal question requiring independent federal
determ nation", "subsidiary factual questions, such as ... whether
in fact the police engaged in the intimdation tactics alleged by
t he defendant are entitled to the § 2254(d) presunption.”" Mller
v. Fenton, 474 U S. at 110, 112 (citations omtted); see also
Lavernia v. Lynaugh, 845 F.2d 493, 500 (5th Cr. 1988) (underlying
determ nations of historical fact that nust be nade in order to
answer a m xed question of law and fact are properly accorded a
presunption of correctness). Qher subsidiary factual questions
entitled to the presunption of correctness include "the | ength and
circunstances of the interrogation, the defendant's prior
experience wwth the |l egal process, and famliarity wwth the M randa
war ni ngs, [ because they] often require the resolution of
conflicting testinony of police and defendant”. I1d. at 117.

2. Fifth Amendnent Privilege Against Self-Incrimnation

The Fifth Anmendnent provides that no person "shall be
conpelled in any crimnal case to be a w tness against hinself".
U.S. Const. anend. V. Both before and after holding that the Fifth
Amendnent privilege against self-incrimnation applies to state
action, Malloy v. Hogan, 378 U S. 1, 6 (1964), and in the context
of custodial interrogations, Mranda v. Arizona, 384 U S. 436, 478
(1966), the Suprene Court has applied the Due Process C ause of the
Fourteenth Amendnent to prohibit states from securing crimnal
convictions through the use of involuntary confessions resulting

from coercive police conduct. See, e.g., Mller v. Fenton, 474



U S at 109; Brown v. Mssissippi, 297 U S 278 (1936). The test
for determning voluntariness is well-established:

Is the confession the product of an essentially

free and unconstrained choice by its maker? |If it

is, if he has willed to confess, it may be used

agai nst him If it is not, if his wll has been

overborne and his capacity for self-determ nation

critically inpaired, the use of his confession

of fends due process.
Schneckloth v. Bustanonte, 412 U S. 218, 225-26 (1973). And
pursuant to Jackson v. Denno, 378 U. S. 368 (1964), a defendant who
chal  enges the voluntariness of a confession sought to be used
against himat trial has a due process right to "a fair hearing in
whi ch both the underlying factual issues and the vol untariness of
his confession are actually and reliably determ ned". 1d. at 380.
At such a hearing, "the prosecution nust prove at least by a
preponderance of the evidence that the confession was vol untary".
Lego v. Twoney, 404 U. S. 477, 489 (1972). Here, after conducting
a Jackson v. Denno hearing, the state court concluded that the June
9 and 12 confessions were voluntary and adm ssi bl e.

In addition to the due process prohibition against the use of
coerced confessions, the nowfamliar procedural safeguards
established in Mranda also protect an accused's Fifth Amendnent
privilege agai nst self-incrimnation during cust odi al
interrogation. See Mchigan v. Tucker, 417 U S. 433, 444 (1974).
Prior to custodial interrogation, the subject nust be inforned
t hat : he has the right to remain silent; anything said can and

W Il be used against himin court; he has the right to consult with

counsel prior to questioning, and to have counsel present at the
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interrogation; and if he cannot afford an attorney, one wll be
appoi nt ed. Mranda, 384 U. S. at 468-70, 479. And, "[i]f the
i ndi vidual indicates in any manner, at any tine prior to or during
questioning, that he wishes to remain silent, the interrogation
must cease". |1d. at 473-74. Likewise, "[i]f the individual states
that he wants an attorney, the interrogation nmust cease until an
attorney is present". |d. at 474. "The sole concern of the Fifth
Amendnent [privilege], on which Mranda was based, is governnental
coercion." Colorado v. Connelly, 479 U. S. 157, 170 (1986). The
"vol untariness" determnationis designedto determ ne the presence
of such coercion. 1d. at 168. Nevertheless, a Mranda violation
"does not nean that the statenents received have actually been
coerced, but only that the courts wll presune the privilege
agai nst conpul sory self-incrimnation has not been intelligently
exercised." Oegon v. Elstad, 470 U S. 298, 310 (1985).

This court has held that "there is nothing inherently wong

with efforts to create a favorable climte for confession. Neither

“mere enotionalismand confusion,' nor nmere "trickery' wll alone
necessarily invalidate a confession". Hawkins v. Lynaugh, 844 F. 2d
at 1140 (footnotes and citations omtted). But, "[i]f the

interrogation continues without the presence of an attorney and a
statenent is taken, a heavy burden rests on the governnent to
denonstrate that the defendant know ngly and intelligently waived
his privilege against self-incrimnation and his right to

counsel ". Mranda, 384 U S. at 475. As the Suprene Court



explained in Moran v. Burbine, 475 U. S. 412, 421 (1986), the waiver
i nquiry has "two distinct dinensions":

First, the relinquishnment of the right nust have

been voluntary in the sense that it was the product

of a free and deliberate choice rather than

intimdation, coercion, or deception. Second, the

wai ver nust have been made with a full awareness of

both the nature of the right being abandoned and

the consequences of the decision to abandon it.

Only if the "totality of the circunstances

surrounding the interrogation" reveal both an

uncoerced choice and the requisite level of

conprehension nmay a court properly conclude that

the Mranda rights have been wai ved.
ld. at 422. As noted, the state bears the burden of proving by a
preponderance of the evidence that a defendant has waived the
protections established by Mranda. Col orado v. Connelly, 479 U S.
at 168-69.

An express statenent that the individual is
willing to make a statenent and does not want an
attorney followed closely by a statenent could
constitute a waiver. But a valid waiver wll not
be presuned sinply fromthe silence of the accused

after warnings are given or sinply from the fact
that a confession was in fact eventual |y obtained.

M randa, 384 U. S. at 475.
3. Sixth Amendnent Right to Counsel and Its Wi ver

The Fifth Amendnent right to counsel during custodial
interrogation is distinct from that under the Sixth Amendnent,
whi ch attaches at the commencenent of formal judicial proceedings
agai nst an accused and applies regardl ess of whether the accused is
in custody. See Brewer v. Wllians, 430 U.S. at 398 ("[T] he right
to counsel granted by the Sixth and Fourteenth Anmendnents neans at
| east that a personis entitled to the help of a lawer at or after
the tinme that judicial proceedi ngs have been initiated agai nst him
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-- “whether by way of formal charge, prelimnary hearing,
indictnment, information, or arraignnent."'"). In Massiah v. United
States, 377 U.S. 201 (1964), the Suprene Court held that the Sixth
Amendnent i s viol ated when a defendant's "own incrimnating words,

whi ch federal agents had deliberately elicited fromhim after he

had been indicted and in the absence of his counsel"”, were used
against himat trial. Id. at 206. It is undisputed that Self's
Si xth Anendnent right to counsel attached well in advance of his

June 12 conf essi on.

To establish a valid waiver of this right, the state nust
prove "an intentional relinquishnment or abandonnent of a known
right or privilege". Johnson v. Zerbst, 304 U S. 458, 464 (1938);
Brewer v. WIllianms, 430 U S at 404. The waiver inquiry is
dependent "upon the particular facts and circunstances surroundi ng
t hat case, including the background, experience, and conduct of the
accused". Johnson v. Zerbst, 304 U S. at 464. Mreover, "courts
i ndul ge i n every reasonabl e presunpti on agai nst wai ver". Brewer v.
Wllians, 430 U.S. at 404. "[T]he critical inquiry is whether the
prosecution has sustained its heavy burden of establishing that
[Sel f] was fully infornmed of and understood his rights and whet her,
havi ng once expressed his decision to exercise them he l|ater
changed his mnd and know ngly and understandingly declined to
exercise them" United States v. Cavallino, 498 F.2d 1200, 1202
(5th Gr. 1974). "Wai ver by a defendant of his constitutiona
right to consult with or to have an attorney present does not

requi re an express statenent or di savowal. Waiver may be inferred
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fromthe | anguage, acts, conduct and deneanor of a defendant." |d.
at 1204.

In Edwards v. Arizona, 451 U. S. 477 (1981), the Suprene Court
established a "bright-line" rule: "[Aln accused ... having
expressed his desire to deal with the police only through counsel,
is not subject to further interrogation by the authorities until
counsel has been made avail able to him unless the accused hinsel f
initiates further comruni cation, exchanges, or conversations wth
the police." |Id. at 484. The Edwards rul e was devel oped for the
Fifth Anmendnent; but, in Mchigan v. Jackson, 475 U. S. 625 (1986),
it was made applicable to the Sixth as well. "Edwards established
a new per se rule and to that extent overrul ed Johnson v. Zerbst."
Solemv. Stunes, 465 U. S. 638, 652 (1984) (Powell, J., concurring).
Accordingly, the rule does not apply retroactively and is,
t herefore, unavailable to Self. Solemv. Stunes, 465 U. S. at 650.

Nevert hel ess, Self contends that, prior to Edwards, this
circuit held that once the right to counsel had been invoked
questioning could not resune unless the suspect initiated the
contact. He relies on United States v. Priest, 409 F.2d 491 (5th
Cr. 1969), in which the court stated: "Were there is a request
for an attorney prior to any questioning, ... a finding of know ng
and intelligent waiver of the right to an attorney is inpossible".
409 F.2d at 493.

Subsequent cases interpreting Priest nmake it clear, however,
that the | anguage relied on by Self is not as absolute as it seens.

In 1979, our en banc court resolved the apparent vari ance: "W
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construe Priest to bar inquiry as to waiver when, prior to any
guestioning, the suspect makes an unequivocal request for an
attorney's presence, as was done in Priest, and when the request is
di sregarded and the questioning proceeds."” Nash v. Estelle, 597
F.2d 513, 517 (5th CGr.) (en banc), cert. denied, 444 U. S 981
(1979). Shortly thereafter, this was repeated in Blasingane v.
Estelle, 604 F.2d 893, 895 (5th Gr. 1979). Li kewi se, shortly
before the 1979 en banc opinion, this court, in Governnent of Canal
Zone v. CGonez, 566 F.2d 1289 (5th Gr. 1978), cited Priest for the
proposition that, when a suspect requests counsel duri ng
gquestioning, but the request is ignored and interrogation
continues, "a know ng and intelligent waiver is very difficult, if
not inpossible, to establish.” 1d. at 1291.

However, for cases such as this, to which Edwards is not
applicable, when interrogation ceases after the accused requests
counsel and then, after a period of tine, resunes, "the question of
whet her the accused knowi ngly and intelligently waived his rights
is a question that can be answered only on the facts of each case.”
CGonez, 566 F.2d at 1291.

Wai ver has been found and the confession
admtted when the interrogation was conti nued
at the behest of the accused, and where
intervening events between the denial of
counsel and the Ilater confession hel ped
di ssipate the taint of the earlier violation.
Central to the outcone of these cases was the
belief that the suspect should not have been
prevented from changing his m nd once he had

stated that he desired an attorney.

| d. (enphasis added; citations omtted).



Q her pre-Edwards cases decided after Priest nmake it clear
that this circuit recognized that waiver is indeed possible after
an accused has requested counsel. See, e.g., Biddy v. D anond, 516
F.2d 118, 122 (5th Cir. 1975), cert. denied, 425 U.S. 950 (1976)
("when a person knows her rights, and has even exercised the right
to counsel, talking with counsel, later voluntary adm ssions can
constitute a waiver of the rights to counsel and to renmain
silent"); United States v. Cavallino, 498 F.2d 1202, quoted above;
United States v. Hodge, 487 F.2d 945, 947 (5th Gr. 1973) ("An
arrestee can change his mnd after requesting an attorney.");
United States v. Green, 433 F.2d 946, 948 (5th Gr. 1970) ("The
right to have counsel present can be waived."). The district court
applied the correct, pre-Edwards, rule of lawin determ ning wai ver
vel non.

Accordi ngly, in making our independent federal determ nation
whet her Self's confession was voluntary, the state findings are
critical; and our focus is on whether the district court erred in
hol ding that they are not fairly supported by the record. Because
the district court differed with so many state findings, we nust
present a detail ed anal ysis of the volum nous record, includingthe
state habeas transcript of approximately 1,200 pages.

B. Voluntariness of June 9 and 12 Conf essi ons
1. June 9 Confession
The district court held that Self's June 9 confession (not

admtted into evidence) was involuntary, because it was the result



of (1) an illegal arrest; and (2) coercion, threats and physi cal
force. s
a. Arrest

Self never raised the legality of his arrest as an issue in
any of the state court proceedings, before and after his
conviction, and did not seek federal habeas relief on that ground.
Neverthel ess, the district court held that he was unlawfully
arrested, and that his confessions were the fruits of that
illegality. (Self neither responds to the state's argunent that
the district erred in so holding, nor attenpts to defend that
hol di ng.)

Because Self did not challenge the legality of his arrest, the
state had no reason to prove otherwi se, and the Texas state courts
had no opportunity to consider the i ssue. See Stone v. Powell, 428
U S. 465, 494 (1976) (a Fourth Amendnent viol ati on does not support
habeas relief where state has provi ded an opportunity for full and
fair litigation of the claim; see also § 2254(b), (c) (requiring
exhaustion of renedies in state court before seeking federal habeas
relief). Needless to say, the legality of Self's arrest was not

properly before the district court and cannot form the basis for

15 In Arizona v. Fulmnante, = US _ , 111 S. C. 1246, 1251
(1991), the Court held that the adm ssion of a coerced confession
is subject to harm ess-error analysis. The state concedes that if
the June 9 confession was coerced and the June 12 confession
tainted by that coercion, the admssion of the latter cannot
constitute harnml ess error. Because the state finding that the June
9 confession was not coerced is fairly supported by the record, it
IS unnecessary to engage in taint and harm ess-error analysis. In
any event, the state habeas court found and concl uded that the June
12 confession was not tainted by that of June 9. The record al so
fairly supports that finding.
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relief. Mreover, the district court inproperly relied onits sua
sponte determ nation that Self's arrest was unl awful to support its
conclusion that Self did not validly waive his Fifth and Sixth
Amendnent rights.
b. Coercion
The district court acknow edged that the state court had tw ce
found that no force or threats were used against Self to obtain his
June 9 confession. Nevertheless, it found that the confession was
so obtained and not freely given, despite Mranda warni ngs having
been given. This finding is influenced by its earlier
unwarranted, sua sponte illegal arrest ruling, as well as by
credibility choices contrary to those nmade by the state trial
j udge, who had an opportunity to observe the w tnesses' deneanor,
and whose province included wei ghing conflicting testinony.
(1) Physical Force and Threats
The printed portion of the June 9 statenment provides that
Oficer Mrgan advised Self of his Mranda rights prior to
gquestioning, and further recites:
Il want to answer |aw enforcenent officers’
questions and nmake this statenent wthout the
presence and advise [sic] of a lawer, and | now
freely give up and waive ny rights to a | awer and
to remain silent and do nake the follow ng
vol untary statenent.
Self did not testify at the habeas hearing. The followng is
a summary of his suppression hearing testinony, regarding his June
9 confession. Chief Morris wanted to frame him for the nurders,
because he had allegedly called Mrris vulgar nanmes in a recorded

conversation with fornmer chief Nornan; and he was afraid of Morris,
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because Morris had previously threatened "to do everything he could
to see nme put in the penitentiary”. Wen he asked for a | awer,
Morris replied, "You had your chance |ast week", referring to
Self's waiver of a |awer when questioned a week earlier about
possession of marijuana. He repeatedly told the police that he had
not nurdered the girls, but Mrris placed officer Mrgan's night
stick on the desk and threatened to beat himif he did not say what
Morris wanted to hear. Self was handcuffed and sitting in a chair,
and Morris took the stick with both hands and rammed it into his
abdonen; when he doubl ed over, Mrris hit himthree or four tines
al ong the back and shoulders over a five to ten-mnute period.
O ficers Morgan and Mtchell, who were present during the beating,
wal ked to nearby wi ndows and said to one another, "Let's |ook at
the stray dogs wandering the street". Although he first testified
that Mrgan and Mtchell were in the room when Mrris was
questioning him Self later testified that he was |l eft alone with
Morris, and that Morris took five bullets out of the chanber and
spun it, held the gun near Self's head, and told himthat he would
kill himand say that he ran. Assistant chief Deal was not present
during the beating. Deal, who knew about Self's prior psychiatric
treatnent, told himthat if he would sign the confession, Dea
woul d see that he got psychiatric help. He nade up a story and
signed the confession because he was frightened, not allowed to
call a |l awer, had been beaten, and "just couldn't take any nore".
While at a hospital that afternoon for a physical exam nation, he

observed marks on his stonach where Morris struck him but he did
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not tell the exam ning doctor that he was hurt or that he had been
t hreatened and beaten, because Mrris had threatened him wth
another beating if he did. He admtted that the bruises he
allegedly received as a result of the beating cannot be seen in
phot ogr aphs taken that sane afternoon, but expl ained that he does
not bruise easily.®

| medi ately thereafter, Self gave simlar testinony to the
jury, but there were several inconsistencies. Al t hough he had
testified at the suppression hearing that Mtchell and Morgan were
present while Morris was beating him he testified to the jury that
Mtchell did not arrive at the police station until the afternoon
of June 9, after the alleged beating, and that the physical abuse
took place while he was alone with Mirris. Admtting that this
contradicted his earlier testinony, he testified that he did not
know whi ch version was correct.

At the suppression hearing, Robert Lee Fulkerson, Self's
roommat e when Self was arrested, testified that six to ei ght weeks
prior to Self's arrest, Mrris had told Ful kerson that "he was
going to bust [Self] one of these days on anything that he coul d";
that Morris had previously di splayed vi ol ence toward Ful kerson when
Morris tried to accuse hi mof stealing; and that he knew of threats
Morris had made to ot hers.

During the habeas hearing, Dewey Meadows, one of Self's trial

attorneys, gave the following testinony. Prior to being appointed

16 Mrris testified that the exam nation and phot ographs were a
precaution against a brutality charge.
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chief, Mirris had been transferred to Webster by the Departnment of
Public Safety for disciplinary reasons involving mshandling of
prisoners. \Wien he net with Self shortly after noon on June 9,
Self told himthat the confession had been coerced, that he gave it
because he was afraid. Self "indicated" that he was afraid of
Morris, and that Morris was responsible for the coercion. Sel f
said that he had been hit in the stomach with a billy club, and
rai sed his shirt and asked Meadows to view his navel. |t was pink,
but not bruised; Meadows did not know whether this was froma bl ow
or Self wearing a tight belt. But, Meadows' testinony at the
suppression hearing six years earlier included no references to
Self's clains of threats or beatings, nor did he testify about
havi ng viewed Self's navel on June 9.

Self's nother testified at the punishnent phase of the trial
and the state habeas hearing. At trial, she did not testify about
any coercion, but gave the follow ng testinony during the habeas
hearing: Self is easily intimdated, cannot cope with pressure,
and will say or do just about anything to get others to stop
pressuring him she was away on June 9 and 10, and when she saw
Self on June 13, he |ooked l|ike he belonged in a nental
institution; Self started crying, raised his shirt, and said that
Morris had punched himin the stomach and hit himin the neck with
a club, and had pulled a gun on himand forced himto confess; and
Self wanted her to thank Deal for being so nice to him-- Deal had
prom sed to get psychiatric help for himif he would confess a

second ti me.



For mer Webster policeman David Coburn testified at the habeas
hearing, but not at trial. According to Coburn, Self could be
easily intimdated by authority; Mrris was "a bully"; Self was
afraid of Morris because Morris had threatened to "get" him Mrris
did not like Self, because Self was having "sone sort of a
relationship® wth Mrris' wife; Mrris bragged about abusing
prisoners, and he had previously observed such abuse; Morris'
activities with respect to handling prisoners had been the subject
of several FBI investigations; and Morris was considered to be a
vi ol ent person, whose deneanor around prisoners was "nean". Coburn
concluded that it was likely that Self was afraid of being beaten
or killed by Morris during interrogation.

On the other hand, during the habeas hearing, fornmer Wbster
council man Shapiro testified that Coburn was a heavy drinker and
known for brutality toward prisoners, and that Morris was appoi nted
chief in an attenpt to inprove the inmage of the Wbster police,
whi ch had acquired a reputation for brutality under Coburn and
Norman. The state habeas court found that Coburn's reputation for
bei ng a peaceable and | aw abiding citizen was bad.

Jerry Mtchell, a United States Custons Service inspector and
former Webster policeman, who did not testify at trial, offered the
follow ng testinony at the habeas hearing. He was present during
portions of the June 9 interrogation; when he first saw Self, Self
seened rel axed and at ease, was nore concerned wi th puni shnent than
with guilt or innocence, and repeatedly clainmed i nnocence; when he

returned to the interrogation room30-45 mnutes |later, Mrris and
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Self were alone; Mrris had Morgan's 14 to 18-inch night stick in
his hand, and Self seened highly upset and nervous; Mrris was
sl appi ng the stick repeatedly against the palmof his | eft hand and
was being very forceful and threatening, and using profanity; and
Morris indicated that Self could not | eave the police station until
he confessed. Mtchell was in the roomfor 15 to 20 m nutes; and,
al t hough he did not see Morris hit, or point his revolver at, Self,
he thought such events had probably (later he testified may have)
occurred, because of Self's changed and shaken appearance, and
because Mrris had previously wused a "Russian roulette”
interrogation technique on another prisoner. Mrris had a "nean
streak" and Self was "very frightened" of Morris. Mt chel |
concluded that Self's confession was the product of psychol ogi cal
coercion and Self's fear of Mrris, and that Self possibly
confessed just to get away fromMrris. Conversely, at the habeas
heari ng, Shapiro, who was a friend of Mtchell's in 1972 and at the
time of the habeas hearing, testified that Mtchell had never
mentioned that he had observed anything which led himto believe
that Self's confession was involuntary.

O her wtnesses who had not testified at trial testified at
t he habeas hearing. Wbster fire chief Gaskins testified that he
saw Self on the afternoon of June 9; Self told himthat the police
made hi mconf ess and he appeared fri ghtened and was cryi ng. Forner
Webster police dispatcher Bruce WIlburn testified that he had
observed Morris abusing and mstreating other prisoners before

Morris becane a Webster police officer. Thomas Roberson, Self's
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other trial attorney, testified that Self stated that Mrris was
"after hinf'; that Self was "quite scared" of Mrris; and that Self
told him about Morris renoving bullets and playing "Russian
roulette". Charles Mller, Self's enployer at the time of his
arrest, testified that he had witnessed Mrris "brutalizing" a
prisoner, and that Self was afraid of Mrris.

Assi stant chief Deal and chief Mirris testified for the state
at the suppression hearing and at trial. At the tinme of the habeas
hearing, both were incarcerated; only Mrris testified then (by
deposition). At the suppression hearing, Deal gave the foll ow ng
testinony. At approximately 5:00 a.m on June 9, he and officer
Morgan'® went to where Self worked, read him his Mranda rights,
questioned him about the nurders, and left after about 20-25
m nutes wthout placing him under arrest. Deal and Mbrgan next
went to see Self at about 7:00 a.m; he agreed to follow themto
the police station; and they arrived there shortly after 7:00 a. m
Morgan adm nistered the Mranda warnings to Self; Self did not
request an attorney. Self was not taken before a magi strate prior
to being interrogated, because Deal was unable to contact a judge;

all were out of town at a convention. The interrogation |lasted a

little over three hours and was conducted by Deal, Morris,
Mtchell, and Morgan. At least two officers were present while
17 Morris, Deal, and another Wbster policenman who did not

testify in any of the proceedi ngs were convicted for bank robbery.
18 At the time of trial, Mrgan was no | onger enployed by the
Webster Police Departnent. He did not testify at the trial or
habeas heari ng.
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Self was being interrogated. Deal left around 8:00 or 8:30 a.m
and was absent about 30 mnutes; other than that, he was present
during the interrogation. Self appeared nervous during the
questioning, and he becane enotionally distraught and cried at
tinmes. He was not handcuffed and woul d have been permtted to go
to the restroom After the confession was typed, it was shown to
Sel f, and he appeared to read it; Mdrgan also read the statenent to
hi m At 10:10 a.m, Self signed the confession, in which he
adm tted nurdering Shaw and Johnson. Self "was not forced, coerced
or in any way threatened or intimdated" into signing. Self was
then taken to Houston, and at 11:59 a.m was advised about his
rights by Judge Duggan; Self requested that counsel be appointed
to represent him and Judge Duggan tel ephoned Meadows at 12:04
p.m; Madows arrived at the courthouse wthin mnutes and
conversed privately with Self; and, after tal king to Meadows, Self
said that he did not commt the nurders. He and Morgan | eft
Houston that afternoon with Self and went to nearby LaPorte, where
charges were filed against himand full-length, front and back
bl ack- and- whi t e nude phot ographs taken. Self then directed themto
the location where the remains had been found. Sel f was then
returned to the Webster police departnent. About 15 m nutes |ater,
he was taken to Clear Lake Hospital for an exam nation. On
Saturday, June 10, Self was transferred to the Harris County Jail.
Deal gave simlar testinony at trial.

At  the suppression hearing, Mrris denied threatening

Ful kerson, and denied telling himthat he would put Self in the
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penitentiary. He testified that Ful kerson was upset with him
because he woul d not hire Ful kerson as a police officer (Ful kerson
had been convicted of theft in 1971 and was on probation) and
because he had been unable to assist Fulkerson in collecting a
reward for his assistance in providing information that led to
Self's arrest. He denied threatening to put Self in the
penitentiary and testified that he did not threaten or physically
abuse Self with a pistol or night stick; that he was present when
Sel f was exam ned at the hospital and did not see any marks around
his navel; and that he did not threaten to beat Self if Self
alerted the doctor. He did not recall being alone with Self on
June 9. Morris testified simlarly to the jury and, in addition,
testified that he did not pick up Mdrgan's nightstick

In his deposition taken in 1979 for the habeas hearing, Mrris
testified that, prior to the arrest for nmurder, he tried to scare
Self after Self had stolen gas fromthe fire chief's car; he used
the "good guy, bad guy" interrogation technique with Self on June
9, in which he was the "bad guy"; the techni que did not involve any
physi cal violence or brutality, and he did not make any threats or
use any physical violence during the interrogation!® Self was
frightened of him but had no reason to be physically afraid; Self

was nervous and intimdated, but no nore so than any ot her subj ect

19 Bobby Harold Misser, an expert in polygraph exam nation,
testified at the habeas hearing regarding the "good guy-bad guy"
interrogation techni que used on June 9. He stated that it utilizes
psychol ogi cal mani pul ati on and poses dangers of abuse, but conceded

that it was an accepted technique. Musser opined that it was
likely that Self's June 9 confession was a result of Mrris
effectively overbearing Self's will to resist.
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in an interrogation; Self did not fear himenough to confess to a
murder that he did not commt; when Self was confessing his guilt,
Self enjoyed telling about it; and his nenory of events as
reflected in his trial testinony was nore accurate than at the tine
of his deposition, alnost six and one-half years |ater.

Former Webster councilman and Harris County deputy sheriff
Shapiro, whose testinony is discussed in part above, testified at
t he habeas hearing as follows. He saw Self and Morris conversing
in Mrris' office on the afternoon of June 9, and Self did not
appear nervous or frightened. Prior to taking Self to the hospital
to be exam ned, Shapiro asked himif he was hurt; Self replied that
he was not. After the exam nation, ? the doctor told Shapiro that
Self was in good shape?; and Shapiro saw no physical signs
indicating that Self's confession was involuntary. Morris was
appoi nted on his recomendation as police chief for the purpose
(noted above) of inproving the imge of the Wbster police.
Webster was a "hot bed of politics" in 1972, and, although Rhonda
Johnson's grandfather, who ultimately was elected nayor, was
politically influential, the police departnent's failure to solve
the nurders had nothing to do with the appoi ntnent of a new chief.

Al t hough Shapiro was fornerly friendly with Morris, his opinion of

20 Shapiro' s testinony about the exam nationis inconsistent with
Morris'. Mrris testified that he was present and observed the
exam nation, but Shapiro testified that Mdrris was not there, and
t hat he di d not know whet her anyone el se was i nsi de t he exam nati on
curtain with Self and the doctor.

21 Concerning the information provided by the doctor, see note
22, infra.
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Morris had changed as of the habeas hearing, based on Morris'
conviction and Morris having nade advances toward Shapiro's wfe.
Nevert hel ess, Shapiro maintained his belief that Self's confession
was vol untary.

The testinony of other w tnesses supports the state finding
that Self was not coerced. Dr. Davis, who worked in the hospital
energency room on June 9, testified at the suppression hearing
t hat, although he di d not conduct the exam nation, he saw Sel f t hat
af ternoon and did not observe hi m nmaki ng any conpl ai nts regardi ng
physi cal or other problens.? Harris County deputy sheriff O ebosk
testified at the habeas proceeding that he visited with Self on the
afternoon of June 9. He asked Self if he had been abused,
threatened, or mstreated, or if any coercion or trickery had been
used to obtain his statenment; Self answered with "a very clear
negative". %

At the conclusion of the suppression hearing, in witten
findings of fact, the state court found that Self had been given
Mranda warnings prior to naking the June 9 confession and
understood his rights; he "had not been mstreated, physically
abused, threatened in any way or manner, or prom sed anything of
any kind or nature ... to induce ... [the June 9] statenent"; and
he "gave no appearance at any tinme prior to the making of the [June

9] statenment ... of exhaustion, of hunger, of thirst and nmade no

22 Dr. Davis was chairman of the energency room conmttee and
signed the exam nation note; he testified that Self was exam ned by
an unknown doctor, probably a nedical school resident.

23 Cl eboski did not testify at trial.
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request for food, drink or rest" and "was permtted to go to the
restroom whenever he desired to do so". It stated that its
findings were "based not only upon the testinony of the w tnesses,
but al so upon this Court's personal observation of the deneanor and
manner in which each witness testified." 1t concl uded:

Considering all of the facts and fi ndi ngs and chain
of events concerning this case and the witten
statenents given herein, this Court is convinced
beyond a reasonable doubt that the witten
statenents were each freely and voluntarily nmade by
... Self, after he was warned of his constitutional
and statutory and legal rights, which rights he
fully understood and knowingly and intelligently
wai ved.

At the conclusion of the habeas hearing, the sane judge nade
the following findings with respect to brutality allegations:

No physical or psychol ogical coercion or
intimdation was perpetrated upon [Self] by ...
Mrris .... Specifically, [Self] was not jabbed in
the stomach with a nightstick nor struck across the
shoulders with a nightstick, by Chief Morris.
Chief of Police Mrris had not practiced simlar
acts of physical abuse on other prisoners as chief
of police in Wbster or as a Departnent of Public
Safety officer.

... Chief Mrris did not enpty all the
bullets save one from his service revolver and
pl ace the weapon to [Self]'s head. Simlar nethods
of physical abuse were not practiced by Chief
Morris upon other individuals in his custody. No
conduct of Chief Mrris rendered [Self]'s witten
confession of June 9, 1972, involuntary under the
Constitutions of the United States or Texas.

* * %

.. There is no evidence of perj ured
testinony by fornmer Police Chief Don Morris and
former Assistant Police Chief Tommy Deal, both of
whom are now in federal penitentiaries for bank
r obbery. There has been no connection shown
between the instant offense by [Self] and the
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of fenses of which these former |aw enforcenent
of ficers were convi ct ed.

oo A hi s deposition taken in this
proceeding ..., fornmer Police Chief Don Morris
testified under oath that he knows of nothing to
which he testified at [Self]'s trial that was
untrue. There is no testinony at this proceeding
to outweigh that of fornmer Police Chief Don Morris,
at trial, or that of former Assistant Police Chief
Tonmy Deal, at trial. Particularly, the Court
finds: Chief Mirris did not testify falsely when
he stated that he did not pick up a nightstick or
hold it in his hand while questioning [Self] the
nmorning of his arrest and shortly before he gave
his first confession. Chief Mirris did not fal sely
testify that he had not abused or brutalized other
prisoners in the past. Chief Mirris did not beat
[ Sel f] at the Webster Police Station the norning of
his arrest. [Self] did not make his first or
second statenent as a result of physical or nental
coercion of any kind.

(Enphasi s added.)

Despite these findings, the district court credited Self's
testinony that Mrris struck and threatened himduring the June 9
interrogation, as well as testinony from other wtnesses that
Morris had mstreated other prisoners. |t stated that the state
court failed to accord sufficient weight to the character traits of

Morris and Deal, because of their convictions for bank robbery, 2

24 The very scant evidence in the record about the convictions
reflects that Morris and Deal may have been robbi ng banks in m d-
1972, when Self was arrested, and that Morris was arrested in 1975
for such activity. There is no conparabl e evidence about when Deal
was arrested, but it appears that he was arrested before Mrris.
(In addition, Mtchell testified at the habeas hearing that, in
1974, Deal told himthat he was using drugs; but Mtchell did not
know i f Deal was doing so in 1972 or 1973.)

The magi strate judge's under st andabl e di sdain for suchill egal
activity, especially by law officers, appears to have inproperly
colored his application of the 8§ 2254 standard of review. For
exanple, he refers to Morris and Deal as "officer-cum bank robber™
and states that Shapiro was "instrunental in hiring the bank
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and also faulted it for failing to give any weight to the testinony
of Coburn, Mtchell, Gaskins, WIlburn, and MIler regarding Murris
i nterrogation techni ques.

Deference to a state court's findings is particularly
i nportant "where a federal court makes its determ nation based on
the identical record that was considered by the state appellate
court". Summer v. Mata, 449 U. S. at 547. As stated in Marshall v.
Lonberger, "8 2254[d] gives federal habeas courts no license to
redetermne credibility of wtnesses whose deneanor has been
observed by the state trial court, but not by them" 459 U S. at
434; see also Louis v. Blackburn, 630 F.2d 1105, 1110 (5th Cir.
1980) ("In order to adequately determne the credibility of a
wtness ..., the fact finder nmust observe the witness.").

Inplicit inthe state findings (as well as the jury's verdict)
is a determnation that Self was not credible. "Wen ... a trial
court fails to render express findings on credibility but nmakes a
ruling that depends upon an inplicit determ nation that credits one
wtness's testinony as being truthful, or inplicitly discredits
another's, such determ nations are entitled to the sane presunption
of correctness that they would have been accorded had they been
made explicitly." Lavernia v. Lynaugh, 845 F. 2d at 500. The state
court did take note of Mrris' and Deal's convictions, but
nevertheless found that there was "no testinony" at the habeas

proceeding sufficient to outweigh their trial testinony. The

robbers”. Sinply put, the credibility choices based on the state
record were for the state, not federal, judge, as discussed infra.
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district court's disagreenment with the credibility choi ces nade by
the state court and with the weight that court gave to the
testi nony of w tnesses whose deneanor was observed by it, but not
the district court, is an insufficient basis for disregarding the
state findings and nmaking contrary ones. The state findings are
fairly supported by the record.

(2) Falsities and Inconsistencies in Confessions

The district court also referred to three perceived falsities
or inconsistencies between the two witten confessions as evidence
of coercion; but these findings are either not supported by the
record, and therefore, clearly erroneous, or do not support an
i nference of coercion.

First, in describing where the bodi es were hidden, the June 9
confession speaks of a "culvert"; the June 12, a "bayou". But, a
phot ograph in evidence shows that the words "bayou" and "culvert"”
are equally descriptive of that |ocation. And, both were used by
W tnesses to describe the area.

Second, Self's statenent in the June 12 confession that he
di scarded the girls' clothing along the sides of Red Bluff Road is
seem ngly inconsistent with the fact that sonme clothing simlar in
appearance to that worn by them at the tine they were |ast seen
alive was instead found in the area surroundi ng the ditch where the
bodi es were hidden. Moreover, officers searched the sides of the
road and did not find the clothing. However, this inconsistency
does not evince coercion. To the contrary, it is reasonable to

assune that Deal, whose interrogation led to the June 12
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confession, and who participated in the June 9 interrogation, was
famliar with the investigation that had been conducted, and knew
where the clothing had been found approximately four nonths
earlier. If Self had been coerced into saying whatever would
pl ease | aw enforcenent officials, it seens nost unlikely that they
woul d have allowed himto sign a confession that was inconsistent
wth the physical evidence. And, it is possible that Self m ght
have intended to say "Od Choate Road" rather than "Red Bl uff
Road" . 2° In any event, this inconsistency is a very shaky
foundati on upon which to find coercion.

And third, Self stated in the June 9 confession that he net
Rhonda Johnson at a theater and then went to Sharon Shaw s house,;
in the June 12 confession, that he picked up Johnson al ong a road,
and t hey pi cked up Sharon Shaw at a yacht club. The district court
found that the described events could not have happened, because
the record contains nothing to indicate that the girls split up on
August 4 and reunited in Self's car. (I'n another seem ng
i nconsi stency, Self stated in his June 23 oral statenent that he
pi cked Rhonda Johnson up on the road, near a steak house. However,
a private investigator for Self's habeas counsel testified that the
theater (June 9 confession) and steak house (June 23 statenent) are
inthe sane vicinity.) The record is silent both on when the girls

returned to Webster fromtheir day trip to Gal veston and whet her

25 Red Bluff Road is the first road to the southwest of the
ditch. It intersects with a road running just north of where the
bodi es were hidden, which Self also stated he used. This road
appears to be naned "A d Choate Road"
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t hey separated before being reunited; but, it contains nothing to
indicate that this did not happen. Therefore, there is no evidence
to contradict Self's statenents. (And, concerning where Self
pi cked up Sharon Shaw, although the June 12 confession and June 23
statenent appear to be inconsistent with the June 9 confession

this, again, does not show coercion.)

Moreover, the district court's inplicit finding that Self
fabricated the June 9 confession to avoid further physical abuse is
i nconsi stent with other evidence, such as the fact that Self on two
separate occasions directed two different awofficers to the exact
| ocation where the remains had been found. After view ng
phot ocopi es of the photographs introduced in evidence, it seens
extrenely unlikely that Self woul d have been able to do so nerely
by chance; the area where the remai ns were found was descri bed as
"very desol ate". (Neverthel ess, when questioned about how he was
able to pinpoint the exact location, Self testified that he "was
just guessing".) The state record refutes any inference that his
confessions were fal se.

In sum concerning coercion, several parts of the state
record, especially Mtchell's clai mabout Mrris' use of the night
stick, are troubling; but, based on our review of the record, we
conclude that it contains the requisite 8§ 2254(d) fair support for
the state findings. Accordingly, the district court erred in

concluding that Self's June 9 confession was coerced.



2. June 12 Confession

The district court held that the June 12 confession was
obtained in violation of Self's Sixth Arendnent right to counsel,
and that Self did not validly waive that right for the June 12
i nterrogation.? These conclusions are based on its findings that:
(1) the June 12 confession was not initiated by Self, as the state
court found, but instead, by the police, due to the unethica
interference of an unnaned district attorney; (2) Self did not have
the nmental capacity to intelligently waive his rights; (3) the
coerced June 9 confession was used to obtain the June 12 wai ver,
and that waiver was tainted by Self's fear of continuing brutality;
and (4) the police ignored Meadows' instructions that Self not be
interrogated outside his presence, and Morris deliberately msled
Meadows in an attenpt to prevent himfromspeaking to Self shortly
bef ore he signed the June 12 confession. ?

a. Initiation of Contact wth O ficers
As discussed, Edwards' per se rule on initiation is

i napplicable; but, in any event, whether the accused initiates

26 The district court also held that Self's oral adnissions to
Deputy Beaner during the June 23 trip to the location where Self
sai d he had hidden the bodi es were i nadm ssi bl e, because they were
obtained in violation of his Sixth Amendnent right to counsel
However, Self's counsel did not object to the adm ssion in evidence
of those statenents. Moreover, Self has not alleged that he is
entitled to habeas relief on the basis of the adm ssion of his June
23 statenents, nor does he attenpt here to defend the district
court's ruling. W note also that Beaner testified that Self did
not request his attorney's presence on June 23, and that Self had
been warned of his rights prior to the trip.

21 The district court's conclusion that Self did not validly
wai ve his rights is also fatally infected by its inproper ruling
that Self was illegally arrested.
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contact with the police after the right to counsel has attached is
a factor to be considered in determ ning whether the accused has
wai ved that right. Felder v. McCotter, 765 F. 2d 1245, 1249-50 (5th
Cr. 1985), cert. denied, 475 U. S. 1111 (1986).
Concerning initiation, the state habeas court found: "On June
12, 1972, [Self] nmade the decision to take the pol ygraph test. It
showed that sonme of the facts in his statenent of June 9, 1972
were incorrect. He theninitiated the nmaki ng of anot her statenent,
correcting these inaccuracies and adding nore details.” The
district court held that this finding "is not supported by the
record". We disagree.
As noted, Meadows testified at the suppression hearing that,
when he net with Self immediately after his appoi ntnent on June 9,
he told Self that anything Self said could be used agai nst him and
advised Self not to nmake any statenents to officials unless he
(Meadows) was present. Meadows further testified:
[ S]omet hing was said about a pol ygraph test
and | told [Self] at the time that | said

[sic] it was against ny advice that you take
it. He says, "But | want to take it because

didn't do it". | said, "If you want to take
t hat okay, but ny advice is not to." And he
said, "I'mgoing to go ahead and take it", and
| said, "Ckay."

On this point, Deal testified at the suppression hearing and
trial as follows. On June 12, beginning at approximtely 1:00
p.m, Self took a polygraph exam nation and was interviewed by

several area |law enforcenent officials concerning the unsolved



nurders of other young girls in the area.?® After taking the
exam nation, Self agreed to give an additional statenent, because
he had |l eft out sone details in the first. Deal, the only Wbster
of ficer present during the June 12 interrogation, warned Self of
his rights prior to asking any questions; and Self did not state
that he wanted his | awer present. The questioning began at 4:40
p.m; Self signed the confession at approximately 6:00 p.m No
force, coercion, threats, or intimdation were used.

At the suppression hearing and trial, Self testified that,
around 4:30 or 5:00 p.m, Deal asked himif he wanted to change
sonme errors in the June 9 confession. Self was not sure whether
Deal asked himif he wanted a |awer, but he testified that he
asked Deal if Deal had talked to his (Self's) attorney. Self did
not renenber Deal's response. Al t hough he could not renenber
whet her Deal warned himof his rights prior to questioning him he
testified that no one beat or threatened him and that he "gave it
of [his] own free will and volition". He further testified that he
had "no conpl ai nts" about the June 12 statenent, but woul d not have
given it if he had not already given the first one.

The June 12 confession contains the foll ow ng, indicatingthat
Self was aware of his right to have his attorney present:

| do not want to consult with a |awer
before | make this statenent, and | do not

want to remain silent, and | now freely and
voluntarily waive ny right to a |lawer and to

28 As noted, the polygraph apparently indicated that Self had
been untruthful with respect to portions of his June 9 statenent.
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remai n silent and nake the foll ow ng voluntary
st at ement

In addition, the district court does not comrent on the follow ng
| anguage from that confession, which | ends further support to the

state finding that Self initiated the interrogationthat ledtoit:

Last Friday, June 9th, 1972, | gave a
statenent to O ficer Tomy Deal, of the
Webster Police Dept. Since that statnent
[ sic], I t hought of sonme addi ti onal
information that | wish to add to nmy first
st at enment . Therefore | wish to nmake a new

statnent [sic] and add the things that | had
forgotten in nmy original staenent [sic].

(Enphasi s added.)

The district court's finding that Self did not initiate the
June 12 contact is greatly influenced by its clearly erroneous
finding that an unnanmed district attorney unethically interfered
wth Self's exercise of his Sixth Arendnent right to counsel, by
directing the police to obtain a second confession after counsel
had been appointed. At the habeas hearing eight years after the
June 12 confession, Harris County Deputy Sheriff C eboski, who was
present during it, testified that the Wbster police had given him
the inpression that there was sonething wong with the first
confession; that perhaps they had consulted with a prosecutor; and
that he was not directed to take the statenent by anyone fromthe
district attorney's office, but "presune[d]" that if such direction
had been given, it would have been to the Wbster police.
(Enphasi s added.) Deal testified that he conferred with nore
experienced investigators from the Harris County sheriff's

departnent prior to the June 12 interrogation; he did not nention
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consulting with anyone fromthe prosecutor's office. Cl eboski's
testi nony does not furnish a basis for the district court's finding
of unethical conduct by an unnaned district attorney.?®

Next, although the record does not contain any evidence
concerning the actual adm nistration of the polygraph exam nation
or its results, Meadows' testinony supports the inplicit state
finding that it was admnistered at Self's request. Deal ' s
testinony, as well as the above-quoted portion of the June 12
confession, fairly support the state finding that, as the | ogi cal
sequence to that exam nation, Self prolonged the contact he had
initiated by making the June 12 confession to add details and
additional information to supplenent his June 9 confession.

The district court failed to accord the deference required by
§ 2254 to the state court's finding that Self initiated the June 12

contact with police that resulted in his confession | ater that day.

29 Based on deboski's wunsupported "presunption", discussed
above, the magistrate judge rul ed:

Since [the state] did not dispute Ceboski's
uncontradi cted assertion, the Court wll assunme and
finds that a state's prosecutor requested the
additional witten confession fromSelf. This was,
of course, a violation of the then existing
disciplinary rules of the State Bar of Texas ....
Despite the fact that the Assistant District
Attorney requested that the second statenent be
taken, the Trial Judge found that Self had
initiated the taking of the second [June 12]
st at enent . Qoviously the Assistant District
Attorney reviewing the first [June 9] witten
confession recogni zed the apparent falsity of the
girls allegedly |l eaving wth Self from Shaw s hone.

(Enphasi s added.) Again, it appears that the nmagi strate judge went
far beyond the standard of review permtted by § 2254.
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b. Mental Capacity for \Wiver

At the concl usion of the suppression hearing, the state court

made the followi ng findings regarding Self's nental

capacity:

[ T] he Defendant, M chael Lloyd Self, was twenty-
three (23) years of age, was in good health, good
physi cal condition, of sound m nd and aware of what
he was doing at the tinme he nade and si gned each of
these statenents. He had the ability to read and
good comand  of t he Engl i sh | anguage as
denonstrated when testifying during this hearing.

And, at the conclusion of the habeas hearing, it

fi ndi ngs:

made siml ar

[Self] was alert and nentally conpetent when

he made this statenent of June 9, 1972.

* * %

... In 1972, he was bel ow norrmal academ cally,
and woul d have been cl assified by his schoolteacher
mother as "a dull normal,"” this being above the

| evel where he woul d have been placed in
class. At the tine of the taking of the
of June 12, 1972, [Sel f] di spl ayed nent al
and under st andi ng. At the tine he was
magi strate's warni ng by Judge Duggan, he

a speci al
st at ement
al ert ness
given his
di spl ayed

under st andi ng and al ertness requesting appoi nt nent
of counsel. [Self]'s testinony and his deneanor at
pretrial notions, at trial and at the punishnment

hearing, and his deneanor at the instant

heari ng,

were heard and observed by the judge who wites

t hese findings. That testinony and
denonstrated nental al ertness and under st

[ Sel f] was nentally conpetent at

deneanor
andi ng.

the tine

t hat hé'nade his statenent on June 9, 1972, and at
the time he made his statenent on June 12, 1972.

The district court's conclusion that Self di

wai ve his right to counsel is based in part on its

d not validly
findi ngs that

"[t]he testinony showed that [he] was a dull student and slow

learner with minimal brain injury [, and that] he was pliant and

easily intimdated by authority figures". Although
- 43 -
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are consistent wwth sone of the state's, and are supported by the
record, the district court failed to explain why it chose to
disregard the other state findings regarding Self's ability to
conprehend both the nature of his | egal rights and the consequences
of his decision to abandon them on June 9 and 12.

The district court did not hold an evidentiary hearing; its
findings are based solely on the state record. Qobvi ously, the
state trial judge, who had an opportunity to observe Self during
his testinony at the suppression hearing and trial, was in a nuch
better position than the district court to evaluate Self's nental
capacity to wunderstand the nature of his rights and the
consequences of a decision to waive them The district court erred
in disregarding state findings that are fairly supported by the
record.

c. Taint from June 9 Confession

The district court's conclusion that Self did not validly
wai ve his right to counsel at the June 12 interrogation is based,
in part, on its finding that the waiver was obtained as a
consequence of the coerced June 9 confession and Self's fear of
continuing brutality. W have found that the record fairly
supports the state finding that the June 9 confession was not
coerced. Accordingly, it does not affect the validity of Self's
June 12 wai ver.

d. Police Interference
Finally, the district court held that Self's June 12 wai ver

was invalid because (1) the police ignored Meadows' comrmand t hat
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they refrain fromquestioning Self unless he was present; and (2)
Morris inpermssibly interfered with Meadows' attenpt to represent
Self on June 12, shortly before Self signed the confession at 6:00
p. m 3
(1) Counsel's Instructions to Police

Al t hough Meadows had inforned the police officers who were
present in Judge Duggan's courtroomon June 9 that they were not to
interview Self outside his presence, Madows testified, as
di scussed earlier, that Self, contrary to his advice, stated that
he intended to take a pol ygraph exam nation. Deal testified that
Self did not express any desire to have Meadows present during the
June 12 interrogation, and the June 12 statenent corroborates this.
Self had no duty to follow Meadows' instructions to the police
just as he had no duty to heed Meadows' advice that he not submt
to a pol ygraph exam nati on. Self was free to choose to forego
Meadows' presence at the June 12 interrogation, and he did not need
Meadows' perm ssion to nmake that choice. A defendant may wai ve his
right to counsel wi thout notice to counsel. Brewer v. WIIians,
430 U. S. at 405-06

Self asserts that Felder v. MCotter is factually simlar
Fel der's counsel consulted wth Felder "alnpost daily" and

"explicitly instructed" police not to question Felder unless his

counsel was present; the police agreed. 765 F.2d at 1246.
30 Wt hout providing supporting facts or law, the nagistrate
judge stated that "[h]ad Self truly waived assistance from his
counsel, Meadows would have been pronptly notified by the

authorities.™

- 45 -



Nevertheless, a Houston officer, knowng that Felder was
represented by counsel, initiated anintervieww th himw thout his
counsel's presence or consent. This court rejected the state's
argunent that Felder had waived his Sixth Amendnent right to
counsel by failing to assert it after receiving Mranda warni ngs,
holding that "the nere giving of Mranda warnings, after the
accused through his |awer has instructed the police not to
interrogate him does not sanction that interrogation.”" 1d. at
1249. Meadows instructed the police not to interrogate Self unless
he was present; in that respect, Self's case is simlar to Felder;
but, the simlarity ends there. Unlike Self, Felder did not

initiate the contact with police, nor did he express any desire to

talk with police officers in the absence of his attorney. Id. at
1250.

Most inportant, however, "Felder had not acted in a nmanner
i nconsistent with his |lawer's instructions or advice". ld. at
1249. "[Clonsistent reliance upon the advi ce of counsel in dealing

wth the authorities" has been held to refute any suggestion of
wai ver . Brewer v. WIllians, 430 U S. at 404. Self did not
consistently rely on Meadows' advice. | ndeed, the record
denonstrates that he consistently disregarded Meadows' specific
advi ce that he not take a pol ygraph exam nation and not talk to the
police. The June 12 confession was a continuation of the contact
initiated by Self followng the admnistration of the polygraph

exam nation, conducted at his request.



This case is simlar, in sone respects, to United States v.
Brown, 459 F.2d 319 (5th Cr. 1971), cert. denied, 409 U S. 864
(1972). Brown spoke with her appointed attorney on the tel ephone
for 15 to 20 mnutes. |d. at 323. After the conversation, she
told federal agents that the attorney had advised her to remain
silent, but indicated that she had | ost confidence in the attorney
because he had not responded to a previous call. ld. She then
confessed. This court held that, "[i]n the circunstances of this
case a failure to invoke the right to counsel, which had just been
exerci sed, denonstrates a waiver of that right". I|d. There was no
showi ng that Self had |ost confidence in Meadows, but there is
evi dence that he di sregarded Meadows' specific advice by choosing
to submt to the polygraph exam nati on. Al t hough the anount of
tinme that el apsed between Self's exercise of his right to counsel
on June 9, and his failure to invoke that right on June 12, is
greater than that in Brown, we simlarly conclude that in the
circunstances of this case, Self's failure to invoke the right to
counsel, which he had recently exercised, is a valid and
significant factor in the waiver analysis.

(2) Police Delaying Tactics

At the suppression hearing, Meadows testified that he
t el ephoned the Webster Police Departnment on the afternoon of June
12 to set up an appointnent with Self (who was jailed in Houston)
and spoke with Morris. Meadows first testified that he placed the
call at 4:45 p.m, but later stated that "[i]t was around 5:30 or

5:45". During the habeas hearing, however, he testified that he
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placed it at 3:00 or 4:00 p.m According to Meadows' testinony at
the suppression hearing, Mrris discussed the case with him for
about fifteen m nutes (during the habeas hearing, Meadows testified
that it lasted 15 to 30 mnutes), and then told himthat Self was
then signing a statenent. (Self signed at 6:00 p.m) Meadows
then called the Harris County Sheriff's Departnent in Houston and
told the person who answered that he did not want Self "making any
statenents to anybody wi thout ne being there and the officer or
whoever it was on the other end indicated he would not". Meadows
testified at the habeas hearing that, in retrospect, he had the
inpression that Morris was trying to stall himso that he woul d not
find out that Self was being interviewed.

Deal , who was present when Self signed the June 12 confession
in Houston, testified at the suppression hearing that Meadows
called the Harris County sheriff's departnent at about 6:05 p. m on
June 12 and told Deal that the police were not to talk to Self
anynore unl ess he was present. Deal testified that, by the tine he
spoke with Meadows, Self had already signed the confession; and
they conplied with Meadows' request.

There is no state finding on this point. That Mrris did not
interfereisinplicit inthe other findings andis fairly supported

by the record. 3

81 Mrris did not testify about a tel ephone conversation wth
Meadows on the afternoon of June 12. 1|In any event, although it is
reasonabl e to assune that Morris knew that Deal was in Houston for
Sel f's pol ygraph exam nation, and perhaps to assune that Morris
knew that the first confession contained insufficient detail,
maki ng a second confession desirable, there is no evidence that
Morris knew that Self was being interrogated and was nonments away
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C. Oher District Court Errors

The magi strate judge's recomendati on contains other errors,
two of which are nentioned here, because they nay have affected his
recommendati on, and the district judge's decision, togrant relief.

1. June 10 Recorded Interview

First, the district court found that a recorded interview of
Self on June 10 "[p]resumably ... contained no incrimnating
statenents since it was never offered in evidence against Self";
but, it further found that, because the tape was never provided to
Self's counsel, "it may well have contai ned excul patory matters."
The record does not support these assunptions.

Deal testified at trial that Self was i nterviewed, and part of
the conversation taped, on Saturday, June 10. After Deal so
testified, Self's counsel asked himto furnish the tape, but Deal
was not then enployed by the Webster police departnent and di d not
have access toit. And, in response to a question by Self's habeas
counsel during the state habeas hearing, Meadows testified that he
did not recall having been told that, during the June 10 interview,
Self said that he renoved the girls' clothing and put it in his
car. This reference to the contents of the tape suggests strongly
that Self's state habeas counsel had heard the tape, or seen a

transcript of it.?

fromsigning a second confession when Meadows cal | ed.

32 It thus seens likely that, if the tape contained excul patory
evi dence, its contents woul d have been i ntroduced duri ng t he habeas
hearing. Mreover, if Self said during the interview that he had
renoved the clothing and put it in his car, this statenent could
hardly be consi dered "excul patory".
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2. Evidence of Quilt

The district court also held that Self's June 12 confession
"was the sole evidence inplicating Self in the nurders". It failed
to give weight to evidence that, as discussed, Self twice |ed
officers to the exact | ocation where the remains were found, first
on June 9, after his first confession, and again on June 23.
Per haps, as discussed in note 26 supra, it based this conclusion on
its ruling that this evidence was illegally obtained, in violation
of Self's Sixth Anmendnent right to counsel. Although the district
court noted that Self's counsel failed to object at trial to this
evidence, it failed to note that Self did not allege any
constitutional error in its admssion. Nor does Self raise this
i ssue on appeal .

It is unclear whether these erroneous rulings had any inpact
on the decision to grant the wit. In any event, Self is not
entitled to relief on the basis of either of them

L1,

This is a disturbing case, especially in light of Mrris' and
Deal's convictions and Mtchell's claim about Morris' conduct
during the June 9 interrogation (including supposedly slapping a
ni ghtstick in his hand). But, in cases such as this, where the
district court does not conduct an evidentiary hearing and has only
the state record before it, the deference that nust be given to
state findings, especially credibility choices, is all the greater
and nore necessary. For state habeas applications, pursuant to §

2254 and "our federalism', federal courts sit not as origina
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finders of fact, but instead to review only within the bal anced
boundari es of § 2254,

The state record fairly supports the state findings that Self
was advi sed about, and understood, his rights prior to the June 9
and 12 interrogations, and freely and voluntarily chose not to
exercise them And, it is our "independent federal determ nation",
based upon "the totality of the circunstances, [including the state
findings, that] the chall enged confessi on was obtained i n a manner
conpatible with the requirenents of the Constitution", Mller v.
Fenton, 474 U. S. at 112; that Self validly waived his Fifth
Amendnent right at the June 9 interrogation, as well as his Fifth
and Si xth Anmendnent rights at the June 12 interrogation.

For the foregoi ng reasons, the judgnent of the district court
is REVERSED, and the case is REMANDED for the entry of an order of
di sm ssal

REVERSED AND REMANDED



