IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

NO. 91-2281

BI LLY ROY MOSS
Peti ti oner- Appel | ee,
ver sus

JAMES A. COLLINS, DI RECTOR,
TEXAS DEPARTMENT OF CRI'M NAL
JUSTI CE, | NSTI TUTI ONAL DI VI SI ON,
Respondent - Appel | ant,

Appeal fromthe United States District Court
for the Southern District of Texas

(May 22, 1992)

Before WLLIAMS and WENER, Crcuit Judges, and LITTLE, District
Judge.?

LI TTLE, DI STRI CT JUDCE:

Appellee Billy Roy Mdss seeks federal habeas corpus relief.
The district court granted Moss partial habeas relief based onits
finding that Mss received ineffective assistance of appellate

counsel in violation of Anders v. California, 386 U S. 738, 87

S.C. 1396 (1967). Additionally, the court nmade a determ nation
that Mss's application was not an abuse of the wit of habeas
cor pus. Appellant Janes A Collins, on behalf of the Texas

Departnent of Crimnal Justice (hereinafter the State), appeals

! District Judge of the Western District of Louisiana,
sitting by designation.



both elements of the district court's decision. For the reasons
set forth below, we affirmthe district court's ruling that Mss
has not abused the wit, and we reverse the court's determ nation
that Moss received ineffective assistance of counsel.
| . Facts

Billy Roy Moss was charged with the felony offenses of
aggravat ed robbery and unl awful possession of a firearmfor a 1977
hol dup of a liquor store in Houston, Texas. During the holdup Mss
pi stol whipped the store's nanager. Separate trials for each
offense were held in the 228th District Court of Harris County,
Texas. | n August of 1977 Mboss was convi cted of aggravated robbery
and sentenced to ninety-nine years in prison. |In October of the
sane year Mbss was convi cted of unl awful possession of a firearmby
a felon and sentenced to life inprisonment. The penalties for both
of Mss's convictions were enhanced by two prior felony
convictions. The Texas Court of Crimnal Appeals affirned these

convictions in June of 1978. Mbss v. State, Nos. 58, 613 and 58,

614 (Tex. Crim App. June 14, 1978).

Moss filed two petitions for habeas relief in the Texas state
court, but both were denied. Moss then filed his first petition
for federal wit of habeas corpus on 4 Cctober 1979. Moss filed a
second petition for federal habeas corpus with the Southern
District of Texas on 9 Decenmber 1985. The district court ruled
that the second filing was an abuse of the wit. On appeal, this
court affirmed in part and reversed in part, and renmanded t he case

for a determnation as to whether Mdss had actual know edge of the



| egal significance of the facts underlying his second petition at

the time when his first petition was filed. Mss v. Lynaugh, 833

F.2d 1088 (5th Cir. 1987).

After an evidentiary hearing before a magi strate, a report and
recommendati on i ssued suggesting that habeas relief be granted in
part and denied in part, and that Mss's convictions be set aside
unl ess the Texas appellate court grants an out-of-tine appeal
within 90 days. The district court adopted the recomendati ons of
the magi strate and i ssued a judgnent granting Mobss partial habeas
relief. The state appeals that judgnent.

1. The Record of the Hearing before the Magistrate

Upon commenci ng the hearing, the nagistrate declared that the
i ssue of abuse of wit would not be addressed and that he had
determ ned that the Mbss had not abused the wit. Preserving its
right on appeal, the State entered a tinely objection. The report
and recomendati on states:

After reviewing all of the docunents filed in this case,

after reviewing the state court records filed with the

court in this case, and after hearing the testinony of

Moss, the Court concl udes that, even t hough Moss may have
known the existence of certain operative facts, he

certainly had insufficient grasp of the |egal
significance of those facts to nerit a finding that he
abused the wit. Mss, who is virtually illiterate .

had no intention of wthholding issues to harass
respondent or to pieceneal his litigation.

The nmagistrate's report also finds that Mss received
i neffective assi stance of appell ate counsel in violation of Anders

v. California, 386 U S 738, 87 S.C. 1396 (1967). The report

stated that Mss was denied his right as an indigent to "be
furnished the trial record and be allowed tine by the appellate
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court to raise any points that he chooses." (citing Anders, 386

U S at 744). This finding was based on stipul ations delivered at
the evidentiary hearing that revealed that Mss had not been
permtted to review his appeal records and that he did not receive
the opportunity to file a pro se brief before his conviction was
af firmed.

The report al so stated that, other than the Anders viol ation,
"[a]ll of the asserted grounds for relief advanced to date by Mss
in his various petitions are either utterly lacking in nerit or are
w t hout any factual basis for raising." Further, the nmagistrate
found that the appointed counsel's briefs "marginally" conplied
wth the requirenents of Anders. Addi tionally, but  of
significance, the magi strate noted that appellate counsel did not
move to withdraw as attorney for Moss.

The State argued that under Lockhart v. MCotter, 782 F.2d

1275 (5th Gr. 1986), Mss's petition should be deni ed because he
did not show prejudice, i.e., but for counsel's alleged errors
there is a reasonable probability that the conviction would be
reversed on appeal. The magi strate responded that the question of
prejudi ce would effectively be presuned--that Mss need not show
speci fic acts of unprofessional conduct to be entitled torelief on
an Anders violation, even though no nonfrivolous issues had yet

been raised. The nmagistrate also stated that Penson v. Chio, 488

US 75, 109 S.Ct. 346 (1988), which directed that a prejudice
analysis is inapplicable in the case of an Anders violation,

preenpts application of Lockhart.



[11. Abuse of Wit
The ruling that Mbss has not abused the wit of habeas corpus

w Il be reversed only for abuse of discretion. Shouest v. Witley,

927 F.2d 205, 207 (5th Cr. 1991). In this case, the district
court appears to have done exactly as the Novenber 1987 renmand
order directed: it made a determnation as to whether Mss had
abused the wit process by filing a second habeas corpus petition.
Review of that issue is, however, unnecessary because of our
determ nation on the nerits of Mdss's petition.
V. Ineffective Assistance of Appellate Counsel

A crimnal defendant may not be denied representation on

appeal based on appellate counsel's bare assertion that an appeal

has no nerit. Anders v. California, 386 U S. 738, 87 S.C. 1396,

18 L. Ed. 2d 493 (1967). Shoul d appel |l ate counsel nove to w thdraw
fromrepresentation, he nust file a brief advising the court of
anything that mght arguably support the appeal. 1d. at 744.
Li kew se, before it considers the case on its nerits wthout the
assi stance of counsel, the appeals court nust first find that there
are no nonfrivol ous issues for appeal. 1d. Additionally, Anders
directs that "[a] copy of counsel's brief should be furnished to
the indigent, and tinme allowed him to raise any points that he
chooses. " 1d.

Al though it does not dispute that Mss was denied the
opportunity to file a pro se brief on appeal, the State argues that
Moss nust show prejudice -- i.e., a reasonable probability that his

conviction would be reversed on appeal due to certain untoward



professional deficiencies of his counsel -- as required by

Strickland v. Washi ngton, 466 U. S. 668, 104 S.Ct. 2052, 80 L. Ed. 2d

674 (1984). The magistrate dism ssed the State's argunent in the
light of Penson v. Chio 488 U S. 75, 109 S.C. 346, 102 L. Ed. 2d 300

(1988), which held that the prejudice showing of Strickland was

i nappropriate where the appointed counsel is allowed to w thdraw
W t hout neeting the Anders requirenents.

The Suprene Court in Penson reiterated the rule that
"“[a]ctual or constructive denial of counsel altogether is legally

presunmed to result in prejudice.'" Id. at 88 (citing Strickland v.

Washi ngton, 466 U. S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984)).
I n Penson, appointed counsel prematurely w thdrew, |eaving the
accused w thout counsel while the case was under appellate review.
Di scussing the mnimumbriefing requirenents set forth in Anders,
the Court stated that only after the appellate counsel has filed
the Anders brief and "the appellate court finds no nonfrivol ous
i ssue for appeal, may the court proceed to consider the appeal on
the merits wthout the assistance of counsel." |d. at 80.

Qur task here, therefore, is sinply to determ ne whether
actual or constructive denial of appellate counsel has occurred.
Specifically, we nust inquire whether Mdss has been deni ed counsel
by the | ack of opportunity to review the record and file a pro se
brief on appeal. Conversely, if Mdss has not been deni ed counsel,
Strickland requires that he show a reasonabl e probability that his
conviction would be reversed on appeal but for certain |apses by

his | awyer. Strickland, 466 U S. at 695; see also Ricalday v.




Procunier, 736 F.2d 204, 205-6 (5th Cr. 1984); Hamlton V.

MCotter, 772 F.2d 171, 182 (5th Cr. 1985). Both the deficiency
and prejudice aspects of the ineffectiveness inquiry present m xed
questions of |aw and fact.

The Fifth Grcuit's analysis of the Anders requirenents has
focused on two areas: (1) whet her counsel has prematurely w t hdrawn
(before filing an Anders brief, as in Penson); and, (2) whether an

adequate Anders brief was filed (advising the court of any

nonfrivol ous issues on appeal). |In Lonbard v. Lynaugh, 868 F.2d
1475 (5th Gr. 1989), we concluded that, even where counsel did not
W thdraw prematurely, the petitioner was not required to show
Strickland-type prejudice if he "was afforded al nost no appell ate
representation whatever, and there were non-frivolous appeal
i ssues." Id. at 1481 (enphasis supplied). The appellate counsel in
Lonbard filed an Anders brief that, although it stated that the
appeal was without nerit, did not call attention to any of the
arguabl e i ssues in the case. 1d. at 1480. The fact that there were
nonfrivol ous grounds for appeal was critical to our determ nation
that counsel's failure to add such grounds to his brief presented
circunstances "sufficiently anal ogous to those i n Penson to prevent

the utilization of the Strickland prejudice test."” |d. at 1484.

In this case, an adequate Anders brief was filed. The only
possible infirmty here lies in the petitioner not being given the
record and the opportunity to file his owm pro se brief. However,
the record does not indicate how counsel provided |less than

ef fective assistance. The report states that Mbss "was returned to



the Texas Departnment of Corrections on Decenber 5, 1978, w thout
havi ng been permtted to review the records . . . , [and that]
[p]etitioner did not receive the opportunity to file a pro se brief
before his convictions were affirnmed." This suggests that counsel
may not have reviewed the record with Mdss or advised himthat he
mght file a pro se brief. But was he required to do so?

Under these circunstances, we find that counsel's actions did
not in any way deny Mss his right to appellate counsel. First,
counsel did not withdraw. |ndeed, the nmagi strate observed in the
report that the instant case differs fromPenson in that "appell ate
counsel never withdrew as petitioner's counsel and the Court of
Crimnal Appeals, after review of the record, determned the
appeals were “"wholly frivolous and wthout nerit."" After
reviewing the records in both of Mdss's cases, appellate counse
filed an Anders brief and awaited the decision of the Texas Court
of Crimnal Appeals. G ven these facts, it cannot be said that
Mbss was denied actual assistance of counsel; nor was he left
unrepresented during his appeal.

Second, and nost inportantly, Mdss had no nonfrivol ous issues
to raise on appeal.? We have never been presented wth any
nonfrivolous issues that could have been asserted by Mss's
counsel . Moreover, even if counsel had delivered the record to

Moss, there would have been little advice he could have given him

2 The magistrate's report agrees with the finding of the
Texas Court of Crimnal Appeals that Mdss's grounds for appeal
were "wholly frivolous and without nmerit." The magistrate stated
that "[a]ll of the asserted petitions are either utterly | acking
in merit or are without any factual basis for raising."
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regarding pro se appeal. These facts push this case finally
outside the rationale of Anders: to ensure that counsel is not
allowed to w thdraw wi t hout show ng that there are no nonfrivol ous
i ssues for appeal. Penson, 488 U S. 80. Anders requires that any
request to withdraw be acconpanied by a brief "referring to
anything in the record that m ght arguably support an appeal ." 366
U S at 744. Anders does not require appoi nted counsel to create
argunents. Rather, the issue is whether there are any grounds for
appeal. |f counsel concludes that his client has no nonfrivol ous
grounds for appeal after a good faith exam nation of all of the
procedural and substantive facts, he nust indicate it in the brief
and await the court's decision. Based on counsel's brief and the
record, the appeals court wll determ ne whether counsel has
di spatched his duties; if the court agrees that there are no
nonfrivol ous grounds for appeal, nothing further is expected from
appoi nted counsel by either Anders or its progeny. The nmandatory
requi renents of Anders were conplied with in this case, and Mss
was not denied the assistance of effective appellate counsel.
Thus, the district court erred in finding that Moss did not need to

show Strickl and-type prejudice

G ven that he has denonstrated no nonfrivol ous grounds of
appeal, Mdss has clearly not shown a reasonable probability that
his convictions would be overturned had he been given counsel's
brief or allowed tine to file his own brief. Because there has
been no actual or constructive denial of counsel and Mboss has not

shown that he was prejudiced by any specified irregularity, the



district court erred in granting habeas relief.

Al t hough we agree with the district court's determ nation that
Moss did not abuse the wit when he filed a second petition for
habeas cor pus, we nmust reverse the district's court grant of habeas
corpus relief. For the foregoing reasons, we REVERSE the district
court's grant of petitioner's wit of habeas corpus, and RENDER

j udgnent denying his petition.
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