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EDITH H JONES, G rcuit Judge:

Thi s case concerns 8§ 4Al1. 3 of the Sentencing Cuidelines,
whi ch enunci ates the procedure a district court nust foll ow when
departing upward fromthe gui deli nes sentence because a defendant's
crimnal history score inadequately reflects his culpability. A
di vi ded panel of this court affirmed Lanbert's conviction but noted
the intracircuit conflict in our approach to 8 4A1.3. Proceeding
en banc, we resolve the conflict by reaffirm ng the nethodol ogy for

a 8 4A1.3 crimnal history departure first expressed in United

States v. lLopez, 871 F.2d 513 (5th Cr. 1989). | nconsi st ent

decisions in United States v. Harvey, 897 F.2d 1300, 1306 (5th




Cr.), cert. denied, u. S. , 111 S. C. 568 (1990), and

United States v. GCeiger, 891 F.2d 512 (5th Gr. 1989), cert.

denied, 494 U S 1087, 110 S. C. 1825 (1990), are overrul ed.
Under the Lopez approach, as expl ained herein, the district court's
sent ence passes nuster.
| .
BACKGROUND

Appel  ant Lanbert pled guilty in April, 1991 to escaping
froma federal halfway house. 18 U S.C. § 751(a). The district
court sentenced himto 36 nonths' inprisonnent, twi ce the possible
maxi mum term conputed in accord with the guidelines.

The presentence report had suggested that Lanbert's
sentence mght deserve an upward departure from the guidelines
range because his <crimnal history category (V) tended to
understate the seriousness of his crimnal history or his potenti al
for recidivism Persuaded by the Presentence | nvestigation Report,
the district court briefly sunmari zed Lanbert's crim nal history at
the sentencing hearing. In 1976, Lanbert conmtted an arned
robbery, for which he received two years inprisonnent. Shortly
after being rel eased, Lanbert used a pistol to rob a woman and the
followng day commtted burglary in a store owed by the woman's
famly. Lanbert was sentenced to ten years on the robbery count,
si x years on the burglary count, and served the terns concurrently.
Seven years after the commencenent of Lanbert's incarceration at
the M ssissippi State Penitentiary, he was found in possession of

forged U S. Postal Service noney orders. After Lanbert was



di scharged fromthe M ssissippi facility, he began to serve a six-

year termin federal prison and thereafter conmmtted the instant

of f ense.

At the sentencing hearing for the instant offense,

court stated:

What really concerns ne, first of all
are two offenses where weapons were used,
first a knife and then a gun. But to show
total disrespect for the law while you were
incarcerated first in the Mssissippi State
Penitentiary [and] in there you commtted a
federal crine. While incarcerated in the
federal penitentiary you commtted another
federal crinme . :

The ar nmed robbery and burgl ary
convictions in 1978 were consolidated for
sentencing, and they resulted only in three

crim nal hi story points. You haven't
commtted just one offense while in custody;
you have commtted two while Jlawfully

i ncarcerated on other charges.

| f ever there was an instance where the
guidelines did not adequately consider the
seriousness of the offense that you have
commtted, considering your crimnal history
as a whole, this is that case.

I'"'m of the opinion that your crimna
hi st ory, particularly the tw offenses
commntted while in lawful custody on other
of fenses, are significantly nore serious than
that of nost defendants who are in this sane
crimnal history category. And you're in a
crimnal history category of V, even after
giving you the two points for the acceptance
of responsibility. VI is the highest.

But | do not believe that the guidelines
in this case adequatel y refl ect t he
seriousness of the offense nor do they
adequat el y provi de puni shnent comensurate to
the gravity of the offense in this case
considering your crimnal history category as
a whol e.

t he



[ Enphasi s added].

Accordingly, the court departed upward in sentencing

Lanbert. On appeal, Lanbert's sentence was initially affirned.
.
DI SCUSSI ON

Sent enci ng under the guidelines is based primarily on the
eval uation of two variables: the offense | evel and t he defendant's
crimnal history score. Each of these variables is assigned a
poi nt score according to the instructions given in the guidelines.
The defendant's crimnal history score, with which we are here
concerned, is calculated by assigning points to prior convictions
dependi ng upon such factors as the length of the sentence and
whet her the instant offense was commtted within two years of
release from prison or while under any crimnal sentence. The
defendant is assigned to a crimnal history category (froml to VI)
based upon the crimnal history point score. The sentencing range
is then determ ned by cross-referencing the offense level with the
defendant's crimnal history category on the gui delines' sentencing
table. The table sets sentencing ranges that allow the district
court sone latitude to fine tune the sentence to the character of
the particul ar defendant and the circunstances of the offense.

A district court is not, however, utterly a slave to the
guideline grids; it may depart upward or downward fromthe sentence
range specified by the guidelines when it finds "an aggravating or
mtigating circunstance of a kind, or to a degree, not adequately

taken into <consideration by the Sentencing Conm ssion in



formulating the guidelines that should result in a sentence
different from that described."” 18 U.S.C. § 3553(b). When
sentencing a defendant, the court "shall state in open court the
reasons for its inposition of the particular sentence.” 18 U S. C
8§ 3553(c). |If the court departs, i.e., inposes a sentence outside
the range prescribed by the guidelines, the court nust also state
"the specific reason for the inposition of a sentence different
fromthat described." |[d.

Section 4A1.3 of the guidelines articulates that an
upward departure sanctioned by 8§ 3553(b) "is warranted when the
crimnal history category significantly wunder-represents the
seriousness of the defendant's crimnal history or the Iikelihood
that the defendant will commt further crinmes.”" At the tinme of
sentencing, the Sentencing Comm ssion's 8 4A1.3 offered the
fol |l ow ng gui dance:

In considering a departure under this
provision, the Comm ssion intends that the
court use, as a reference, the guideline range
for a defendant wth a higher or |[|ower
crimnal history category, as applicable. For
exanple, if the court concludes that the
defendant's crimnal history category of 111
significantly under-represents the seriousness
of the defendant's crimnal history, and that
the seriousness of the defendant's crimna
hi story nost closely resenbles that of nost
defendants wth a Category [V <crimna
history, the court should Ilook to the
gui del i ne range specified for a defendant with
a Category IV crimnal history to guide its
departure. The Conm ssion contenpl ates that
there may, on occasion, be a case of an
egregious, serious crimnal record in which
even the guideline range for a Category VI
crimnal history is not adequate to reflect
the seriousness of the defendant's crimna
history. 1In such a case, a decision above the
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guideline range for a defendant wth a
Category VI crinminal history may be warranted.?

This court's first significant interpretation of 8§ 4A1.3

occurred four years ago in United States v. lLopez, 871 F.2d 513

(5th Gr. 1989). The district court in Lopez had found that the
defendant's crimnal history score was zero, placing him in
Category |, the | owest possible category. But rather than inpose
the guidelines-determ ned sentence, the district court departed
from the guidelines and inposed a sentence equal to the maxi num
sentence for that offense for a defendant wth a Category V
crimnal history. Noting that the district court had not
consi dered any i nternedi ate sentence ranges, this court vacated the
district court's sentence, explaining:

The Qui delines require sentencing courts first
to consi der upward adjustnents of the crim nal
hi story category, where a defendant's score
appears inadequately to reflect his or her
history, before a departure sentence nmay be
justified on this basis. Where this is not
done, resentencing is appropriate.

In so holding, we enphasize that in sone
cases involving defendants with [ow crimna
hi story scores, it may be justified to inpose
a sentence reflecting a nuch higher crimnal
hi story category or to go beyond the range
corresponding to the highest Category Vi.
However, in such cases the sentencing judge
should state definitively that he or she has
consi dered | esser adjustnents of the crimnal
hi story category and must provide the reasons
why such adjustnents are inadequate.

871 F.2d at 515.

. The gui deli nes have since been anended. See infra.
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Lopez, applying 8 4A1.3 literally, explicitly instructed
district courts considering an upward departure to evaluate the
sentence ranges for each crimnal history category above the
def endant's assi gned category and explain why it chose a particul ar
sentenci ng range rather than sone |esser range associated with a
| ower crimnal history score.

After Lopez, sone panels of this court have adopted its
ruling, wthout regard to the defendant's crimnal history
category?, a few have attenpted to limt Lopez to its facts by
denying the benefit of a 8 4A1.3 articul ation to defendants in high
crimnal history categories® and still others have sinply
over| ooked Lopez.* QG her circuits have relied on Lopez and

adopt ed, al nbst without exception, a strict approach to § 4A1.3.°

2 See United States v. Carpenter, 963 F.2d 736, 745 (5th
Cr. 1992); United States v. Lee, 955 F.2d 14, 15-16 (5th Cr
1992); United States v. Jones, 905 F.2d 867, 869-70 (5th Cr
1990) .

3 See United States v. Wllianms, 937 F.2d 979, 984 (5th
Cr. 1991); Cantu-Dom nguez, 898 F.2d at 971 (follow ng Lopez,
but recognizing the limtation announced in Harvey ); United
States v. Harvey, 897 F.2d 1300, 1306 (5th Cr. 1990).

4 See, e.q9., United States v. Carter, 953 F.2d 1449 (5th
Cir. 1992); United States v. Sanchez, 893 F.2d 679 (5th G
1990); United States v. Canpbell, 878 F.2d 164 (5th GCr. 1989);
United States v. Geiger, 891 F.2d 512 (5th Gr. 1989); United
States v. Lopez-Escobar, 884 F.2d 170 (5th Cr. 1989); United
States v. Rivera, 879 F.2d 1247 (5th Cr. 1989).

5 See Taylor v. United States, 493 U.S. 906, 110 S. C
265 (1989) (Stevens, J., concurring in the denial of cert.)
(agreeing with Lopez); United States v. Taylor, 937 F.2d 676, 683
(D.C. Cir. 1991); United States v. Johnson, 934 F.2d 1237, 1239
(
(

1th Gr. 1991); United States v. Lassiter, 929 F.2d 267, 270

1
6th Cr. 1991); United States v. Thomams, 906 F.2d 323, 329 (7th

t
Cir. 1990); United States v. Summers, 893 F.2d 63, 68 (4th G
990); United States v. Coe, 891 F.2d 405, 412-14 (2d Cr. 1989).
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In United States v. Harvey,® this court declined to

conpel adherence to the procedure recognized in Lopez,
characterizing the earlier case as "narrow' and "confined to those
cases with 'low crimnal history scores.'" 877 F.2d at 1306
Under Harvey and cases that have followed it, a district court need
consi der higher crimnal history categories only when t he def endant
has a low crimnal history score; when the defendant is already in
one of the higher categories, however, a district court nmay
exercise its discretion and depart upward, as |l ong as the sentence
is reasonable. [d. That is, once the district court can provide
adequate justification for departing from the gquidelines, the
sentence inposed by the district court is |limted only by the
statutory maxi num sentence and the test of reasonabl eness. This
line of reasoning is also foll owed by our cases which ignore Lopez
al together. See supra note 4.

Harvey and its progeny were apparently notivated by
aversions both to straitjacketing district courts in the

technicalities of the guidelines and to remandi ng for resentencing

See also United States v. Pol anco-Reynoso, 924 F.2d 23, 25 (1st
Cir. 1991); United States v. Fayette, 895 F.2d 1375, 1379 (11lth
Cir. 1990); United States v. Kennedy, 893 F.2d 825, 829 (6th Cr
1990); United States v. Jackson, 883 F.2d 1007, 1009 (11th Cr
1989); United States v. Cervantes, 878 F.2d 50, 54 (2d Cr.

1989). See generally United States v. Jackson, 921 F.2d 985, 991
(10th Cr. 1990) (en banc). The Court found in Jackson that even
t hough the degree of departure arrived at by the sentencing court
was not presunptively unreasonable, it had failed to explain the
degree of departure and why it decided to exceed crimnal history
category VI. Thus even Jackson--a case that refuses to apply 8§
4A1. 3 strictly--requires a remand in this case.

6 897 F.2d 1300 (5th Cir.), cert. denied, us
111 S. C. 568, 112 L.Ed.2d 574 (1990).
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in cases, |like Harvey and the case before us, where it was plain
that the upward departure would be emnently reasonable after it
was properly explained by the district court. The cost of a
resentenci ng proceeding is very high--in court time and i n i nposing
on the prison system and the marshals to assure a defendant's
renmoval fromprison to court. Wether this cost is offset by the
additional assurance of wuniformty and adherence to proper
gui del i nes procedures in cases |like Harvey may seem dubi ous, ’ but
it is not a choice conmtted to the courts by the sentencing
gui del i nes. The Comm ssion made that decision by witing its
policy statenent in 8 4Al1.3, which directs a district court to
proceed in a nethodical step-by-step manner in which it carefully
considers each internediate crimnal category en route to the
sentence it ultimately settles upon. Thus, although pursuing good
intentions, Harvey essentially waived 8 4A1.3 for defendants in
high crimnal history categories. Harvey msapplied § 4Al. 3.

Moreover, followwng Wllians v. United States, u. S.

112 s G, 1112 (1992), it cannot be contended that courts
may discount the Sentencing Comm ssion's policy statenents
explaining the guidelines. WIllians held that a departure fromthe

gui del i nes sentence is infected by reversible error if it was based

! See, e.q., Bruce M Selya & Matthew R Ki pp, An
Exam nation of Energing Departure Jurisprudence Under the Federa
Sentencing Guidelines, 67 Notre Dane L. Rev. 1, 49 (1991). Wile
Selya and Kipp are correct that a court review ng a sentence
shoul d not focus exclusively on "the intricacies of the
cal cul ations that produced it," there is no reason to think that
Congress intended such departure sentences to be nade al nost
entirely outside the scope of the Quidelines.
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on a msinterpretation of the policy statenent acconpanying the
gui del i ne. U s at , 112 Ss. C¢. at 1119.8 WIllians
fortifies our reliance on the Lopez approach to application of
§ 4A1. 3.° Because Lopez and Wllians are i nconsi stent with Harvey,
we nust overrul e Harvey and its progeny!® to the extent they suggest
that defendants in high crimnal history categories deserve |ess
protection than defendants in low crimnal history categories.!
Furthernore, we reaffirmour holding in Lopez that a district court
must eval uate each successive crimnal history category above or
bel ow the guideline range for a defendant as it determ nes the
proper extent of departure.

We recogni ze that in sone cases the district court nmay be
justified in inposing a sentence that reflects a nuch higher
crimnal history category or in going beyond the guidelines
conpletely. When nmeking such a departure, the district court

shoul d consider each internediate crimnal history category before

arriving at the sentence it settles upon; indeed, the court should

8 18 U.S.C. § 3742(f) states that a sentence nust be
reversed on appeal if it was inposed "as a result of an incorrect
application of the sentencing guidelines."”

o See United States v. Ayers, 946 F.2d 1127, 1130-31 (5th
Cr. 1991).

10 See, e.qg., Wllianms, 937 F.2d at 984; United States v.
Rogers, 917 F.2d 165, 169-70 (5th Gr. 1990); United States V.
Fields, 923 F.2d 358, 361 (5th Gr. 1991); United States V.
Rogers, 917 F.2d 165, 169-70 (5th G r. 1990).

1 See, e.qg., Wllianms, 937 F.2d at 984; United States v.
Rogers, 917 F.2d 165, 169-70 (5th Gr. 1990); United States V.
Fields, 923 F.2d 358, 361 (5th Gr. 1991); United States V.
Rogers, 917 F.2d 165, 169-70 (5th G r. 1990).
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state for the record that it has considered each internediate
adjustnment. Further, it should explain why the crimnal history
category as calcul ated under the guidelines is inappropriate and
why the category it chooses is appropriate. |f the district court
finds that it is necessary to go beyond the guidelines, the court
must give adequate reasons why the guideline calculation is
i nadequate and why the sentence it inposes is appropriate.

W do not, however, require the district court to go
through a ritualistic exercise in which it mechanically discusses
each crimnal history category it rejects en route to the category
that it selects. Odinarily the district court's reasons for
rejecting internedi ate categories will clearly be inplicit, if not
explicit, in the court's explanation for its departure from the
category cal cul ated under the guidelines and its explanation for
the category it has chosen as appropriate. In a very narrow cl ass
of cases, we can conceive that the district court's departure w |l
be so great that, in order to survive our review, it will need to
explainin careful detail why | esser adjustnents in the defendant's
crimnal history score woul d be i nadequate. Also, in sone cases it
W Il not be evident sinply fromthe stated ground for departure why
a sentence commensurate with a bypassed crim nal history category
was not selected; in that event, the appellate court nust be able
to ascertain fromthe reasons given for the sentence sel ected, read
in the context of the record as a whole, the legitimte basis or
bases on which the district court deened the by-passed category

i nadequat e.
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We find additional support for these requirenents in the
Sentenci ng Comm ssion's Novenber 1, 1992, anendnent to 8§ 4Al1.3
regar di ng departures above crimnal history Category VI. According
to the anmendnent, when a district court intends to depart above
Category VI, it should still stay within the guidelines by
consi dering sentenci ng ranges for hi gher base offense | evels. This
anendnent enphasizes the Conmm ssion's concern for systematic,
uni form sentences even in cases where a departure is appropriate.
In addition, it virtually conpels the district court to follow an
approach to departures that considers the guidelines grid on a step
by step basis and carefully to explain the basis for the sentence
it settles upon.

1]
APPLI CATI ON

"A departure fromthe guidelines will be affirnmed if the

district court offers 'acceptable reasons' for the departure and

the departure is 'reasonable.'" United States v. Velasquez-

Mer cado, 877 F.2d 632 (5th Cir.) (quoting United States v. Mjia-

O osco, 867 F.2d 216, 219 (5th Gr.) cert. denied, 493 U S. 866,

110 S. . 187 (1989)). The specific questions before us today are
whet her the district court adequately articulated its decision
based on the Lopez step-by-step approach to crimnal history
departures and whether the district court inposed a reasonable
sent ence.

Al t hough the court's decision could have been nore

explicitly tied to the increnental character of crimnal history
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departures, we are satisfied that the appellate record presents a
basi s upon whi ch we may reasonably concl ude that the district court
t horoughl y consi dered the appropriate guidelines inarriving at its
ultimte sentence.!® In this case, Lanbert's presentence report
calculated a crimnal history category of V. The district court
set out specifically the factors that the guidelines did not take
into account: that Lanbert used weapons in two of his crines, that
two of his previous crinmes were commtted while serving tinme for
other crines, and that two crines were counted as only one because
they had been consoli dat ed. The court explicitly noted that an
upwar d departure of one | evel would put Lanbert in crimnal history
category VI, the highest category. Departing up one level, to
crimnal history category VI, the highest category, would have
i ncreased the defendant's nmaxi mum sentence only by three nonths.

The district court specifically concluded that the guidelines did

12 Even if we were to conclude that the district court did
not follow Lopez here, because it failed precisely to articul ate
the i npact of category VI on appellant's ultimte sentence, we
woul d not reverse, because the error here is harm ess. Under
WIllians,

3 [Q nce the court of appeals has decided that the
district court msapplied the guidelines, a remand is
appropriate unless the review ng court concl udes, on
the record as a whole, that the error was harnless,
i.e., that the error did not affect the district
court's selection of the sentence inposed.

Wllianms, 112 S. C. at 1120-21.

The linchpin of this case is the fact that a crimnal history
category of VI would only increase Lanbert's sentence by 3
nonths. The district court's 8§ 3553 reasons very adequately
state why a three nonth upward departure is inadequate.
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not reflect the seriousness of the Lanbert's crimnal history taken
as a whol e.

The district court gave uninpeachable reasons for an
upward departure, and those reasons clearly denonstrate that an
additional three nonths of incarceration would have been
i nadequate. W think that this appeal is one of the cases in which
the district court's explanation for its sentence al so expl ai ns why
it rejected a | esser departure. Indeed, it is not clear what el se
the court could have said to explain its sentence other than to
repeat the various factors in the defendant's crimnal history for
whi ch the guidelines did not account. As we have earlier stated,
we Wil not require the district court to ritualistically discuss
each crimnal history category it rejects.

The final question is whether the 18-nonth departure
i nposed by the district judge was reasonable in light of his
articulated basis for departure. W hold that it was. The
ultimte sentence rose from 18 nonths to 36 nonths inprisonnment,
but this result is not disproportionate in light of Lanbert's
consi stent, serious crimnal history.

For the foregoing reasons, the judgnent of the district

court 1s AFFI RVED
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