UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 91-1832

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS

M CHAEL A. HEKI MAI N,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas

(Cctober 9, 1992)

Bef ore GOLDBERG JONES, and DeMOSS, Circuit Judges.
DeMOSS, Circuit Judge:
| .

The indictnment in this case charged that On Decenber 7, 1990,
M chael A. Hekinmain was found to possess stolen nmail and articles
contained therein: nanely, a credit card issued in the nanme of
Homer C. Schmdt, in violation of 18 U S.C. 81708. The credit card
was part of the contents of a letter addressed to Honer C. and
Diana L. Schm dt, 6905 Col fax Drive, Dallas, Texas, which had been
stolen fromthe mail by Tinothy Alan Farris, a United States Postal

Servi ce enpl oyee. Hekimain received this card froman associ ate of



his and Farris' who also received credit cards which were stol en
fromthe mail by Farris. Heki main knew that Farris would stea
mail, renove credit cards and then sell them Know ng that the
credit card had been stolen from the mail, Hekimain used this
credit card several tines, including on Decenber 7, 1990, at the
Dall as Gentlenen's club in Dallas, Texas, to purchase products and
services. The Presentence Report (PSR) determ ned that the total
| oss attributable to Hekimain was $4,446.76. |n exchange for the
governnent's commtnent to forego further prosecution for
activities which occurred or arose out of his participation in
other crinmes charged in the indictnent, Hekinmain agreed to plead
guilty to the § 1708 viol ation.

The district court accepted Hekimain's plea of guilty. The
PSR determ ned that the CGuidelines range for inprisonment was 9 to
15 nonths, followed by a supervised release range of 2 to 3 years.
Explaining that "[t] he defendant has one of the |ongest crimna
hi story records the court has ever seen" and "an extensive history
of credit card abuse", the district court opted to make an upward
departure fromthe Cuidelines range for inprisonnent and sentenced
himto five years in prison followed by a supervised rel ease term
of three years. The term of inprisonnent inposed was four tines
t he maxi mum Qui del i nes range and was t he nmaxi mum peri od aut hori zed
for a violation of 18 U.S.C. § 1708.

Heki main was al so ordered to pay the special assessnent of
$50.00 and restitution in the anmobunt of $3,696.76. The fine was

wai ved because of Hekimain's inability to pay.



Hekimain filed notice of appeal on the foll ow ng grounds:

A The final judgnent adjudging him guilty of an offense
under 18 U. S.C. § 1708 was invalid because:

1. The district court failed to personally explain the
maxi mum penalty to Hekimain, relying on the prosecutor to perform
t he task.

2. The district court failed to explain the effect of the
t hree-year supervised release termduring the course of the plea
col | oquy.

3. The district court failed to apprise Hekimain during the
pl ea colloquy of its power to effect an upward departure fromthe
appl i cabl e Gui delines sentencing range.

B. The sentence i nposed by the district court was unwarrant ed
because:

1. The district court failed to provide acceptable reasons
for effecting an upward departure from the Cuidelines sentencing
range applicable to Heki nain.

2. The district court failed to i nformHeki main of the ground
upon which it based its decision to nake an upward departure.

3. The district court failed to provide reasons supporting
t he magni tude of the upward departure.

4. The district court's upward departure was not reasonable
in | ength.

Because we reverse the conviction based upon the court's

nonconpliance with the requirenents of Federal Rule of Crimna



Procedure 11(c)(1), we do not reach the issues on sentencing set
forth in part B above.
1.

Heki main argues that his gqguilty plea is invalid and his
conviction nust be reversed because the district court failed to
conply with the requirenents of Fed. R Cim P. 11(c)(1). Rule 11
reads, in pertinent part, as follows:

(c) Advice to Defendant. Before accepting a plea of
guilty or nolo contendere, the court nust address the
def endant personally in open court and inform the
def endant of , and determne that the Defendant
under st ands, the foll ow ng:

(1) the nature of the charge to which the plea is
of fered, the mandatory m ni num penal ty provided by | aw,
i f any, and t he maxi mnum possi bl e penalty provi ded by | aw,
including the effect of any special parole or supervised
release term the fact that the court is required to
consider any applicable sentencing guidelines but may
depart from those quidelines under sone circunstances
(enphasi s added).

This circuit has identified three "core concerns" under Rule
11: (1) whether the gqguilty plea was coerced; (2) whether the
def endant understands the nature of the charges; and (3) whether
t he def endant under st ands t he consequences of the plea. See United

States v. Shacklett, 921 F.2d 580, 582 (5th Cr. 1991); United

States v. Bernal, 861 F.2d 434, 436 (5th Gr. 1988). When a

district court conpletely fails to address one of these concerns,
the defendant's substantial rights have been affected and Rule 11

requi res automatic reversal, Bernal, 861 F.2d at 436; United States

v. Corbett, 742 F.2d 173, 178 (5th Gr. 1984). If the core

concerns are net, however, an "inadequate address" or |ess than
"letter-perfect” conpliance with Rule 11 nmay be excused under a
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harm ess error standard. Bernal, 861 F.2d at 436; see also United

States v. Dayton, 604 F.2d 931, 939-40 (5th Cr. 1979) (en banc),

cert. denied, 445 U S. 904, 100 S. C. 1080, 63 L.Ed. 2d 320

(1980) .
A. DI STRI CT COURTS FAI LURE TO | NFORM HEKI MAI N PERSONALLY OF

THE MAXI MUM PENALTY FOR THE OFFENSE

Heki main first contends that the court failed to advise him
personally of the statutory maxi mum penalty for a violation of 18
US C 8§ 1708. At the plea hearing, the Assistant United States
Attorney (AUSA) read the indictnent and undertook to state the
penalties. The AUSA stated that a violation of 18 U S. C. § 1708
was puni shable by a termof inprisonnment not to exceed five years,
to be followed by a term of supervised release of no nore than
three years; and that, if the term of supervised release is
vi ol at ed, the defendant can be inprisoned "for the remai nder of the
term" Hekinmain's attorney indicated in response to the court's
questioning that he had di scussed the nmaxi num penalties involved
with his client and that the governnent had correctly described t he
penalties. The court asked Hekimain if he understood the nmaxi mum
penal ti es invol ved and Heki mai n responded affirmatively. Hekimin
did not have any questions about the penalties.

Rule 11 (c) (1) states that the court nust address the

def endant personally in open court and i nformthe defendant of and

determ ne that the defendant understands the maxi mnum possible
penalty, including the effect of any supervised release term In

United States v. dark, 574 F.2d 1357 (5th Gr. 1978), and United




States v. Crook, 526 F.2d 708 (5th Cr. 1976), both cited by

Heki mai n, the Court reversed where the prosecutor, not the judge,
descri bed t he maxi mnum possi bl e penalties. However, in | ater cases,
this Court has not applied Rule 11's requirenent that the court

personal | y address the defendant so rigidly. E.g., United States

v. Dayton, 604 F.2d 931 at 938 (judge need not be "sole orator or

| ector,” but nmust only involve hinself personally in the inquiry);

United States v. Sanchez, 650 F.2d 745, 748 (5th Gr. 1981)

(prosecutor's readi ng of indictnent and the opportunity | ater given
by the district court for the defendant to ask questions
sufficient); Bernal, 861 F.2d 434 at 437.

Heki main argues that the latter cases involved the district
court's failure to inform the defendant of the nature of the
charges, not its failure to informof the maxi num penalties. The
di stinction, however, is not persuasive.

W see no reason why the reasoning of the above cited cases
should not apply to Rule 11's requirenent that a defendant be
i nformed of the maxi mum penalties for an offense as well. Dayton
604 F.2d at 938. In the instant case, while it was the AUSA who
announced in court the maxi num sentence whi ch Heki main faced upon
his conviction for a violation of 18 U S.C. § 1708, as well as the
maxi mumtermof supervised rel ease, the maxi mumanount of fine, the
anount of the mandatory assessnent, and that Hekimain could be
ordered to pay full restitution, the court then asked counsel for
Heki mai n whet her he had di scussed the maxi mum penalties with his

client. After receiving an affirmative answer, the court asked



Heki mai n whether he understood the maxi num penalties involved
Heki main replied that he did. Moreover, the court specifically
asked Hekimain if he had any questions about the charges or the
penal ties. We hold therefore that the prosecutor's statenents,
along with the court's follow up questions, adequately satisfied
the requirenents of Rule 11(c) that the trial court advise Hekinmain
of the maxi mum penalty. Dayton, 604 F.2d at 938.

B. DISTRICT COURT' S FAI LURE TO PROVI DE AN EXPLANATI ON OF THE

EFFECT OF SUPERVI SORY RELEASE

Heki mai n next argues that Rule 11 was violated by the district
court's failure to provide an explanation of the effect of a term
of supervisory release, i.e., the prosecutor incorrectly stated the
effects of supervised release in the event that Hekimin should
violate a condition of supervised release. The prosecutor stated
t o Heki mai n during the plea colloquy that his inprisonnent woul d be
followed by a term of supervised release and that if the term of

supervi sed rel ease was viol ated, Hekinmain could be inprisoned for

the remai nder of the term W agree that the underlined portion of

this statenent was not correct. Heki main could potentially be
i nprisoned again for a two year term wthout credit for any tine
al ready served under supervised release. 18 U S.C. 8§ 3583(e).
There do not appear to be any reported cases in this Crcuit
i nvol ving an incorrect explanation of the effect of violation of
supervi sed release and such error's effect on the validity of a
guilty plea. This Court has addressed the total |ack of

expl anation of the possibility and effects of supervised rel ease in



United States v. Bachynsky, 934 F.2d 1349 (5th Cr.) (en_banc),

cert. denied, u. S 112 S. . 402, 116 L. Ed. 2d 351

(1991). The district court in that case advised the defendant of
the statutory maxi num penalty but did not advise him that the
sentence would include a period of supervised release or explain
its effects. [d. at 1353. However, Bachynsky was sentenced to
121 nont hs i nprisonnment and t hree years supervi sed rel ease; and t he
maxi mum penalty fixed by statute was 25 years inprisonnent. Even
in a "worst case" scenario, the total period of tinme which would
el apse from Bachynsky's first day in prison to his | ast woul d have
been 18 years and one nonth.?

This Court went on to hold in Bachynsky that because the court
had i nforned t he def endant of the statutory maxi numand because t he
aggregate maximum period of incarceration, under the actual
sentence of inprisonnment and supervi sed rel ease, cannot exceed the

statutory maxi num the failure of the court to nention supervised

Even under that "worst case" hypothesis, the total period of el apsed
time between his first day in prison and his |ast woul d be ei ghteen
years and one nonth--twenty-three nonths short of the twenty years
maxi mum for Part A of Count 1 alone , and six years and el even

nont hs short of the twenty-five years' consecutive statutory

maxi mum -twenty years for Part A of Count 1 plus five years for
Count 87. That is so because, despite the theoretically possible
extension of his supervised release termfromthree to five years
pursuant to 18 U. S.C. § 3583(d)(2), in actuality Dr. Bachynsky coul d
only be returned to prison for three years follow ng revocation of
supervi sed rel ease rather than five years, because at the tinme of
his sentencing, RICOwas a Cass B felony under 18 U. S.C. § 3559,
and three years is the maxi mum period of incarceration for which a
Class B felon nay be returned to prison if his supervised rel ease
shoul d ever be revoked. See 18 U. S.C § 3583(e)(3). For Count 87, a
Class C felony, thereis alimt of tw years' additiona

i ncarceration follow ng revocation of supervised release. But
prison terns follow ng revocation of supervised rel ease are served
concurrently, so three years is the maxi mumrevocation termto which
Dr. Bachynsky is exposed

Bachynsky at 1353



release, in the absence of other om ssions in the plea colloquy,
was only a partial failure to address a core concern. Therefore,
the harm ess error standard of reviewwas applicable. 1d. at 1359-
60.

In United States v. Garcia-Garcia, 939 F.2d 230, 231-33 (5th

Cr. 1991), and in United States v. Bounds, 943 F.2d 541, 545-46

(5th Gr. 1991), this Court applied Bachynsky's analysis and
reversed the convictions where the district court did not nention
the possibility or effect of a termof supervised rel ease and the

possi bl e period of incarceration of the actual sentence exceeded

the statutory nmaxi mum of which the defendant was advi sed.

A recent case adds another facet to this issue. In United

States v. Arlen, 947 F.2d 139, 146-47 (5th Cr. 1991), cert.

deni ed, u. S , 112 S. C. 1480, 117 L. Ed. 2d 623 (1992),

the district court explained that any sentence of inprisonnent
woul d be foll owed by three years of supervised rel ease, but did not
advi se the defendant that he woul d face additional inprisonnment if
he violated the terns of supervised rel ease. The defendant clai ned
that his guilty plea was invalid because the district court failed
to advise himfully of the effects of supervised release. This
Court, without citing Bachynsky or its analysis, noted that the
district court had not totally failed to address the subject of
supervi sed rel ease and thus defendant had to denonstrate that he
was prejudiced, i.e., that the district court's failure to explain

the effect of supervised rel ease caused himto plead gquilty when he

woul d not have ot herw se done so.




On its face, Arlen appears to elimnate the condition to the
rul e adopted in Bachynsky, i.e. application of the harm ess error

standard i s based on assum ng the aggregate nmaxi num peri od
of incarceration under the actual sentence of inprisonnent and
supervi sed rel ease cannot exceed the statutory maxi numexplainedto
t he defendant." The Arlen court did not analyze whether the
aggregate tine in prison which Arlen could serve, in the event
supervi sed rel ease was revoked, would be |less than the statutory
maxi num However, Arlen is consistent with Bachynsky in fact,
because Arlen's maxi mum potential period of incarceration was | ess
than the statutory maxi munt and, therefore, we read Arlen as being
consistent wwth the Bachnysky condition.

The Bachynsky condition is not nmet in Hekinmain' s case.

As in Arlen, the court in Hekimain (through the AUSA)
mentioned at the plea hearing that Hekimain would be subject to a
three year termof supervised rel ease. However, in Hekinmain, the
AUSA went on to explain the effects of revocati on of the supervised
rel ease. The expl anation, unfortunately, was incorrect.

W will not attenpt to anal yze what the inaccurate statenent
by the AUSA may have neant to Hekinmain. Rather, we hold that in

this case the incorrect statenent by the AUSA as to the effect of

2 At the plea hearing Arlen was advised as to the statutory maxi mum

and that there was a period of supervised release but nothing as to the effect of
supervised rel ease. Arlen was sentenced to twelve nonths of inprisonment and
three years of supervised rel ease on both counts to run consecutively. The

maxi mum aggregate period of incarceration which Arlen faced under his sentence
was three years, i.e. twelve nonths under 18 U.S.C. § 371; 21 U.S.C. 88§ 331(a)
and 333(b), and two years upon revocation of supervised release under 18 U S.C. §
3583(e)(3). The aggregate period of tine that Arlen could have spent in prison
three years, was less than the five years statutory maxi num
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supervi sed rel ease was the sane as if he had failed to nention it
at all.

At the plea hearing, Hekimain was clearly advised as to the
five years of inprisonnment under the statutory maxi num but because
of the incorrect statenent of the AUSA he was not correctly advised
as to the tinme of inprisonnent which m ght occur upon revocation of
supervi sed rel ease. Heki min was sentenced to five years of
i nprisonment and three years' of supervised rel ease. The nmaxi mum
aggregate period of incarceration which Hekimin faces under this
sentence is seven years, i.e. five years under the statutory
maxi mum of 18 U.S.C. § 1708 and two years upon revocation of
supervi sed rel ease under 18 U. S.C. § 3583(e)(3). Thus, Hekimain's
maxi mum aggregate incarceration tinme exceeds both the statutory
maxi mum and the amount of incarceration tinme of which he was
correctly advised at the plea hearing. Li kewi se, under the
Bachynsky "worse case" assunption that Hekimain would (1) serve
every day of his five year prison term (2) have his supervised
rel ease revoked and be returned to prison on the |ast day of his
supervi sed rel ease term and (3) serve every day of his additional
two year prison tine after revocation of supervised rel ease, the
total period of elapsed tine between the first day in prison and
his | ast would be 10 years. Bachynsky, 934 F.2d at 1353. As each
of these exceeds the five year maxi numstatutory sentence of which
he was correctly advi sed, Hekimain was prejudiced by the district
court's failure to properly describe the effect of supervised

r el ease. Garci a-Grcia 939 F. 2d at 232, Bounds, 943 F.2d 541.
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C. DISTRICT COURTS FAILURE TO | NFORM HEKI MAIN THAT I T COULD

UPWARDLY DEPART.

Heki main also contends that his guilty plea should be set
asi de because the district court failed toinformhimthat it could
upwardly depart fromthe sentencing guidelines.

Rule 11(c)(1l) requires the district court to inform the
defendant that it is required to consider any applicabl e sentencing
guidelines but that it nmay depart fromthose guidelines under sone
ci rcunst ances.

The transcript of the plea colloquy clearly reflects that
Hekimain was infornmed that his sentence would be conputed with
reference to a Quidelines "range", and that the district court
woul d select the applicable "range." There was, however, no
mention by the court or, for that matter, any other participant, of
the district court's power to effect an upward departure fromthe
appl i cabl e Gui delines' range. W note al so that paragraph 4 of the
pl ea agreenent, which is the only paragraph of the plea agreenent
dealing with sentencing,® does not nention the power of the court
to depart fromthe guidelines; and by its |anguage clearly infers
that the parties were thinking of a sentence within the range fixed
by the guidelines.

Heki main clainms that he had no idea that the district court

coul d, under certain circunstances, ignore the GCuidelines and

It is understood that the sentence to be inposed upon the defendant
is within the sole discretion of the sentencing Judge, subject to
t he provisions of the Sentencing Reform Act and the sentencing

gui del i nes pronul gat ed t hereunder

Par agraph 4 of Plea Agreenent Vol 1
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sentence himto a term of inprisonnent that was four tinmes the
magni t ude of t he maxi num Gui del i nes sentence. Absent prior notice,
Heki main clains he had no reason to expect that his guilty plea
could result in a sentence of the severity inposed by the district
court.

The governnent counters that the plea colloquy satisfied Rule
11 and that the district court need not use any "magic words"
concerning upward departure. A fair reading of the colloquy, it
argues, is that, although defense counsel had advi sed Heki mai n of
his projection of the m ninmum and maxi mum gui del i nes ranges, the

judge made it clear that he would nmake the final determ nation of

the applicable sentencing quidelines range and what sentence

Heki mai n woul d receive. The governnent argues alternatively that
any error is harnm ess because Heki main was advi sed of the nmaxi mum
statutory sentence, which he received. The court did not
specifically tell Hekimain that the court could "depart" fromthe
gui delines range, it argues, but the court did specifically inform
Hekimain that a guideline range would be calculated by the
probation departnent. Furthernore, it clains, the court inforned

Heki main that the calcul ation could be higher than he thought it

woul d be, that the court woul d nmake the final determ nation of what
the guideline range would be, and the court would determ ne what
sentence he would receive. The governnent argues that this
| anguage satisfies Rule 11(c)(1).

No Fifth Crcuit case has previously addressed whether the

col l oquy regarding guidelines in this case conplies with Rule 11
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and if not, what effect this has on the validity of Hekimin's
guilty plea. I n Bachynsky, this Court noted that supervised
release was the only error alleged by the defendant and |l eft open
the question of the effect other omssions in the plea colloquy

woul d have on its analysis. See Bachynsky, 934 F.2d at 1360.

Rule 11 clearly requires that the district court informthe
defendant that the court is "obligated to consider any applicable

sentencing Quidelines but nmay depart from the Guidelines under

specified circunstances" (enphasis added) as one conponent of the

"maxi mum penalty elenent"” of a "core interest" protected by the
col l oquy mandated by Rule 11. In Bachynsky, 934 F.2d 1349 at 1356
this court recognized that the defendant nust wunderstand the
consequences of his guilty plea as the "core interest" protected
by, inter alia, the mandatory explanation of the district court's
power to effect an upward departure.

Fromour review of the transcript of the plea hearing, it is
clear that the district court did not advise Hekimain that the
district court could, under certain circunstances, sentence himto

a termof inprisonnent that exceeded t he maxi nrum Gui del i nes range. *

“The Court: Have you discussed with your client guideline sentencing?
M. MIls: W have, sir.

The Court: And you've made a cal cul ation.

M. MIls: W have basically a | ow range and a high range, Your Honor.

The Court: Okay. Could you just give nme those so | can use those as an
exanpl e.

M. MIls: The |lowrange we cal cul ated woul d be zero to six nonths, Your
Honor .

The Court: And the high range?

M. MIls: The high range would be fifteen to twenty-one nonths.

a:jml: 91-1832: opn:
4/ 27/ 4/ 4: 18pm
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W hold that such failure is another partial failure to
address the <core concern of making sure that a defendant

under st ands the consequences of his plea. By itself, this failure

The Court: Okay. M. MIls -- I"'msorry. M. MIIls, has your client
under st ood what you' ve told hi mabout the guideline ranges that you' ve just given
me?

M. MIls: Yes, sir, | believe he has.

The Court: And does he understand that you have no way of know ng whet her
that will be the guideline range cal cul ated by the Probati on Departnment and
accepted by ne?

M. MIls: Yes, sir

The Court: Now, do you generally understand what your |awers have told
about gui del i ne sentenci ng?

The Def endant Hekinmain: Yes, sir, | do.

The Court: You heard M. MIls tell nme that one calculation that he's nade
on your behalf would show zero to six nonths and a hi gher one would show fifteen
to twenty-one nonths?

The Def endant Heki main: Yes, sir

The Court: Do you understand again there's no way for himto know or ne to
know right now that either one of the calculations is correct?

The Def endant Heki main: Yes, sir

The Court: You do understand that our Probation Departnent will do a
cal culation for nme?

The Defendant Hekimain: Yes, sir

The Court: Do you understand that if that calculation turns out to be
hi gher than you may think, or M. MIls may think, you would not have a right to
wi t hdraw your plea of guilty?

The Defendant Hekimain: Correct, sir

The Court: You do understand that if your attorneys thought the
cal cul ation was wong they could nmake objections to ne and say it's wong?

The Def endant Heki nain: Yes, Your Honor

The Court: Okay. You understand | amthe one who would rule on any
obj ections as to whether the cal culation of the guideline was correct or not?

The Defendant Hekimain: Yes, sir

The Court: So you understand that | amthe one who woul d nake the fina
determ nati on of what your guideline ranges will be and what sentence you will
receive?

The Defendant Hekimain: Yes, sir
TR Vol 2 - p. 9, line 11 to p. 11, line 13

a:jml: 91-1832: opn:
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m ght not necessitate vacation of the sentence; but when it occurs,
as in this case, wth another partial failure in the sane core
concern, and the Bachynsky condition for application of harmnl ess
error analysis is not net, we have no hesitancy in holding that
such error is not harm ess and affects the Defendant's substanti al
rights.

Heki mai n's pl ea was thus not voluntary, and the strictures of
t he due process clause as to this point were not satisfied. United

States v. Pearson, 910 F.2d 221 (5th Cr. 1990) cert denied

u. S , 111 S, C&. 977, 112 L. Ed. 2d 1062 (1991).
V. CONCLUSI ON

For the foregoing reasons we hold (1) that the district court
did not err in connection with Rule 11(c)(1)'s requirenent that it

inform the defendant personally of the maxi num penalty; but (2)

that the partial failures to conply with the requirenents of
Federal Rule of Crimnal Procedure 11 (c)(1) were not harmless in
this case; and accordingly, we REVERSE the conviction, VACATE the
sentence, and REMAND their case to the district court to permt

def endant to pl ead anew.

a:jml: 91-1832: opn:
4/ 27/ 4/ 4: 18pm
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