IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 91-1577

BILLY H TONEY,
Pl ai ntiff-Appellant,
vVer sus

KAWASAKI HEAVY | NDUSTRI ES, LTD.,
ETC., ET AL.,

Def endant - Appel | ee.

Appeal fromthe United States District Court for the
Southern District of M ssissippi

(Cct ober 7, 1992)
Before JOLLY and DUHE, Circuit Judges, and PARKER, District Judge."
E. GRADY JOLLY, G rcuit Judge:

Billy H Toney was riding a Kawasaki notorcycle when he was
struck by an autonobile that crushed his | eg, which | ater had to be
anput at ed. He sued Kawasaki wunder various theories of strict
liability and negligence, primarily asserting that the notorcycle
was defective because it | acked | eg guards. W hold that under the
applicable M ssissippi |aw, the consuner expectations test applies
in product liability cases, and because the alleged defect and

danger were open and obvious to the ordinary consuner, the

“Chi ef Judge of the Eastern District of Texas, sitting by
desi gnation



nmotorcycl e was not "unreasonably dangerous.” Simlarly, because
t he danger was open and obvious to a casual observer, Toney is
barred fromrecovery on his negligence claim The district court's
di sm ssal of Toney's conplaint is, consequently, affirned.
I

On August 16, 1985, Toney purchased a used Kawasaki 750
nmotorcycle from an individual. The notorcycle was designed and
manuf act ured by Kawasaki Heavy Industries, Ltd. (KH'), a Japanese
corporation; Kawasaki Mtor Corporation is a Del aware corporation
that distributes KH products in the United States (we refer to
both sinply as "Kawasaki"). On the very next day, August 17, 1985,
Toney was struck from the side by a truck while riding his
nmot orcycl e on an open highway. He suffered severe injuries in the
collision that |ater necessitated the anputation of his left |eg.

I

On April 11, 1989, Toney filed suit in the Crcuit Court of
Smth County, Mssissippi. Kawasaki renoved the case to federa
district court invoking diversity jurisdiction. Toney asserted
negligence, strict liability, and breach of warranty cl ai ns agai nst
the appell ees. Specifically, he alleged that the Kawasaki
motorcycle was not equipped with leg protection devices as
reasonable care would require, that the product was unreasonably
dangerous, and that the appellees failed to adequately warn users
of the notorcycle about the potential danger. Kawasaki noved for

summary judgnent asserting that the risks associated with the use



of a notorcycle not equi pped with | eg protection features were open
and obvious, and that the plaintiff's clains were barred as a
matter of |aw.

The district court held that there was no genui ne issue of
material fact and granted Kawasaki summary judgnent as a matter of
I aw. The court first considered whether the defendants were
strictly liable for a design defect in the notorcycle or for the
failure to warn users of the notorcycle about potential dangers
associated with the use of the product. The court found no nerit
inthe plaintiff's strict liability clainms, because the risks to a
rider's legs were patently obvious to any ordi nary consuner. The
court further held that appellant's negligence and breach of
warranty clains were simlarly barred by the "open and obvi ous”
defense. This appeal foll owed.

1]

Inreviewwng the trial court's grant of sunmary judgnent, this
court applies the sane standard as the trial court, viewng the
facts in the light nost favorable to the nonnoving party. Federal

Deposit Ins. Corp. v. Hamlton, 939 F.2d 1225, 1228 (5th CGr.

1991). We decide questions of |aw de novo. VWl ker v. Sears,

Roebuck & Co., 853 F.2d 355, 358 (5th Gr. 1988). Summary judgnment

is proper if the pleadings, depositions, adm ssions, and other
summary judgnent evidence denonstrate that there is no genuine
issue of material fact and that the noving party is entitled to

judgnent as a matter of law. Fed. R Cv. P. 56; Celotex Corp. V.




Catrett, 477 U. S. 317, 322, 106 S.Ct. 2548, 2552 (1986); Brown v.
Sout hwestern Bell Tel. Co., 901 F.2d 1250, 1255 (5th G r. 1990).

|V
In order to recover under a theory based on M ssissippi
product strict liability law, the injured plaintiff nust show that
t he product was "in a defective condition unreasonably dangerous."

Melton v. Deere & Co., 887 F.2d 1241, 1243 (5th Cr. 1989) (quoting

Restatenment (Second) of Torts, 8§ 402A (1965) as cited in State

Stove Mg. Co. v. Hodges, 189 So.2d 113, 118 (M ss. 1966)); Gay V.
Mani towoc Co., 771 F.2d 866, 868-69 (5th Cr. 1985). M ssissipp

has adopt ed t he obj ecti ve "consuner expectations" test to determ ne
whether a product 1is unreasonably dangerous and therefore

def ecti ve. Melton, 887 F.2d at 1243; Toliver v. General WMotors

Corp., 482 So.2d 213, 218 (M ss. 1985). Thus, the plaintiff nust
establish that the product was "dangerous to an extent beyond that
whi ch woul d be contenpl ated by the ordi nary consuner who purchases

it, with the ordinary know edge commmn to the community as to its

characteristics." Restatement (Second) of Torts 8 402A, Comment i

(1965) (enphasis ours). Furthernore, in a product liability
action, "a product that has an open and obvi ous danger is not nore
dangerous than contenplated by the consuner, and hence cannot,
under the consuner expectations test applied in Mssissippi, be
unreasonabl y dangerous."” Melton, 887 F.2d at 1243.

In Gay, we exam ned the genesis and devel opnent of product

liability lawin M ssissippi and concl uded that "the patent danger



bar adopted by the Restatenent was incorporated into M ssissippi's
doctrine of strict liability." Gay, 771 F.2d at 868-70. W then
concluded that Gray could not maintain his strict liability action
because the defect he conplained of was open and obvi ous and no
"reasonable jury [could] have concluded that the [product] was
dangerous to a degree not anticipated by the ordi nary consuner of
that product." 1d. at 871. Thus it is clear that M ssissippi |aw
dictates that a manufacturer cannot be held liable for injuries
caused by dangers arising fromeither a defective design or a sound
but unavoi dably dangerous design so long as the hazard i s open and
obvious "to a casual observer." Qur court follows this rule. 1d.
at 870; Melton, 887 F.2d at 1243.

The case of Toliver v. CGCeneral Mtors Corporation illustrates

the application of these principles by the Mssissippi court. In
Toliver, the Mssissippi Suprene Court observed that "[i]n the
context of fuel tank design, obviously the plaintiff contenplated
that the autonobile which he purchased had a fuel tank affixed to
it, which could beconme dangerous under sonme circunstances."”
Toliver, 482 So.2d at 218. The M ssissippi court then pointed out
that the fact the fuel tank was dangerous was not a sufficient
basis for Toliver to recover. Mre was required: Toliver had to

show t hat the placenent of the tank was "defective: . . . belowthe

standard of autonotive design contenplated by the user, and, thus,
unr easonabl y dangerous."” |d. In other words, the danger

fromthe fuel tank of an autonobil e was open and obvi ous; however,



t he danger presented by the design and placenent of the fuel tank
was not. Consequently, if the design and/or placenent were
defective and unreasonably dangerous, Toliver would have been
entitled to recover, notw thstandi ng the obvi ous danger generally
presented by the gas tank of an autonobil e.?

Simlarly, under M ssissippi negligence law it has al so been
long established that if the hazard of an allegedly defective
design is "apparent and obvious to a casual observer," then the
injured plaintiff may not recover on a negligence theory. Harrist

V. Spencer-Harris Tool Co., 244 Mss. 84, 140 So.2d 558, 561

(1962). In Harrist, the Mssissippi Suprene Court held that
Harrist could not recover for injuries received because of an
all egedly defective design because "[i]f we assune there were

defects, we think they were apparent and obvious to a casual

observer." Harrist, 140 So.2d at 561 (enphasis ours). The court

then el aborated: "No duty rests upon a manufacturer or seller to

warn a purchaser of a dangerous design which is obvious. |If this

were not true, a manufacturer could not design and sell a pocket

knife, axe, planer or gun." ld. at 562 (enphasis ours). W

2ln the event the product was shown to be unreasonably
dangerous, Toliver's recovery could neverthel ess have been barred
if the jury found that he had assuned the risk, a defense that
woul d be based on his subjective knowl edge, Al exander V.
Conveyors & Dunpers, Inc., 731 F.2d 1221, 1223-24 (5th Cr
1984), or reduced if he was conparatively negligent, Braswell v.
Econony Supply Co., 281 So.2d 669, 676 (Mss. 1973). |If the two
def enses overl ap, conparative negligence applies. Braswell, 281
So.2d at 677.




explained in Gay that "a manufacturer's liability for product
defects under M ssissippi's doctrines of negligence and inplied
warranty may not, as a matter of |aw, be prem sed on the existence
of an obvi ous hazard in a product which functions properly for its
i ntended purpose." Gay, 771 F.2d at 868.

As to breach of warranty clains, the M ssissippi Suprene Court
held in Harrist:

According to the majority view, a general warranty does

not extend to open and visible defects in the quality or

condi tion of goods sold, although they are inconsistent

wth the warranty.

.o It has been stated that neither a general nor an

inplied warranty covers external and visible defects

which are plain and obvious to the purchaser upon nere

i nspection with the eye.
Harrist, 140 So.2d at 561 (quoting 41 Am Jur. Sales § 377 (1957)).
The plaintiffs cite no authority to the contrary.

Thus, in Mssissippi, an injured plaintiff is barred from
recovering for injuries resulting froma product's open and obvi ous

dangers, e.g., one attributable to an autonobile gas tank; if,

however, the particular hazard is not open and obvious, e.g., one

attributable to the design and placenent of the gas tank, the



plaintiff is not barred fromrecovery.® Wth these standards in
mnd, we turn to exam ne Toney's cl ai ns.

\Y

A

Toney first urges us to apply the holding of Toliver v.

Ceneral Mdtors Corp., 482 So.2d 213 (Mss. 1985), to the case sub

| udi ce. The M ssissippi Supreme Court held in Toliver that it

woul d inpose strict liability in tort, in accordance with Section

402A, Restatenent (Second) of Torts (1965), wupon autonobile
manuf acturers who design vehicles in such a way that they are

unr easonabl y dangerous, allow ng recovery for "second i npact"” type

3As in many areas of the law, there is no bright line rule
del i neating products that present an open and obvi ous danger and
t hose which are unreasonably dangerous. It is clear, however,
t hat whet her a product presents an open and obvi ous danger
barring recovery is, in the first instance, a question of |aw for
the court. See, e.qg., Melton v. Deere & Co., 887 F.2d 1241, 1244
(5th Gr. 1989) (court decided that danger presented by product
was open and obvious and barred plaintiff fromrecovery); Harri st
V. Spencer-Harris Tool Co., 244 Mss. 84, 140 So.2d 558, 561
(1962). If, as a matter of |law, the danger is open and obvi ous,
it follows that the product is not "unreasonably dangerous" under
M ssi ssippi's consunmer expectations standard. Melton, 887 F.2d
at 1243. Conversely, if the danger is not open and obvious as a
matter of |aw, whether the product is "unreasonably dangerous" is
for the jury. E.g., Dunson v. S.A Allen, Inc., 355 So.2d 77, 79
(Mss. 1978). In the event these issues are submtted to the
jury, there is sone authority in our GCrcuit that indicates that
the jury may consider the extent of the product's open and
obvi ous danger as a factor in deciding whether the product was
"unreasonably dangerous." Lloyd v. John Deere Co., 922 F.2d
1192, 1195 (5th Gr. 1991); Ward v. Hobart Mg. Co., 450 F.2d
1176, 1187 (5th Gr. 1971).




injuries. 1d. at 215.% Gven the Mssissippi court's application
of Section 402A in Toliver, it is our Erie guess that it would
apply the sane test to an all eged notorcycl e design defect: is the
desi gn of the notorcycle defective--did it fall bel owthe standard
of notorcycle design contenplated by the ordinary consuner and,
t hus, becone unreasonably dangerous to hinf? Toliver, 482 So.2d at
218. In this case, however, the application of the test set out in
Toliver is of little help to Toney.

As we have earlier noted, in Toliver the fuel tank's pl acenent
and desi gn were not apparent to the owner, to a casual observer or
to the ordinary consuner, all of whom had to rely on the
manuf acturer's judgnent. The contrary is true of the Kawasaki
nmotorcycle involved in this case. The ordinary consuner could see
that this notorcycle had no | eg protection and, thus, could fully

appreciate the notorcycle's design and its open and obvious

dangers. Therefore, the notorcycle was not in a "defective
condition . . . “a condition not contenplated by the ultimte
consuner, which will be unreasonably dangerous to him"'" Toliver,

482 So.2d at 218 (quoting Restatenent (Second) of Torts, 8§ 402A,

cnt. Q). Under M ssissippi law, he was, therefore, barred from

“A defect in design or manufacture that does not ninimze
injury is viewed as making the autonobile "unreasonably
dangerous," and thus as a cause of the injury, and, therefore,
justifies inposition of liability on the manufacturer. See,
e.g., Toliver at 214-15.




recovery on both his negligence and his product liability clains.
Melton, 887 F.2d at 1243-44; Harrist, 140 So.2d at 561
Cting Dunson v. S.A Alen, Inc., 355 So.2d 77 (M ss. 1978),

Toney argues that a jury question exists concerning the design
standard, even if any danger is open and obvious, when the
manuf acturer is aware of a nethod of alleviating a danger presented
by a product, but does not incorporate it into the design. I n
Dunson, the product was a tree shear (nmade by Allen to be installed
on other manufacturers' tractors) designed to cut trees and hold
themwhile the tractor transported the cut tree to the point where
it was to be stacked for further handling. The shear had
mal functi oned, on occasion, allowng the cut tree to fall out of
its grasp. One brand of tractor was nmade with a shield which
protected the operator. The brand of tractor involved in Dunson's
suit, a Case, did not have a shield, and Allen knew this. As the
M ssi ssi ppi Suprene Court stated,

[the] case involve[d] the question of whether the

manuf acturer of a product can be held strictly liable in

tort when such product is intended to be used only in

conjunction with a second product and when so conbi ned,

the conbination of the two i s unreasonably dangerous and

could only be renedi ed by changes or adjustnents to the

second product.
ld. The court held that "the allegations . . . and the evidence
are sufficient to create a jury issue as to whether the product was

defective or unreasonably dangerous when it was attached to the

Case Unil oader." 1d. at 79.

-10-



A cl ose readi ng of Dunson reveals there was a danger known to
Al l en, the manufacturer: the shear would sonetines, wthout any
act of the operator, suddenly release a cut tree; Allen knew the
falling tree could possibly strike the operator; one tractor
manuf acturer installed a shield to protect the operator but Allen
knew Case did not. The danger presented by the defective shear was
not "apparent and obvious" to the operator; consequently, the

desi gn was unreasonably dangerous because the operator had no

expectation that the shear woul d rel ease the cut tree and allow it
to fall on him If the "ultimte consumer"” had considered the
possibility, he would have expected the manufacturer to design the
shear so that the operator would be shi el ded.

In this case, there is no dispute that the notorcycle
functioned properly as a notorcycle; nor is there any dispute that
both the lack of leg protection and the hazard it presented were

"apparent and obvi ous to a casual observer," and were al so open and
obvious to the "ordinary consuner . . . with the ordinary know edge
comon to the community as to its characteristics.”" Mlton, 887
F.2d at 1243-44; Harrist, 140 So.2d at 561. |In short, an ordinary
consuner would fully appreciate the danger that, if an autonobile
struck the side of the notorcycle, the rider's leg would be
rui nously crushed. The danger of the product thus reveal ed and

appreciated, it was not an unreasonably dangerous product for a

manuf acturer to market, nor may Toney conplain that the design was

-11-



negligent. Recovery is barred under M ssissippi law. Mlton, 887
F.2d at 1246; Gay, 771 F.2d at 868, 870.
B

Toney next asserts that the district court erredinfailingto
consider his subjective state of mnd in determ ning whether the
danger presented by the design of his notorcycle was patent or
|atent. Toney's affidavit and deposition testinony were included
in the evidence considered by the trial court. He testified that
he did not appreciate the danger involved in riding a notorcycle
w thout any leg protection features. He now contends that the
court should have considered his subjective state of mnd, rather
t han enpl oyi ng the objective consuner expectations test. He nakes
simlar argunents equating the "open and obvi ous"” defense with the
def ense of assunption of risk, nmeasured by a subjective standard
under M ssissippi law, Al exander, 731 F.2d at 1223, and wth
conparative negligence. He also argues that the "open and obvi ous"
defense should be tested against the plaintiff's subjective
know edge of available alternative designs, and the plaintiff's
subj ective belief that he is using the product in a safe way even
though it presents a clear hazard. He al so asserts these argunents
Wth respect to his negligence and inplied warranty cl ai ns.

Notw t hst andi ng Toney's argunents, the indisputable fact
remai ns that the M ssissippi Suprene Court has adopted an obj ective
test of "consuner expectations" for clains under Section 402A

Melton, 887 F.2d at 1243; Gay, 771 F.2d at 870. The test is the

-12-



obj ecti ve neasure of the expectations of the generic "consuner" who

has "ordinary know edge common to the comunity." Gay, 771 F.2d

at 870 (citing Ford Mdtor Co. v. Matthews, 291 So.2d 169 (M ss.

1974)) (enphasis ours). For negligent design and warranty cl ai ns,
a simlar objective test is used: was the defect or danger
"apparent and obvious to a casual observer [?]" Guay, 771 F.2d at
868 (citing Harrist, 140 So.2d at 561).

To be sure, Toney's personal know edge and expectations have
little relevance to the issues presented in this litigation. The
question in product strict liability cases is not whether the
product is unreasonably dangerous to a given individual, nor is it
whet her a particular individual has bargained for a particul ar
danger. Modern products are sold by the mllions in markets
conprising a cross section of the popul ation and therefore are used
by people with varying l|evels of education, experience, and
ordi nary common sense. The question is whether the manufacturer

has rel eased to the general public a product that is "unreasonably

dangerous." Restatenent (Second) of Torts, 8§ 402A (1965). The
focus in product liability cases is on the product, not the
i ndi vi dual purchaser. M ssi ssi ppi neasures that product by an

obj ective standard, fromthe perspective of the "ordi nary consuner
who purchased it, with the ordinary know edge common to the
comunity as to its characteristics."” Melton, 887 F.2d at 1243;
Gay, 771 F.2d at 870. W therefore nust reject Toney's argunents

that we should use a subjective standard, as well as the idea

- 13-



inplied in his argunents that the "open and obvious" defense, a
defense that is based on objective standards, should be confl ated
wth the assunption of risk defense and neasured by a subjective
st andar d.
W
We sumup as follows:
1. 1In Section 402A product liability actions in M ssissippi,

the plaintiff cannot recover unless he shows that the product was

"unr easonabl y dangerous"--"dangerous to an extent not contenpl ated
by the ordinary consunmer . . . with the ordinary know edge conmon
to the community of its characteristics.” Melton, 887 F.2d at

1243; Gay, 771 F.2d at 870.

2. In product liability actions in Mssissippi that are
grounded in negligence or inplied warranty, the plaintiff cannot
recover if the danger presented by the defect in the product was
"apparent and obvi ous to a casual observer." Harrist, 140 So. 2d at
561-62. W stated this rule as: "[A] manufacturer's liability for
product defects under M ssissippi's doctrines of negligence and
inplied warranty may not, as a matter of |aw, be prem sed on the
exi stence of an obvious hazard in a product which functions
properly for its intended purpose.” Gay, 771 F.2d at 868.

3. Both standards are objective standards to which the
subj ective know edge or belief of the individual plaintiff about

the product involved has little rel evance.

-14-



4. Assunption of risk and conparative negligence are separate
and distinct doctrines that take into account, anong ot her things,
the plaintiff's subjective know edge or belief.

5. In this case, the lack of |l eg protection on the Kawasaki
nmot orcycl e was open and obvious to a casual observer, and Toney's
negligence and inplied warranty clainms, as a matter of law, are
therefore barred. Gay, 771 F.2d at 868.

6. Because its lack of leg protection and concom tant danger
wer e open and obvious to the ordi nary consuner, the notorcycle was
not "unreasonably dangerous" and Toney's strict liability claim as
a matter of law, is barred. Melton, 887 F.2d at 1243, 1245-46.

We, therefore, AFFIRM the district court's order of summary
j udgnent .

AFFI RMED

-15-



