IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 91-1547

MERRI LL BENTON,
Pl ai ntiff-Appellant,
V.

UNI TED STATES OF AMERI CA and
THE UNI TED STATES POSTAL SERVI CE

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of M ssissipp

(February 12, 1992)

Before POLI TZ, Chief Judge, and KING and EMLIO M GARZA, CGrcuit
Judges.

PER CURI AM

Merrill Benton appeals the district court's grant of the
Governnent's notion to dismss her conplaint pursuant to Federal
Rule of Cvil Procedure 12(b)(1) and (6). She contends that the
district court erred in concluding that (1) the exclusive renedy
provi sion of the Federal Enployees Conpensation Act barred her
recovery under the Federal Tort Clains Act for personal injuries,
and (2) the exclusive renedy provision of the Federal Tort C ains
Act barred her claimagainst the United States Postal Service.
For the reasons set forth below, we affirmthe district court's

dism ssal of the claim



| .

On Cctober 14, 1987, Benton was an enpl oyee of a federal
magi strate with offices in the U S Postal Service Building in
Bil oxi, Mssissippi. Wile on her way to lunch, she slipped and
fell on a stairway in that building, causing severe injury to her
back. On October 10, 1989, Benton filed an adm nistrative claim
for her injuries under the Federal Enployees Conpensation Act
("FECA"). Her FECA benefits paid her enpl oyee conpensation and
all of her nedical expenses during her disability period.

After exhausting her adm nistrative renedies, Benton filed
the conplaint at issue on June 18, 1990, alleging that the
stairwell that she fell on was negligently nmaintained, and
seeki ng danmages under the Federal Tort Cains Act ("FTCA") for
pain and suffering, future earnings, and general | oss of
enjoynent of |ife. She brought the action against the Postal
Service, as both a co-enpl oyee and owner of the Postal Service
Bui | ding, and against the United States as a substitute defendant
for the Postal Service. |In response, the defendants noved to
di sm ss, arguing that the exclusive renedy provision of the FTCA
barred her claimagainst the Postal Service, and the exclusive
remedy provision of the FECA barred her personal injury claim
against the United States. The district court agreed that the
Postal Service was not a proper party to the suit, and that 28
US C 8 2679(b)(1) precluded her claimagainst the United States

as substitute defendant for an unnaned co-enpl oyee.



Consequently, the district court dism ssed Benton's clains with
prej udi ce.

Benton chall enges this dismssal on three grounds: (1) the
FECA excl usive renedy provision does not bar her claimunder the
FTCA for injuries not conpensabl e under the FECA; (2) the FECA
does not bar her claimagainst the United States because the
Postal Service was not her enployer; and (3) the FECA's
prohi bition against judicial review of the Secretary of Labor's
decisions to award i ndividual benefits, 5 U S. C § 8128(b),
viol ates the Due Process C ause of the Fifth Arendnent. We
address each of these challenges in turn.

1.

We review a dismssal pursuant to Federal Rule of G vil
Procedure 12(b)(6) under the sanme standard used by the district
court: a claimmy not be dism ssed unless it appears certain
that the plaintiff cannot prove any set of facts in support of

her claimwhich would entitle her to relief. Conl ey v. G bson,

355 U. S. 41, 45-46 (1957). W enploy the sane standard in

reviewi ng dismssals for lack of subject matter jurisdiction

under Rule 12(b)(1). Hospital Bldg. Co. v. Rex Hosp. Trustees,
425 U. S. 738, 742 n.1 (1976). So, taking Benton's factual
all egations as true for the purposes of this appeal, we
i ndependently review her clainms to determ ne whether the district
court correctly dismssed it under Rule 12(b) (1) and (6).

First, Benton argues that because she did not receive

conpensati on under the FECA for the injuries clained in the



instant suit, the FECA exclusive renedy provision, 5 U S.C. 8§
8116(c), does not bar her claim This provision states:

The liability of the United States or an
instrunentality thereon . . . with respect to
the injury or death of an enpl oyee is
exclusive and instead of all other liability
of the United States or the instrunentality
to the enployee, his |legal representative,
spouse, dependents, next of kin, and any

ot her person otherwi se entitled to recover
damages fromthe United States or
instrunmental ity because of the disability or
death in a direct judicial proceeding, in a
civil action, or in admralty, or by an

adm nistrative or judicial proceeding under a
wor knmen' s conpensation statute or under a
Federal tort liability statute.

5 U S C 8 8116(c). In Gijalva v. United States, 781 F.2d 472

(5th Gr.), cert. denied, 479 U S. 822 (1986), we held that this

provi sion bars an individual who has received an award of
conpensati on benefits under the FECA fromsuing the United States
for that injury under the FTCA. 1d. at 474. Moreover, we found
that it also barred the claimant's daughter fromrecovering
damages for | oss of her nother's support and services. 1d. at
475. The FECA benefits received by the clai mant were not

i ntended to conpensate the daughter for any personal |oss
resulting fromher nother's injuries.! Nonetheless, we adopted

the reasoning of the Sixth Grcuit in Werth v. United States,

714 F. 2d 648, 650 (6th Gr. 1983), that the proper inquiry is

"whether the claimis '"wth respect to the injury or death of an

' &ijalva received disability conpensation, reinbursenent
of nedi cal expenses, and continuation of her salary during her
disability. See Gijalva v. United States, 781 F.2d 472, 473
(5th Gr.), cert. denied, 479 U S. 822 (1986).
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enpl oyee.'" 781 F.2d at 475; see also Sheehan v. United States,

896 F.2d 1168 (9th Cir. 1990) (reversing dism ssal of an FTCA
cl ai m based on negligent infliction of enotional distress not
conpensat ed under the FECA because it was "divorced from any
claimof physical injury"). W agree with the district court
that the exclusive renmedy provision of the FECA bars Benton's
claimfor pain and suffering, future earnings, and general |oss
of enjoynent of life -- injuries which derived from her physical
injury for which she was al ready conpensated under the FECA
Second, Benton contends that the FECA excl usive renedy

provi sion does not bar her suit against the United States in its
capacity as substitute defendant for the negligence of the Postal
Service, a co-enployee. Benton relies on our holding in Al nman
v. Hanley, 302 F.2d 559 (5th Cr. 1962), to support this
contention. In Allman, we held that absent specific statutory
command, workers' conpensation statutes are not construed to
abrogate the common |aw rights of enployees to bring negligence
suits against their fellow enployees. 1d. at 563. Accordingly,
we allowed the plaintiff's negligence action against a fellow
gover nnent enpl oyee to proceed notw thstandi ng the FECA. As the
district court observed, the Federal Enployees Liability Reform
and Tort Conpensation Act of 1988, codified at 28 U S.C. 8§
2679(b) (1), precludes Benton fromobtaining the sane result.
Thi s provision provides:

The renedy against the United States provided

by sections 1346(b) and 2672 of this title

for injury . . . arising or resulting from

the negligent or wongful act or om ssion of
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any enpl oyee of the Governnent while acting

in the scope of his office or enploynent is

excl usive of any other civil action or

proceedi ng for nonetary damages by reason of

the sanme subject nmatter against the enpl oyee

whose act or om ssion gave rise to the claim
28 U.S.C. 8 2679(b)(1). Because this specific statutory command
prohi bits Benton's claimagainst the United States as substitute
def endant for an unnamed co-enpl oyee,? we agree with the district
court that the claimshould be di sm ssed.

Finally, Benton challenges the constitutionality of the
FECA' s prohibition against judicial review of decisions
concerning the award of paynents under the Act, 5 U S. C 8§
8128(b). She contends that this provision allows the Secretary
of Labor to put an arbitrary cap on the anpbunt of coverage
available to a federal enployee. Moreover, she asserts that
access to the FTCA is essential to ensure that federal enployees
receive full conpensation for their work-related injuries.

It is well settled that "Congress has the power, through a

‘clear command of the statute,' to preclude review of policy

decisions. . . ." Paluca v. Secretary of Labor, 813 F.2d 524,

527 (1st Gr.) (quoting Barlow v. Collins, 397 U S. 159, 167
(1970)), cert. denied, 484 U S. 943 (1987); see also Rodrigues v.

Donovan, 769 F.2d 1344 (9th Gr. 1985) ("The structure of the

FECA and the | anguage of section 8128(b) convince us that

2 See Noga v. United States, 411 F.2d 943 (9th Cr.), cert.
denied, 396 U. S. 841 (1969) (dism ssing FTCA suit in which United
States was technical defendant in place of negligent federal
driver because Federal Drivers Act, 28 U S.C. 8§ 2679 (b)-(e)
(1964), rendered governnent enployee driver inmmune fromsuit).
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Congress's intent was that the courts not be burdened by a fl ood
of small clains challenging the nerits of conpensation deci sions,
and that the Secretary should be left free to nake the
policy choices associated with disability decisions.") (citations
omtted). A statute may prohibit review of adjudications nmade in
conformty with policy decisions, so long as it does not prohibit

review of constitutional questions. See Paluca, 813 F.2d at 526,

527 (confirmng validity of 8 8128(b)'s bar of judicial review
because it refers to statutory, and not constitutional, action)

(citing Johnson v. Robison, 415 U. S. 361, 366 (1974)). Because 8§

8128(b) prohibits review only of conpensations decisions wholly
within the discretion of the Secretary of Labor, we find that
Benton's chal l enge | acks nerit.

Benton al so suggests that the excl usive renedy provision of
t he FECA deprives federal enployees of their equal protection and
due process rights because only federal enployees are barred from
sui ng under the FTCA when they are injured by negligent acts of
t he governnent. However, the FECA bar applies only to those
clains arising out of injuries incurred in the scope of
enpl oynent. The governnent has a legitinmate reason for
mai ntai ning a federal worker's conpensation programin this

manner. In GIll v. United States, 641 F.2d 195 (5th Gr. 1981),

we observed that the FECA programis akin to state workers
conpensation prograns. In G1ll, we recognized that "[t] he heart
of the systemis an inplicit bargain: enployees are granted surer

and nore immediate relief in return for foregoing nore expensive



rewards outside the system" 1d. at 197. Benton's
constitutional challenge provides no convincing reason for us to
question the legitinmacy of the purpose underlying the FECA
program as expressed in GIll. Therefore, we find this claim
W thout nerit.
L1,
For the foregoing reasons, we AFFIRM the district court's

di sm ssal of Benton's claimw th prejudice.



