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Appeal fromthe United States District Court for the
Northern District of Texas

SIIIIIIIIIIIIIIIIIIID L
(Novenber 16, 1993)

Bef ore GARWOCD and DEMOSS, Circuit Judges, and DUPLANTI ER, District
Judge. ”

GARWOOD, Circuit Judge:

Plaintiff-appellant Orer Glbert Pete (Pete) appeals the
dismssal of his 42 US C 8§ 1983 civil rights action against
various defendants arising out of his arrest, prosecution and
incarceration for sexual assault. W affirm

Facts and Proceedi ngs Bel ow
Pete alleged that sonetine in early 1985, Dudley Perry

(Perry), a Mesquite, Texas, police officer, confronted Pete with a
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charge by his daughter, Trellis, that Pete had raped her on July 3,
1982. Pete explained to Perry that he had been in a severe
accident on June 27, 1982, that had physically incapacitated him
for several nonths. Perry confronted Pete again sonetine | ater and
stated that Trellis had changed her story and now recall ed that
Pete had raped her in April or My of 1982. This second tine
proved to be outside the limtations period for crimnal charges.

On May 12, 1985, Pete was arrested and charged with nultiple
fel ony offenses, including sexual assault of his younger daughter,
Samant ha. The day after Pete's arrest, Perry showed Pete what
purported to be a signed statenent by Samantha accusing Pete of
sexual |y assaulting her. Perry boasted to Pete that he (Perry) had
been after Pete for ten years and had finally gotten him Pet e
noticed at the tine, however, that Samant ha's al | eged st at enent was
not in Samantha's handwiting, but in Trellis' handwiting, and
that Samantha's signhature appeared to have been pasted onto the
docunent and phot ocopi ed.

According to Pete, Perry and Dennis Cox (Cox), an investi gator
for the Dallas County District Attorney's Ofice, had conspired
wth Trellis to falsely accuse Pete. Also according to Pete, it
was Perry who persuaded Sanmantha to fabricate her charges of sexual
assault against Pete by convincing her that Pete had nurdered his
wfe (Samantha's nother), and would kill Samantha as well unless

she cooperated in having Pete sent to jail.!?

. According to Pete, after he was finally rel eased from prison
he was able to speak to his daughter Samantha, at which point she
admtted fabricating the sexual assault charge against him In
an affidavit executed by Samant ha Pete on February 18, 1990, she
admtted to fabricating the accusations at the behest of Perry,



Pete retai ned attorneys Don Metcal fe (Metcal fe) and Paul Fourt
(Fourt) to represent him Pete was released on bail on My 14,
1985, but was re-incarcerated shortly thereafter when the court
i ncreased his bail. Pete posted bond and was again rel eased on
July 29, 1985.

Pete was convicted of the charges against himand sent to a
Texas Departnment of Corrections (TDC) facility to serve his
sentence. On his direct appeal, Pete's conviction was reversed and
remanded for another trial by the Texas Fifth District Court of
Appeals in Dallas on May 7, 1986. The State petitioned the Texas
Court of Crimnal Appeals for review, the Court of Crim nal Appeals
denied the petition. Pete was transferred fromthe TDC facility
back to the Dallas County Jail on April 23, 1987, pending his
retrial.

Pete then again attenpted to secure his rel ease on bail from
the Dallas county jail. This release was precluded, however, by a
TDC adm ni strative "hold" that had been placed on him According
to Pete, at this point Metcalfe and Fourt did nothing to help him
secure his rel ease and because of this, and because of their poor
performance in representing him Pete fired them

Prior to Pete's second trial, the court appoi nted attorney Sue
Gorham (Gorham) to represent him Gorham arranged a pl ea bargain
for Pete whereby he woul d pl ead nol o contendere to the charges and
receive a sentence of the two years he had already served in

prison. Pete accepted the plea bargain.

Cox, and her sister, Trellis.



Even after the plea bargain was accepted by the court and
Pete's sentence set at tine served, however, he was unable to
secure his release fromDallas County Jail because of the TDC hold
on him He petitioned for a wit of habeas corpus and was finally
rel eased on Novenber 26, 1987

Pete also alleges that Joshua W E. Taylor (Taylor), an
attorney, had been appoi nted as Samantha's guardian ad litemby the
Texas Juvenile Court on May 15, 1985, three days after Pete was
originally arrested. On COctober 31, 1985, the Juvenile Court
i ssued a permanent injunction that no contact be permtted between
Pete and Samant ha. An exception to the injunction permtted
written correspondence between the two, but such letters were to be
screened by the Juvenile Court.

Pete al | eged that Tayl or knew t hat Samant ha had f abri cat ed her
charge agai nst Pete, but withheld that information fromthe court.?2
Pete al so clai nmed that Tayl or ai ded Perry in persuadi ng Samantha to
testify against Pete, and that Taylor further restricted
comuni cati on between Pete and Samant ha, which prevented Pete from
di scovering what or who had caused her to falsely accuse him

On Cctober 16, 1989, alnbst two years after his final rel ease
fromprison, Pete filed this 42 U . S.C. §8 1983 suit in United States
district court seeking damages agai nst Metcalfe, Fourt, Gorham
Perry, Cox, Taylor, and the TDC for their parts in his arrest,

prosecution, and inprisonnent. The case was referred to a

2 Samant ha clainmed in her affidavit that she had admtted to
Taylor, on at |east one occasion, that she had fabricated her
accusation and testinony agai nst Pete.
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magi strate who, following diverse notions by various of the
def endants and responses thereto by Pete, recommended di sm ssal of
Pete's clains because (1) Pete's clains were barred by the statute
of limtations, (2) the TDC was imune fromliability by virtue of
t he El event h Anendnent, and (3) Metcal fe, Fourt, Gorham or Tayl or,
as private attorneys, were not state actors and therefore coul d not
be sued under section 1983. The district court adopted the
magi strate's findings and dism ssed the suit. Pete filed a tinely
noti ce of appeal.
Di scussi on

W first note that the Eleventh Anendnent precludes Pete's
suit against the TDC for damages. Al abama v. Pugh, 98 S.Ct. 3057,
3058 (1978); Cay v. Texas Wnen's University, 728 F.2d 714, 715
(5th Gr. 1984). Pete has not challenged this ruling on appeal.

Second, Metcalfe, Fourt, and Gorham the attorneys who
represented Pete in this matter, are not state officers or
enpl oyees. The Suprene Court, in Dennis v. Sparks, 101 S.Ct. 183
(1980), held that the proper test for determ ning whet her a private
party is anenable to suit under section 1983 is whether the party
was "a wllful participant in joint action with the State or its
agents." 1d. at 186.

In his pleadings, Pete charges Metcalfe, Fourt, and Gorham
w t h not hi ng nore than professional mal practice. In his conplaint,
Pete asserts liability of these three attorneys on the basis of
"I naction, negligence and nmalpractice [that] deprive [Pete] of

liberty and property w thout due process of |aw . Even



affording Pete's pro se pleadings the liberal construction to which
they are entitled, see Haines v. Kerner, 92 S.C. 594 (1972), we
cannot find any allegation of conplicity between these attorneys
and any of the other state actors allegedly involved in Pete's
arrest and prosecution.

Appl yi ng the Sparks standard, we find that Pete did not plead
sufficient facts that, if true, would render Metcal fe, Fourt, and
Gor ham anenabl e to suit under 42 U.S.C. § 1983. Pete's action with
regard to these defendants was properly dism ssed.?

As to the other defendants, Perry, Cox, and Taylor, this
action nust be dismssed in part on statute of limtations grounds
and in part on the nerits.

In determning the limtations period for a section 1983
claim we apply the applicable period provided by state law, in
this case the two-year Texas personal injury limtations period.
Burrell v. Newsone, 883 F.2d 416, 418 (5th Cr. 1989). 1In
determ ni ng when Pete's cause of action accrued, however, we apply
federal law. 1d. The federal standard provides that a cause of
action under section 1983 accrues "when the plaintiff knows or has
reason to know of the injury which is the basis of the action." |d.

Pete knew he had been subject to wongful arrest and

confinenent at the hands of Perry and Cox on May 12, 1985. Pete

3 Because we uphold the dism ssal as to Tayl or on other
grounds, we do not reach the question whether Pete's clains that
Tayl or, as Samantha's guardi an, aided Perry in convincing her to
testify agai nst Pete while knowi ng that her accusations were

fal se state sufficient conplicity between Taylor and a state
actor to render Taylor's actions "under color of state |aw'

wi thin the neani ng of Sparks.



admtted bel ow that he becane aware of his clains against Tayl or
during his first trial, which took place later in 1985.4 In any
event, these facts were known to Pete nore than two years before
Cctober 16, 1989, the date Pete finally filed his section 1983
action. Unless the limtations period was tolled for sone reason,
his clains against Perry, Cox, and Taylor would therefore be
barr ed.

Pete clains that the limtations period should be tolled until
the date of his final release from prison on Novenber 26, 1987,
because of his inprisonnment. The Suprene Court has held that for
section 1983 actions, the use of the state law limtations period
i ncl udes application of state tolling provisions for inprisonnent.
Hardin v. Straub, 109 S.C. 1998, 2003 (1989).

Prior to Septenber 1, 1987, Texas | aw recogni zed i npri sonnent
as adisability that would toll an otherw se applicable limtations
period. Tex. Cv. Prac. & Rem Code Ann. § 16.001 (West 1985);
Burrell, supra, 883 F.2d at 418-19. However, Texas courts and this
Court uniformy held that tolling due to inprisonnent under the
prior tolling statute ended on the date the plaintiff was first
released fromprison. dover v. Johnson, 831 F. 2d 99, 100-101 (5th
Cr. 1987). Al so, subsequent re-inprisonnent did not thereafter
suspend the running of the limtations period. Tex. Cv. Prac. &
Rem Code Ann. 8 16.001(d) (West 1985). The statute of Iimtations

on Pete's clains against Perry and Cox started to run, therefore,

4 The exact dates of Pete's first trial are not contained in
the record before this Court.



not later than May 14, 1985, the date Pete was first released on
bail after his arrest.

Anal ysis of Pete's clains against Taylor is a bit nore
conplicated under this rule, however, because Pete apparently did
not discover Taylor's alleged participation in his prosecution
until sonmetine during his first trial, and because the record of
this case does not clearly establish whether Pete was ever out of
prison after |earning of Taylor's involvenent.

However, section 16.001 was amended in 1987 to omt
i nprisonnment as a disability that would toll a limtations period.
Tex. Cv. Prac. & Rem Code Ann. § 16.001 (West Supp. 1987).
Burrell, supra, 883 F.2d at 419. Furthernore, section 65(a) of the
1987 act anendi ng section 16.001 stated that:

"A period of Iimtations that on August 31, 1987,

was tol |l ed under Section 16.001 or 16.022, Cvil Practice

and Renedi es Code, because the person entitled to bring

the action was i npri soned, begins to run on [ Septenber 1,

1987]." See Burrell, supra, 883 F.2d at 419 & n. 3.

Therefore, whatever the previous tolling provisions of Texas
law, the limtations period for Pete's clains against Taylor, at
the very latest, began to run as of Septenber 1, 1987. This neans

that his section 1983 action, filed on October 16, 1989, cane at

| east forty-six days too late.?®

5 In a supplenental brief filed in this Court after the filing
of his reply brief herein, Pete argues for the first tine that
"the time in which his State court appeal was proceedi ng" shoul d
be excluded in conputing limtations under our decision in
Jackson v. Johnson, 950 F.2d 263 (5th Cr. 1992). W reject this
contention. In the first place, it was not raised belowin
Pete's several responses to the defense notions to dismss on the
basis of imtations. Mreover, it was raised too late in this
Court. In the second place, Pete's direct appeal was conpl et ed
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Pete alleges one additional theory, however, that nerits
di scussion. Texas |aw has recogni zed the concept of "continuing
tort" in which tortious behavior is repeated or continues for a
period of time.® In Adler v. Beverly Hlls Hosp., 594 S.W2d 153
(Tex. Civ. App. 1980, no wit), the plaintiff filed a false
i nprisonnent suit against a nental hospital nore than two years
after his confinenent began, but less than two years after it
ended. The court held that false inprisonnment was a continuing

tort and thus for limtations purposes the clai maccrued when the

well over two years before his section 1983 action was filed, so
exclusion of "the tine in which his State court appeal was

pendi ng," as Pete requests, would not alter the result. Finally,
Jackson is inapplicable for other reasons al so.

In Jackson, a prisoner filed a section 1983 action within
the limtations period, but the district court found that the
action challenged the validity of his conviction (for which he
was still incarcerated) and was nore properly styled as a
petition for habeas corpus. A petition for habeas corpus in
federal court requires that state habeas renedi es be exhausted,
however, and so the federal section 1983 action was dism ssed. It
was on these facts that this Court found later that under Texas
| aw t he federal exhaustion requirenent tolled running of the
limtations period until the state renedi es had been exhaust ed.
ld. at 265-67.

Jackson is inapplicable to this case, however, because by
the time the section 1983 action here was filed, Pete had | ong
been out of prison and this action could not therefore be
construed as a habeas corpus petition. Furthernore, the Texas
tolling rule relied upon by the Jackson Court is inapplicable
because there were no pending | egal proceedi ngs that prevented
Pete fromfiling his section 1983 action long before Iimtations
expired. See id. at 265.

6 We note that this theory could only apply to Pete's post-
conviction incarceration. H's original arrest and detention were
termnated by his rel ease on bail pending his first trial. Any

action for false arrest or false inprisonment would therefore
have accrued, at the very |latest, when he was rel eased on bai
the second tinme on July 29, 1985. The limtations period had
| ong since run on these injuries by October 1989.

9



detention ended. The Adler court rejected the notion espoused by
ot her courts that a new and separate tort was comm tted on each day
that the detention continued. The court reasoned that such a
conceptual fornulation would lead to a multiplicity of suits and
woul d conpl i cat e damage cal cul ations. |Instead, the court concl uded
that the unlawful detention constituted a single, continuing tort
and that the nost logical point to fix accrual was when the tort
was conpleted, i.e., when detention ended. ld. at 155-56. See
also Smth v. Avance, 553 F. Supp. 434 (E.D. Tex.) (applying Adler's
holding to a section 1983 claim for personal injury and w ongful
arrest and confinenent), aff'd, 683 F.2d 415 (5th Gr.), cert.
deni ed, 103 S.Ct. 351 (1982).

The deci sion of when a false inprisonnent claimaccrues for
t he purposes of bringing a section 1983 action in federal court is
adifficult one. Because Pete's post-conviction false inprisonnent
clains may be dism ssed on their nerits, this case does not present
the proper circunstance to answer that question.

The el enents of false inprisonnent are (1) willful detention,
(2) without consent, and (3) without authority of |aw Sear s,
Roebuck & Co. v. Castillo, 693 S.wW2d 374, 375 (Tex. 1985). It is
al so generally the rule that no action for false inprisonnment wll
lie where the detention was executed by virtue of legally
sufficient process duly issued by a court of conpetent
jurisdiction. Sanchez v. (Garza, 581 S.W2d 258, 259 (Tex. Gv.
App. 1979, n.w.h.). This is true where an arrest is pursuant to a

validly issued arrest warrant, see id., and nust also be true
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where, as here, Pete's two-year inprisonnent was the result of a
j udgment of conviction by a court with jurisdiction over him?’ See
al so 32 Am Jur. 2d, Fal se Inprisonnment, 8§ 80; Restatenent (Second)
of Torts, 8§ 37, coment b; Prosser and Keeton on Torts (5th ed.
1984), § 11 at 54.

Nor does Pete's claim of malicious prosecution change the
result, because that claim too, fails onits nerits. The elenents
of a malicious prosecution claimare: (1) a crimnal action was
comenced agai nst the plaintiff; (2) the prosecuti on was caused by
the defendant or wth his aid; (3) the action termnated in
plaintiff's favor; (4) the plaintiff was innocent; (5) the
def endant acted w thout probable cause; (6) the defendant acted
with malice; and (7) the crimnal proceedi ng danaged the plaintiff.
Brown v. United States, 653 F.2d 196, 198-99 (5th Cr. 1981), cert.
denied, 102 S.Ct. 1970 (1982). Pete fails to state a claim for
mal i ci ous prosecuti on because his prosecution ended wwth a plea of
nol o contendere and resulting conviction and thus the action did
not termnate in his favor. This bars any action for nmalicious
prosecution. See Brown v. Edwards, 721 F.2d 1442, 1448-49 n.8 (5th
Cir. 1984) and authorities there cited; Brumett v. Canble, 946

! O course, this analysis would not dispose of Pete's claim
were he able to assert one, for the extension of his inprisonnment
due to the TDC "hol d" that was placed on him However, this
claimwoul d be against the TDC itself rather than Perry, Cox, or
Tayl or, who are not alleged to have had anything to do with it,
and as we have al ready di scussed, supra, the TDC is immune from
Pete's clains against it.

11



F.2d 1178, 1183-84 (5th Cir. 1991).8 Cbviously, a conviction is
not a termnation favorable to the accused. Even a dism ssa
pursuant to a conpromse is not.?®
Concl usi on

Pete's clains as to all the naned defendants are either barred
or fail to state a claim on which relief can be granted.
Therefore, the judgnent of the district court dismssing Pete's
section 1983 action is

AFFI RVED.

8 Under Brummett, the statute of limtations woul d not
comence to run on the malicious prosecution claimuntil Pete's
1987 conviction on his plea of nolo contendere. The exact date
of that conviction is not in this record.

o "[Dlismssal of a crimnal prosecution brought about by the
procurenent or conprom se of the person therein accused is not
such an end of the prosecution as will warrant an action for
damages for malicious prosecution.”™ Ellis v. Sinton Savings
Ass'n, 455 S.W2d 834, 842 (Tex. Civ. App. 1970, wit ref'd
n.r.e.). See also Restatenent (Second) of Torts 8 660(a); 32 Am
Jur. 2d, Malicious Prosecution, 8 43; Prosser and Keeton, § 119
at 875.

This Court has, in the past, reached the conclusion that so
long as a crimnal conviction is valid, the crimnal defendant is
collaterally estopped frombringing a section 1983 action based
on events surroundi ng the prosecution. See Martin v. Del canbre,
578 F.2d 1164, 1165 (5th Cr. 1978). See al so Wal ker v.
Schaeffer, 854 F.2d 138, 140, 142-43 (6th Gr. 1988). However,
we do not rely on this theory because the Suprene Court's
decision in Haring v. Prosise, 103 S.Ct. 2368 (1983), handed down
after Martin, nmakes a collateral estoppel analysis turn on the
particul ar issues presented and whether they were litigated and
necessary to the decision in the state court proceedi ngs.
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