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(Sept enber 4, 1992)
Before HI LL!, KING and DAVIS, Circuit Judges.
DAVIS, G rcuit Judge:

John Sennett Wiite and John M chael WIson appeal their
convictions on charges of possession with intent to distribute
cocaine and conspiracy to commt the sanme offense on several
grounds. Both challenge their convictions and WI son contests his
sentence under the Cuidelines. For both defendants, we reverse in
part, affirmin part and remand for entry of a new judgnent and for
resent enci ng.

| .
In the fall of 1989, a federal grand jury in the Southern

District of Texas returned an indictnent against Mrk Monroe

. Senior Crcuit Judge of the Eleventh Circuit, sitting
by desi gnati on.



Nort hcutt (Northcutt) charging hi mw th possession of cocaine with
intent to distribute and conspiring to commt the sane offense in
violation of 21 U S.C. 88 841(a)(1l) and 846. Northcutt was al so
facing state felony drug charges in San Marcos, Texas, as well as
state forfeiture proceedi ngs against his property. In January of
1990, Northcutt agreed to cooperate with the Drug Enforcenent
Adm nistration (DEA) and identified several targets for federal
prosecuti on. One of those targets is a defendant in this case,
John M chael WIlson (WIson). Wlson was a crimnal defense
attorney practicing in Dallas who handl ed nostly drug cases.

At aninitial unrecorded neeting, Northcutt nmet with Wl son at
Wlson's office in Dallas. Northcutt asked Wlson to defend himin
t he cases descri bed above. According to Northcutt, WIson quizzed
hi m about the extent and profitability of his drug distribution
busi ness. Northcutt net a second tine with WIlson in Houston on
February 27, 1990. In this neeting, which was tape recorded,
Northcutt told WIlson that he wanted to hire him but didn't have
any cash. Northcutt told WIlson that he had twenty-one kil ograns
of cocaine stored in a mni-warehouse and asked WIson for an
introduction to one of his clients who mght be interested in
pur chasi ng the cocaine. WIson responded that if he furnished such
an introduction, he would be inplicated in the conspiracy which he
did not want to do. Wl son agreed, however, to consider the
proposal . John Sennett Wiite (Wiite), who was both Wl son's client
and personal <cocaine supplier, left at Ieast nine telephone
messages for WIlson during the week follow ng this neeting.

The next contact with WIson occurred when WI|son called



Nort hcutt on March 8, 1990. Wlson told Northcutt that he had
"sonebody in Dallas that mght be interested" in the cocaine.
Later the sane day, WIson and Northcutt discussed over the phone
whet her the cocaine transfer should be nmade in Dallas, Houston
(where Northcutt was) or sonmewhere between the two cities. WIson
mentioned "his man" in relation to the transaction. W1l son was
agreed to travel to Houston on Saturday, March 10, 1990 to nake the
exchange, but did not show up.

Over the next seven days, WIson and Northcutt had nunerous
t ape-recorded phone conversations which culmnated in WIlson's
agreenent to represent Northcutt in exchange for the cocaine.
According to Northcutt, WIson agreed to represent himin return
for the twenty-one kilos of cocaine. Wl son testified that he
t hought he had agreed to represent Northcutt in return for one kilo
of cocaine and $100, 000. Wl son had several nore telephone
conversations with Northcutt attenpting to arrange a tine and pl ace
to transfer the cocaine.

On March 18, WIlson and Northcutt net for about one hour in
Wlson's office in Dallas. No tape recording was nade of this
meet i ng. Northcutt testified that they discussed the anpunt of
cocaine Wlson's "man" could nove a week and the price they
expected to obtain for it. According to Northcutt, Wlson told him
that ten kilos would pay WIlson for his services in defending
Nort hcutt in the federal charges and the renmai nder woul d conpensat e
Wl son for defending the state charges. Northcutt agreed to go to
Houston, pick up the cocaine and deliver it to Dallas in a single

suitcase as soon as possible. During the days imedi ately before



this neeting, Wiite |left several nessages with WIson's nessage
servi ce.

On Tuesday, March 20, 1990, Northcutt returned to Dallas with
t he cocai ne. He went to Wlson's office around 7 p.m and gave
Wlson the key to Room 909 of the Holiday Inn on Central
Expressway. |In a recorded conversation, Northcutt told WI son that
the cocaine was stored in an expensive Halliburton case that he
want ed back. Northcutt also told WIlson that WIson and "his man"
woul d be inpressed with the quality and purity of the drug. W]Ison
said that he would go right over to conplete the pick up. After
Northcutt left, Wlson called Wite and arranged to neet himat the
Hol i day | nn.

Shortly thereafter, Wiite and Wl son arrived at the Holiday
Inn in separate cars. The two spoke briefly and entered the hotel.
The DEA, which had already set up a surveillance of Room 909
vi deot aped the activity in the room White and W1l son entered the
room turned off the lights and turned up the volunme on the
tel evision. They explored the room W1 son peered behind a picture
and White covered the snoke detector with a towel. These actions
were taken in an obvious attenpt to avoid surveillance. They paced
t he roomand t hen each wal ked over to the suitcase and lifted it as
if to check its weight.

Finally, after about ten m nutes, Wiite placed the suitcase on
the bed and opened it. He counted the kilos as WIson observed.
Wi te then rearranged t he cocai ne, cl osed the suitcase and returned
it to the corner of the room Both nen then immediately left the

room placing a do-not-disturb sign on the door. They tal ked



briefly by their vehicles and left the Holiday Inn. At
approximately 11 p.m that night, an unidentified fenmale drove
White's car very slowy through the parking | ot of the Holiday Inn
several tinmes. White was in the car and appeared to be inspecting
the | ot.

A fewhours later, Northcutt called WIson and rem nded W1 son
that he wanted to retrieve the bag. WIson told Northcutt he could
retrieve the bag after 10:30 a.m the next norning. At
approximately 10 a.m, WIlson arrived at the Holiday Inn. He
proceeded directly to Room 909, entered the room opened the
suitcase and transferred el even kilogranms of cocaine to a green
canvas bag he was carrying. WIson closed the suitcase, containing
the remaining ten kilos and returned the suitcase to the corner of
the room Dallas DEA agents arrested Wlson as he left the room

A few mnutes later, Wite arrived at the Holiday Inn and
parked next to WIson's vehicle. Wiite carried a briefcase
containing a canvas bag, simlar to Wlson's. As Wite stepped off
t he el evat or and proceeded towards Room 909, the DEA arrested him
At the tinme of his arrest Wiite did not have a key to the room

Wiite and WIlson pled not guilty and were tried together
before a jury in January 1991. The court, in its instructions,
gave the jury the option of finding the defendants guilty of the
| esser included offense of sinple possession on Count 1, rather
than the charged offense, possession with intent to distribute.
But on Count 2, the court did not give the jury the option of
finding the defendants guilty on the lesser included offense -

conspiracy to possess (rather than the charged of fense conspiracy



to possess with intent to distribute.)

During their deliberations, the jury sent out a note to the
court which read as foll ows:

Please clarify if Defendant is found guilty of |esser offense

- Count 1 - (possession) is he automatically not guilty on

Count 2.

The Court responded:

Menbers of the jury, in response to your third question, if

you have a reasonable doubt about a Defendant's intent to

di stribute cocaine, you nust find the Defendant not guilty of

the of fense charged in Count 2 of the indictnent.

Later that day, the jury sent a nessage to the court that it
had reached a verdict. The verdict formreflected that the jury
had found both defendants guilty of the | esser included offense of
si npl e possession on Count 1. The jury nmade no findi ng on Count 2.
The verdict was read in open court as to both defendants and a pol
reflected a unani nous verdict. Wen questioned about the absence
of a verdict on Count 2, the jury foreperson explained that the
jury thought that if they could not reach a verdict on Count 1 as
charged they could not reach a verdict on Count 2.

The jury was excused for the weekend. W1 son and Wite argued
that the guilty verdict on the | esser included offense on Count 1
precluded a guilty verdict on Count 2 as charged. Alternatively,
they argued that if the court intended to require the jury to
deli berate further on Count 2, it should authorize the jury to
return a verdict on the lesser included offense of conspiracy to
possess cocaine (Wthout intent to distribute). The court denied
both requests. On Tuesday, the jury was instructed to continue

their deliberations on Count 2. After further deliberating, the

jury asked whet her they could reconsider their verdict on Count 1.
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Over the defendants' objections the court told them they coul d.
The jury then found the defendants guilty on both counts as
charged. Wite and WIson appeal. Additional facts necessary to
the discussion of particular issues will be presented in the
di scussion that foll ows.

.

VWiite and WIlson first raise several interrelated issues
pertaining to the jury verdict. First they argue that the jury's
initial verdict finding them both guilty of sinple possession on
Count 1 was final at the tinme announced and could not be
reconsi der ed. They also argue that the verdict on the |esser
i ncl uded of fense on Count 1 precluded a guilty verdict on Count 2
-conspiracy to possess with intent to distribute. Finally they
argue that in any event, the subsequent verdict on Count 2 was
fl awed because the district court refused to give a |l esser included
instruction on that count.

A

Federal Rule of Crimmnal Procedure 31(d) allows further
deliberation on an announced verdict if the wverdict is not
unani nous. Further deliberation is also allowed if the jury
expresses uncertainty, contingency or anbiguity in its announced
verdi ct. United States v. Rastelli, 870 F.2d 822, 835 (2d Cr.
1989). When the jury initially returned its verdict of guilty to
the | esser included of fense of conspiracy to possess on Count 1, a
poll of the jury revealed that the verdict was unani nous.

We agree with the defendants that the court should not have

allowed the jury to reconsider its verdict on Count 1. A verdict



is final if (1) the deliberations are over, (2) the result is
announced in open court, and (3) the jury is polled and no di ssent
is registered. United States v. Taylor, 507 F.2d 166 (5th Cr.
1975); Fed. RCrimP. 31. All of these steps were satisfiedinthis
case when the jury announced its verdict as to Count 1 on Friday,
January 18, 1991.

The jury told the court that it had reached a verdict and
thought its task was conplete. The foreperson stated that they
could not agree on a verdict on Count 1 as charged but they had
agreed on a guilty verdict on the lesser included offense of
possession. The jury was unable to return a verdict on Count 2
because of their inability to agree on whether the defendants
intended to distribute the cocaine. The court did not encourage or
di scourage the jury fromreturning a partial verdict. It sinply
accepted the verdict. See United States v. D Lapi, 651 F.2d 140,
146-47 (2d Gir. 1981).

That no verdict was returned on Count 2 does not affect the
finality of the partial verdict on Count 1. A trial court my
accept a partial verdict on less than all counts of an indictnent.
United States v. Ross, 626 F.2d 77 (9th Cr. 1980). The tria
court was free, after accepting the verdict on Count 1, to return
the jury for further deliberations on Count 2. United States v. De
Laughter, 453 F. 2d 908, 910 (5th Gr.), cert. denied, 406 U S. 932,

32 L.Ed. 2d 135 (1972); United States v. Weeler, 802 F.2d 778 (5th
Cir. 1986).
In sum the district court erred in allowing the jury to

further deliberate on Count 1 after it accepted the jury's verdict



on that count. W therefore vacate the judgnent of conviction on
Count 1 so the district court, on remand, can reinstate the jury's
original verdict on that count and enter judgnent on that verdict.
B

Wl son and White argue next that the jury's verdict on Count
2 - guilty of conspiracy to possess with intent to distribute - is
i nconsistent wwth the jury's verdict of sinple possession on Count
1 and nust be set aside. One problem with the defendants'
argunents is that the jury did not find in count 1 that defendants
had no intent to distribute the cocaine. The jury sinply coul d not
agr ee. In this sense, therefore, the verdicts are not
i nconsi stent.

Even if the wverdicts on Counts 1 and 2 were "truly

i nconsistent,” they would still stand. United States v. Powell,

469 U. S. 57, 83 L.Ed.2d 461 (1984). In Powell, the jury found the
defendant guilty of using the tel ephone to facilitate a fel ony, yet

found himinnocent of the predicate felony. The Court stated that

"[t]he npbst that can be said . . . is that the verdict shows that

either in the acquittal or the conviction the jury did not speak
their real conclusions, but that does not show that they were not
convinced of the defendant's guilt."” Id. at 64-65 "It is

possi ble that the jury, convinced of the guilt, properly reached
its verdict on the conpound offense, and then through m stake,

conprom se, or lenity, arrived at an i nconsi stent concl usion on the
| esser offense.” [Id. at 65.

Thus, even if the wverdict on Count 2 1is considered

inconsistent, it is not subject to attack on that ground.



Appel l ants' contrary argunent is without nerit. See also United
States v. Zuniga-Salinas, 952 F.2d 876 (5th Cr. 1992) (en banc).
C.

Appel lants argue finally that the district court erred in
refusing to give the jury the option of returning a verdict on
Count 2 on the lesser included offense - conspiracy to possess
cocaine (wthout intent to distribute it.) Under Federal Rule of
Crimnal Procedure 31(c), a defendant is entitled to a jury
instruction on a lesser included offense if: (1) the elenents of
the | esser offense are a subset of the elenents of the charged
of fense; and (2) the evidence at trial permts ajury torationally
find the defendant guilty of the | esser offense, yet acquit hi m of
the greater. United States v. Browner, 889 F.2d 549, 550-51 (5th
Cir. 1989) (citing Schnmuck v. United States, 489 U S. 705 (1989)).
The parties agree that the el enents of the | esser included of fense
(conspiracy to possess) are a subset of the charged offense
(conspiracy to possess with intent to distribute). G ven the
quantity of drugs involved in this case, we nust decide whether a
rational jury could have found that the defendants possessed the
drugs but had no intent to distribute them

Wiite and WIlson argue that WIlson's testinony supports a
verdict for sinple conspiracy to possess. WIson relies first on
his testinony that he agreed to accept only one kil ogramof cocai ne
for his personal use plus $100,000 from Northcutt as payment for
his |egal services. Wlson testified that when he and Wite
initially went to the hotel roomand saw that Northcutt's suitcase

contained 21 kilos of cocaine, they left. He explained that he
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returned to the hotel and picked up eleven kilos of the cocaine
because of his acute need to satisfy his addictive craving. He
deni ed having any intent to distribute any portion of the cocai ne.
Wiite did not testify and WIlson offered no explanation for the
i ntended di sposition of Wiite's share of the cocai ne.

Even if we accept WIlson's version of his original agreenent
with Northcutt to provide a defense in exchange for one kilo plus
$l 00, 000, that deal had obviously changed when W] son picked up
el even kilos of cocaine from the Holiday Inn. The question
therefore narrows to whether the district court abused its
discretion in declining to instruct on the | esser included verdict
in the face of undi sputed evidence that these defendants possessed
twenty-one kil os of cocaine.

QG her circuits have found that |esser quantities of drugs
negate the possibility of personal use. For exanple, in United
States v. Zapata-Tamallo, 833 F.2d 25 (2d Cr. 1987), the Second
Crcuit found no error in the trial court's refusal to instruct on
the I esser included offense. The defendant's possession of seven
and one-half kilogranms of cocaine was found to be too great an
anount to be possessed solely for personal use. In United States
v. Johnson, 734 F.2d 503 (10th G r. 1984), where only 26.33 grans
of cocaine were involved, the court found no error in refusing to
offer the |l esser included offense instruction.

In those and ot her cases cited by the governnent, there were
additional facts relevant to distribution, i.e., presence of
di stribution paraphernalia or the use of an excul patory defense by

t he def endant whi ch negat es sinpl e possession. Facts indicating an
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ability or intent to distribute are also present in this case.
Wlson testified that Wiite was his cocai ne supplier. Although the
extent of White's distribution network was not presented, the nobst
rati onal explanation for Wiite's presence in the schene was that he
woul d sell the cocaine. W conclude that where the defendants are
found with twenty-one kil ograns of cocaine, no rational jury could
find that they did not intend to distribute the cocaine. The sheer
quantity of the drugs involved negates an inference of persona
use.

The fact that the district court gave the |esser included
instruction on Count 1 does not change our opinion. The defendants
were not entitled to that instruction. The defendants therefore
got a nore generous instruction than they were entitled to on the
first Count of the indictnent. That did not require the tria
court to grant them an overly generous instruction on Count 2.
Adm ttedly, the inconsistency ininstructing onthe | esser included
verdict on Count One and declining that instruction on Count 2
created sonme confusion. But if that confusion had any effect on
the verdict it was beneficial to the defendants. We concl ude
therefore that the trial court commtted no reversible error in
declining to give a | esser included verdict charge on Count 2.

L1,

The defendants al so argue that the evidence was insufficient
to convict them The standard for review ng the sufficiency of the
evi dence on appeal is whether, viewng the evidence in the |ight
nmost favorable to the verdict, any rational trier of fact could

have found the essential elenents beyond a reasonable doubt.
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United States v. Gllo, 927 F.2d 815, 820 (5th Gr. 1991); United
States v. Nixon, 816 F.2d 1022, 1029 (5th Cr. 1987), cert.denied,

484 U. S. 1026 (1988).

Bot h defendants argue that the evidence was insufficient to
establish a conspiracy. They contend that the governnent
i ntroduced no evidence of an agreenent between the two defendants.
To prove a conspiracy in a drug trafficking case, the governnent
must establish: (1) a conmon agreenent to violate drug trafficking
laws, (2) known to the defendants, (3) that the defendants, wth
know edge, voluntarily joined. United States v. Elam 678 F.2d
1234, 1245 (5th Gr. 1982). Specifically here, the governnent was
required to prove an agreenent to possess cocaine with the intent
to distribute it. The governnent, of course, can prove a
conspiracy wth circunstantial evidence. United States .
Bankston, 603 F.2d 528, 531 (5th Cr. 1979).

The evidence at trial denonstrated that the defendants knew
each other well. Wite was WIlson's cocaine supplier and WI son
had represented Wite. When Northcutt offered the cocaine to
Wl son for his |legal services, the jury was entitled to find that
Wl son turned to Wiite for assistance in disposing of the cocaine.
WIlson and Wiite were in constant contact during the critica
stages of the negotiations about the transfer of the cocaine.
They arranged to neet and did neet at the Holiday Inn after
Nort hcutt gave WIlson the key to Room 909. They entered the room
together and both took precautions to avoid surveillance. Wite
opened t he suitcase containing the cocai ne and together with Wl son

counted it and returned it toits original position. They left the
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room t oget her and conversed in the parking |ot before separating
for the remai nder of the evening. The next norning, they arrived
at the notel within m nutes of each other -- each carrying a canvas
bag capable of holding half of the twenty-one kilos of cocaine.
Al so, as discussed previously, the sheer volune of the cocaine
involved is clearly sufficient to support the inference that the
defendants intended to distribute the drugs. United States wv.

Dreyf us-de Canpos, 698 F.2d 227, 230 (5th Cr.), cert. denied, 461

US 947, 103 S.Ct. 2128 (1983). This evidence is sufficient to
support the jury's verdict finding that Wihite and WI son conspired
to possess cocaine with intent to distribute it.

White alone challenges the sufficiency of the evidence to
convict himon Count 1 - possession withintent to distribute. The
bul k of his argunent goes to the absence of evidence to support an
i nference that he intended to distribute the cocaine. W need not
consider this argunent. Qur conclusion that the jury's initia
verdi ct on the | esser included charge of sinple possession nust be
reinstated neakes the distribution elenment of the offense
irrel evant.

| V.

Next, WIlson argues that the court's jury instruction
regarding intent to distribute was incorrect because it created a
presunption that inpermssibly shifted the burden of proof on this
issue to the defendants. The court instructed the jury:

You may infer that an individual possessed a controlled

substance wth the intent to distribute it if it is

i nconcei vable that the anmount possessed was intended for

personal consunpti on.

Because Wl son did not object to the instruction at trial, we
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"W || uphold even an i naccurate jury instruction provided no plain
error' has resulted from the inaccuracy." United States .

Birdsell, 775 F. 2d 645, 654 (5th Cr. 1985), cert. denied, 476 U S.

1119 (1986), quoting United States v. Reeves, 752 F.2d 995, 1000
(5th Gr. 1985). "Plain error is error which, when exam ned in the
context of the entire case, is so obvious and substantial that
failure to notice and correct it would affect the fairness,
integrity or public reputation of judicial proceedings.” United
States v. Vonsteen, 950 F.2d 1086, 1092 (5th G r. 1991)(en banc).
(internal quotations and citations omtted)

Wl son relies on a nunber of cases that criticize instructions
directing the jury to presune the existence of an elenent of the
crime, if it believes certain evidence. See Francis v. Franklin,
471 U. S. 307, 317 (1985); Carella v. California, 491 U. S. 263, 109
S.Ct. 2419, 2420 (1989); Sandstromv. Mntana, 442 U. S. 510 (1979).
The chal l enged jury instruction in this case sinply does not fal
in the category of instruction prohibited by the above cases. The
district court told the jury "you nay infer" intent to distribute
based on the quantity of drugs. It did not require the jury to
presune defendant's intent to distribute based on the quantity of
drugs involved. Thus, if the challenged instruction was erroneous
at all, which is doubtful, it certainly did not rise to the |Ieve
of plain error.

V.

The defendants next contest two of the district court's

evidentiary rulings. First, they contend that the district court

should not have admtted testinobny concerning two extrinsic
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offenses -- noney |aundering and possession of steroids --
allegedly committed by WIson.? Second, they argue that the
district court should have permtted Northcutt's previous attorney
to testify regarding Northcutt's expressed intent to fabricate
evi dence in another case to gain favorable consideration fromthe
governnment. We reviewthe district court's evidentiary rulings for
abuse of discretion. United States v. Rocha, 916 F.2d 219, 241
(5th Gir. 1990).
A

John Hoffman, one of WIlson's fornmer clients, testified for
t he governnent. After Hoffrman had been charged with inporting
anabolic steroids, he consulted WIson, who agreed to represent
him During the pendency of these charges, Hoffman asked Wl son to
hel p protect proceeds of his sales fromgovernnent seizure. W]Ison
set up a trust account in Wlson's nane and Hof fman directed his
debtors to send the noney to that account. The funds were used to
pay attorneys fees due WIlson as well as for Hoffman's living
expenses. Hoffman testified that sone of the noney in the account

was fromthe sale of illegal steroids and sone from the sale of

2 This argunent is raised by both defendants even though
the testinony regarding extrinsic offenses related only to
def endant W1 son. The governnent argues that this point of error
does not apply to Wiite because the court adnoni shed the jury
several tinmes that the Rule 404(b) evidence introduced agai nst
Wl son shoul d not be considered agai nst Wiite. However, the
court recognized in discussions outside the presence of the jury
that White's culpability was "largely vicarious; that is, either
as an aider and abettor of the Defendant WIson on Count 1 which
is alleged in Count 1, or as a conspirator in Count 2." The jury
i nstructions contained those theories on which Wite could have
been convicted. G ven our disposition of this issue, we need not
deci de whether White could use this alleged error to chall enge
hi s own conviction.
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|l egal vitamns. |In addition, WIlson allowed Hoffman to store sone
steroids at Wlson's house after Hoffman's arrest. Hoffnman stated
that it takes about four weeks to withdraw gradually from steroids
and he didn't want to keep the drugs in his hone. About twce a
week, Hoffrman would go to WIlson's hone and take an injection of
steroids fromthe cache.

The governnent introduced Hoffman's testinony at trial under
Rul e 404(b)3 as probative of WIson's intent in this case.
Interpreting this rule, this circuit holds that such evidence is
adm ssible if (1) it is relevant to an issue other than the
defendant's character, and (2) the probative val ue of the evidence
substantially outweighs the undue prejudice. United States v.
Beechum 582 F.2d 898, 911 (5th G r. 1978)(en banc). To neet the
first prong of the Beechumtest, the jury nust have been able to
reasonably find that the extrinsic offense was commtted by the
defendant. 1d. at 913. |In addition, "[w] here the i ssue addressed
is the defendant's intent, extrinsic offenses that are simlar in
nature are adm ssible because "the relevancy of the extrinsic
of fense derives fromthe defendant's indul ging hinself in the sane
state of mnd in the perpetration of both the extrinsic and charged

of fenses. The reasoning is that because the def endant had unl awf ul

3 Rul e 404(b) states:

(b) Gther crine, wongs, or acts. Evi dence of other
crimes, wongs, or acts is not adm ssible to prove the a
character of a person in order to show action in conformty
therewith. It may, however, be adm ssible for other

pur poses, such as proof of notive, opportunity, intent,
preparation, plan, know edge, identity, or absence of

m st ake or acci dent.
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intent in the extrinsic offense, it is less likely that he had
lawful intent in the present offense.'" United States v. OGsum 943
F.2d 1394, 1404 (5th Cr. 1991). citing Beechumat 911

Wl son challenges the adm ssion of the evidence first by
arguing that the governnent did not prove that WIson's conduct
constituted illegal noney |aundering. Money | aundering requires
proof of know edge that the funds were derived from an ill egal
source. 18 U.S.C. 88 1956 and 1957. The testinony of Hoffrman was
a sufficient basis fromwhich the jury could find that Wl son knew
that at | east sone of the funds cane fromHoffman's sale of illega
steroids. United States v. Johnson, 872 F.2d 612, 624 (5th Cr.
1989) (Testinony of single witness sufficient to establish extrinsic
of fense.) In addition, WIson's precautions against governnent
seizure of the proceeds of Hoffman's sales tend to support the
governnent's position that WIson knew the funds were not from a
| egi ti mate busi ness.

Wl son al so argues that the extrinsic acts are not simlar to
the charged offenses in this case and are therefore not relevant to
any issue other than his character. W disagree. W]Ison argued
entrapnent and di m ni shed capacity to negate an inference that he
intended to distribute the cocaine. These defenses place WIlson's
intent and predisposition to conmt a crine directly in issue
United States v. Kirk, 528 F.2d 1057 (5th Cr. 1976) (defense of
i ntoxication places intent inissue); United States v. Parrish, 736
F.2d 152 (5th Gr. 1984) (defense of entrapnent places
predi sposition in issue).

Wl son testified at | ength about the six day sl eepl ess cocai ne
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bi nge he was on which ended at the tinme he was arrested when
pi cking up the eleven kilos of cocaine. He argued that in this
state of mne he |acked the capacity to formthe crimnal intent
necessary to be convicted and that Northcutt and the DEA had
entrapped him Both extrinsic offenses testified to by Hoffman,
while not identical to the offenses charged in this case, were

commtted at tinmes when WIson was using cocai ne but was not on a

"binge". They are relevant to establish that Wl son could formthe
intent to engage in illegal activity -- storing illicit drugs and
protecting the proceeds of the sale of these drugs -- to assist his

clients and secure his fee. Both occurred when he was not under
the influence of a prolonged cocaine binge. The evidence al so
shows Wl son's predi spositionto violate drug trafficking and noney
| aundering | aws and tends to negate W1l son's defense of entrapnent.

WIlson argues finally that any probative value of the
extrinsic offense evidence i s outwei ghed by its prejudicial inpact
on the jury. The jury was carefully instructed about the limted
purpose of this evidence both at the tinme of the testinony and
before deliberations. W have held that danger of prejudice to the
defendant is mnimal so long as it is clear to the jury that the
extrinsic evidence is being introduced for the sole purpose of
showi ng intent. United States v. WIlians, 900 F.2d 823, 827 (5th
Cr. 1990). G ven the probative value of the evidence and the
district court's limting instruction, the court did not abuse its
di scretion by permtting the governnent to i ntroduce this evidence.

B

Wiite and WIson sought to invoke Rule 404(b), along wth
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Rul es 405(b) and 406, to introduce evidence of extrinsic offenses
commtted by Northcutt, the governnent's star wtness. They
proffered testinony by Northcutt's prior attorney that Northcutt
had previously offered to fabricate testi nony agai nst an i ndi vi dual
i n exchange for governnent | eniency in charges pendi ng agai nst him

The def endants argue that Northcutt's testinony was adm ssi bl e
under Rul e 404(b) to show Northcutt's intent to fabricate evidence
in order to gain favorabl e consi deration fromthe governnent in his
own case. The district court, relying on Rule 608(b)* ruled that
t he defendants could elicit the evidence of Northcutt's credibility
only on cross-exam nation of Northcutt, not through an extrinsic
source. W agree.

First, except for his credibility, Northcutt's intent was not
an issue in the case. Reeves, 892 F.2d at 1225. Al so, unlike the
defendant's evidence in United States v. McCure, the proffered
evidence in this case was not probative of WIlson's intent to
commt the charged offense. 546 F.2d 670 (5th Gr. 1977). This
evi dence coul d have served only one function: to denonstrate that

Nort hcutt had a proclivity to lie and therefore was probably |vying

4 Federal Rules of Evidence 608(b) provides:

(b) Specific instances of conduct. Specific instances
of the conduct of a witness, for the purpose of
attacking or supporting the witness' credibility, other
than conviction of crinme as provided in Rule 609, may
not be proved by extrinsic evidence. They may,

however, in the discretion of the court, if probative
of truthful ness or untruthful ness, be inquired into on
cross-exam nation of the witness (lI) concerning the

w tness' character for truthful ness or untruthful ness,
or (2) concerning the character for truthful ness or

unt rut hf ul ness of another witness as to which character
the w tness being cross-exam ned has testified.
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in this case. Rul e 404(b) prohibits the use of extrinsic act
evidence for this purpose. The use of evidence to attack a
wtness's credibility is subject to the limtations of Rule 608.
Under that rule, specific instances of m sconduct of a witness for
t hat purpose can not be proved by extrinsic evidence. The trial
court did not abuse its discretion by excluding the proffered
t esti nony.
VI .

Wlson argues finally that the district court inproperly
adj usted his sentence by increasing his offense level two points
for abuse of a position of trust or use of a special skill.
US S G 8§3B1L.3. W will "uphold the district court's sentence so
long as it results froma correct application of the guidelines to
factual findings which are not clearly erroneous."” Foster (cited
below) citing 18 U. S.C. 8§ 3742(d); United States v. Mejia-Oosco,
867 F.2d 216, 221 (5th Cr. 1989); and United States v. Sarasti,
869 F.2d 805, 806 (5th Cir. 1989).

Section 3Bl1.3 of the Sentencing Cuidelines reads:

If the defendant . . . used a special skill, in a manner that

significantly facilitated the conm ssion or conceal nent of the

of fense, increase by 2 |evels.
Application Note 2 to this section states:

"Special skill" refers to a skill not possessed by nenbers of

the general public and wusually requiring substantial

education, training or |icensing. Exanpl es woul d incl ude
pilots, | awyers, doctors, account ant s, chem st s, and
denolition experts.

The "Background" information indicates that:

This adjustnment applies to persons who abuse their :

special skills to facilitate significantly the conmm ssion or

conceal nent of a crine. Such persons generally are viewed as
nmor e cul pabl e.
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The presentence report recommended t he i ncrease because W1 son
was a well -respected | awer who was able to use his reputation to
conceal his drug-related activity. The district court stated the
follow ng reasons for the increase:

[I]f M. WIson were not a professional person who was in a
position to charge substantial anmounts of noney for persona
services, then | can't imagine that sort of trade ever being
feasible. Mreover, | thinkit was facilitated because of his
know edge as an attorney, because of his know edge of laws in
those areas and how to avoid detection and of course
communi cations between clients or would-be clients and
attorneys are not as easily detected or apprehended as per haps
woul d be ot her conmmuni cati ons.

To apply 8 3B1.3 to any factual scenario, two factors nust be
eval uat ed. First, whether a position of trust or special skil
exi sted, and second, whether the defendant used the position or
skill "in a mnner that significantly facilitated the conm ssi on or
conceal ment of the offense.” United States v. Brown, 941 F. 2d
1300, 1304 (5th Gr. 1991). Clearly the skills possessed by
| awers are "special skills" which the guideline recognizes could
be used to facilitate or conceal a crine. See Application Note 2.
The question for decision therefore narrows to whether the district
court's finding that WIlson used his skills as a lawer to
"significantly facilitate the comm ssion or conceal nent” of his
offense is clearly erroneous.

First, Wlson's skills as a defense | awyer specializinginthe
defense of drug cases placed himin a unique position to trade
services for drugs. Such services are so valuable to an indicted
drug trafficker that it is easy to understand why he woul d gi ve up

a fortune in drugs to obtain them Also, WIlson relied on his

attorney/client relationship to talk confidentially with Northcutt
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and arrange the drug transfer. |In addition, WIson used know edge
he had acquired as a prosecutor and defense |lawer to avoid
surveillance in their first visit to Room 909 of the Holiday I|Inn
and otherw se to avoid detection and apprehensi on.

These charges followed a sting operation. Thus, the success
of the crimnal enterprise was dooned fromthe outset. But we are
unwi I ling to say that failure of the objective of the conspiracy
means the defendant's special skills did not "significantly
facilitate" the crimnal activity. W look at the use of those
skills through Wlson's eyes. He used those skills to generate the
drugs to be distributed. He later used those skills to facilitate
transfer of the drugs w thout being caught. The district court's
findings on this issue are not clearly erroneous.

For the foregoing reasons the convictions of defendants Wite
and Wlson on Count 1 are vacated. Their convictions on Count 2
are affirmed. This case is remanded for entry of a judgnent of
conviction on the original verdict in Count 1 and for resentencing.

VACATED in part, AFFIRMED in part and REMANDED

KING Circuit Judge, concurring in part and dissenting in part.

Al t hough | concur in the majority's affirmance of Appellant
White's conviction, | find nerit in Appellant WIlson's claimthat
he was entitled to a jury instruction on the |esser-included
offense of <conspiracy to possess cocaine. Accordingly, |

respectfully dissent fromthe decision to affirmhis conviction.
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| . The Evidence Supporting WIlson's Theory of the Case

As an initial matter, | believe it is necessary to set out in
sone detail the extensive trial testinony offered by the defense
t hat supports Wlson's claimthat he conspired only to possess, and
never harbored any intent to distribute, the cocaine. Wiiving his
Fifth Anmendnent right, WIlson took the witness stand and testified
at great length about a nunber of matters that are directly
relevant to his claimof entitlenment to a | esser-included offense
instruction. First, he told of his extensive history of substance
abuse which he inherited fromhis father's side of the famly. He
testified about his bouts with alcoholism as early as his high
school years, his addiction to various prescription nedications,
and finally his severe cocaine abuse that led to the conviction
which is the subject of this appeal.

Specifically, with respect to his cocaine addition, WIson
stated that within a short tinme after his first exposure to the
drug he was intensely addicted. He testified that had snorted so
much cocaine within the first eight nonths of use that the drug had
eaten away nost of the septuminside his nose. WIson's preferred
method was to drink cocaine powder stirred into ice water. He
clai med that he ingested nassive doses of the drug in this manner.
He recounted periods in which he was so affected by the drug that
he could not eat or sleep for over a week. During these periods
Wl son described his mnd as "ra[c]ing literally a hundred and
fifty mles an hour."™ He further discussed how his tolerance to
cocaine dramatically increased over tinme, requiring increasing

doses to acquire the sane physical effect. WIson explainedto the
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jury how excruciating his wthdrawals were -- "the nost

uni magi nable torture"” -- and that his chief concern at any given
nmonment was to possess an adequate stash of cocaine. "I had a
horror of running out of it. | didn't want that to ever, ever
happen. | wanted to get enough so | didn't run out," he told
jurors.

Wl son also discussed his relationship with Wlite and
Northcutt. W I son deni ed havi ng bargai ned for twenty-one kil ograns
of cocaine; he testified that he had agreed with Northcutt to
exchange | egal services for $100,000 and one kil ogram of cocai ne.
Wl son clai nmed that Northcutt had never stated that he was going to
| eave twenty-one kil ogranms in the hotel roomwhere WI| son agreed to
pi ck up what he expected would be $100,000 and one kil ogram of
cocai ne. ®

Wlson testified that his friend Wite's role in the
transaction was limted to serving as a bodyguard on the night of
Novenber 20, 1990, when the two nen went to the Holiday Inn to pick
up what WIson believed would be cash and a single kilogram of
cocaine. WIlson clained that he told Wite that WIson was goi ng
to pick up a large anobunt of cash and that White had no know edge
of any cocai ne being exchanged until the two nen opened up the

sui tcase and di scovered twenty-one kil ograns.®

> The only evidence that the Governnent offered regarding
the all eged agreenent to exchange twenty-one kil ograns was
Nort hcutt's uncorroborated testinony. Unlike nunerous other
conversations between Northcutt and Wl son, that alleged
conversati on was not taped-recorded.

6 The recording of the events in the hotel roomwas only on
vi deot ape. The Governnent did not offer any audi otape into
evi dence, so there is no way to determ ne what the two nen said
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Wl son testified that after the two nen left the hotel room
w t hout taking any of the cocaine, WIson stayed up that entire
ni ght exhausting his own supply of cocaine. WIson clainedthat at
this point he was on a severe cocaine binge, which had been
exacerbated by the prospect of possessing the trenendous anmount of
cocai ne that he had seen at the hotel. He stated that the next
nmorning he drove to Wite's house, hoping Wiite would offer him
cocai ne, which Wiite did not. WIson denied that the two nmade any
arrangenents about Northcutt's cocaine. WIson, who cl ai nred he had
that norning degenerated into a state of dimnished capacity,
testified that he was so addicted to the drug that he was unable to
resist the siren song of the abundance of cocaine in the hotel
room Wl son then testified about going to the hotel for the
second ti me:

| can't really explain what ny intent was at that tine.

| don't know if | had any intent. | was being pulled
toward the cocaine . . . . Wen | got to the hotel |
went back upstairs. | went up to the 9th floor. I
wal ked in. | put whatever | put in the green bag.

didn't even count them There was no need for ne to
count them It was a lot of cocaine. | put it in the
bag, and | bolted out the door. . . . | was going to go
take the cocaine that | had, | was going to go . . .
sonewhere and do that stuff until | ran out of it again
whi ch woul d have been several years admttedly, but I
woul dn't have lived that long. | was going to do it and
doit, and | was going to see this thing through to the
end of ne. . . | was going to do cocaine until |

couldn't do anytﬁing el se.
When police arrested Wl son as he exited fromthe hotel, they found
on his person a small anobunt of cocaine and a straw -- a snorting
device -- containing a residue of cocaine.

A second defense wtness, psychiatrist Janmes Gigson

to each other.
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testified that he had known WIson for sone tine, in both a
pr of essi onal and personal capacity. Gigson corroborated WIlson's
testinony about his long history of severe substance abuse.
Gigson opined that in WIlson's case his "propensity" was
congenital. Gigson was specifically questioned in the
hypot heti cal about whether soneone in WIlson's state of severe
addi cti on m ght have been able to forman intent only to possess an
inordinately large quantity of cocaine, such as that involved in
the instant case, rather that to possess with the intent to
di stribute. The follow ng colloquy with defense counsel nerits
full quotation

Q As | described specific intent -- that is intent to

di stribute as opposed to general intent that is an intent

to possess for one's self -- what happens to [a seriously

addi cted] individual's capacity to formspecific intent

as opposed to general intent?

A It woul d becone | ess and | ess because t hey woul d not

see beyond sinply obtaining, getting. So they will not

be thinking interns of goal -oriented achi evenent, future

acts. It would be here and now.

Q . . . [I'lf such an individual were given an
opportunity to obtain nore cocaine, even at (reat
potential personal risk or cost, absent sone intervening
ci rcunst ances beyond an i ndividual's control, could this
person's behavi or be predicted?

A Yes, sir, it could be.
Q What would it be?

A They would try to obtain at any expense.

1. Wlson's Entitlenent to a Lesser-Included O fense Instruction
Turning to the legal significance of this testinony, | believe
that under the established standards regarding the propriety of

| esser-included offense instructions, WIlson was entitled to an
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instruction on conspiracy to possess. | agree that in reviewing a
district court's refusal to submt a Ilesser-included offense
instruction, we nust apply the two-pronged standard which the

majority applies. See Schnmuck v. United States, 489 U. S. 705

(1989). Wth deference, | disagree wwth the majority's application
of the second prong -- whether "a jury could rationally find the
defendant quilty on the |esser offense, yet acquit him of the
greater." |d. at 716 n. 8.

The majority errs by accepting the Governnent's argunent that
Wl son cannot possibly satisfy the second prong in view of the
| arge anobunt of cocaine involved in this case. The Gover nnent
argues that the extensive quantity precludes ajury fromrationally

finding that Wl son did not conspire to possess with the intent to

distribute, as opposed to conspiring with the intent only to
possess. The Governnent and the majority cite cases from ot her
circuits in which courts have rejected a defendant's claim of
entitlenment to a |lesser-included of fense charge when a def endant
possessed an anount of cocaine so large that it belied any

suggestion of personal use. See, e.qg., United States v. Zapata-

Tamal l o, 833 F.2d 25 (2d Cr. 1987) (jury could not rationally find
t hat defendant possessed seven-and-a-half kilos of cocaine for
personal use).

Such cases are not precisely on point in the present case. To
my knowl edge, in no case in which a court has deni ed a defendant a
| esser-included of fense i nstruction on sinpl e possessi on because he

possessed a l|large anount of narcotics, see generally, David E

Ri gney, Annotation, Propriety of Lesser-Included-Ofense Charge in
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Federal Prosecution of Narcotics Defendant, 106 A L.R Fed. 236
(1992) (collecting cases), did the defendant take the stand and
offer the sane type of defense as Wlson. WIson clained that he
was so addicted that his only intent was to possess enough cocai ne
to enable himto ingest the drug for the remainder of his life,
even if he died in the process of attenpting to consune it all. He
testified that he was so nentally and physically affected by his
addi ction that his exclusive desire was to ingest the drug. Dr

Gigson's testinony supported this claim Moreover, as the

majority notes, in cases |ike Zapata-Tanmallo, the Governnent

offered other evidence that indicated that a defendant who
possessed a substantial anobunt of a controlled substance also
intended to distribute it. In the instant case, the Governnment was
unable to offer against WIson the usual evidence of an intent to
distribute, such as paraphernalia comonly associated wth
distribution or a prior crimnal record of distribution. |ndeed,
as the mgjority points out, the Governnent's only evidence of
Wlson's intent to distribute, other than the sheer quantity of
cocai ne involved, was evidence that Wite had in the past
di stributed cocaine to WI son.

A well-established |line of authority holds that a | esser-
i ncluded offense instructionis required if any evidence is offered
that permts jurors rationally to acquit of the greater offense and
convict of the lesser -- irrespective of how tenuous or
unbel i evabl e a judge nmay consi der the testinony or evidence to be.

See, e.qg., United States v. LaMrte, 950 F.2d 80, 84 (2d Cr. 1991)

("It is well settled that 'a crimnal defendant is entitled to have
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instructions presented relating to any theory of defense for which

there is any foundation in the evidence, no matter how weak or

i ncredi ble that evidence nmay be (citation omtted).); United

States v. Soleto-Miurillo, 887 F.2d 176, 178 (9th G r. 1989) ("[The]

evi dence nmay be weak, insufficient, inconsistent, or of doubtful

credibility" (citation omtted).); United States v. Thorton, 746

F.2d 39, 47 (D.C. Cr. 1984) ("Under settled principles, . . . a
defendant is entitled to an instruction on a |esser included
offense if there is any evidence fairly tending to bear upon the
| esser included offense, “~however weak' that evidence may be.");

United States v. Chapnman, 615 F.2d 1294, 1301 (10th Cr. 1980),

cert. denied, 446 U S. 467 (1980).° The Suprene Court has | ong

espoused simlar views, at least in the context of nurder trials.

See, e.q., Beck v. Alabama, 447 U S. 625, 635 & n.11 (1980);

Stevenson v. United States, 162 U S. 313, 314-15, 323 (1896). 1In

St evenson, the trial judge denied the capital defendant's request
for a lesser-included offense instruction on mansl aughter. The
Court reversed the conviction. The Court held that a judge's
opi nion that the evidence agai nst a defendant was not credible or
ot herwi se had no probative value was irrelevant to determ ning
whet her a defendant was entitled to a |esser-included offense

instruction on nmanslaughter. As the Court stated, weighing
evidence is the exclusive province of the

jury:

" The majority of state courts |likew se adhere to this
extrenely perm ssive standard. See, e.qg., State v. Belle, 576
A . 2d 139, 148 (Conn. 1990); Wllianms v. State, 665 P.2d 260, 261
(Nev. 1983) People v. Farner, 365 N E . 2d 177, 180 (I1l1. App.
1977) .
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[A]s long a there is sone evidence upon the subject [of
mans| aughter] the proper weight to be givenit is for the

jury to determne. . . . The evidence m ght appear to
the court to be sinply overwhelnmng to show that the
killing was in fact murder, and not mmansl aughter or an

act perforned in self-defense, and yet, so long as there
was sone evidence relevant to the act of mansl aughter,
the credibility and force of such evidence nust be for
the jury, and cannot be [a] matter of law for the
deci sion of the court.

ld. at 314 (enphasis added); see also Sparf & Hansen v. United

States, 156 U.S. 51 (1895).

Therefore, when a defendant seeks a | esser-included offense
instruction, a judge nust |ook at the evidence supporting the
defendant's theory of the case, in the light nost favorable to the
def endant, and ask only whet her the evidence profferedis mnimally
sufficient to support an acquittal on the greater offense and a

conviction on the |esser-included offense. Ccf. Jackson .

Virginia, 443 US. 307 (1979) (discussing simlar approach in
context of appellate review of constitutional sufficiency of the
evi dence to support a conviction).® Because W/Ison undoubtedly
presented sone evidence upon which a jury could rationally acquit
of conspiracy to possess with the intent to distribute and instead

convict of conspiracy to possess, a lesser-included offense

8 Jackson concerns appellate review of the sufficiency of
evidence to convict, while the instant case involves appellate
review of the sufficiency of evidence to acquit. Wile Jackson's
"deferential standard of review," United States v. Nusraty, 867
F.2d 759, 765 (2d Cr. 1989), is analogous, it is not exactly the
converse of the reviewin this type of case. Although appellate
courts assess the sufficiency to convict by considering the
evidence in a light nost favorable to the prosecution, Jackson
still establishes a rather high evidentiary floor: a rational
jury nust find beyond a reasonable doubt. The standard for a
rational acquittal is nmuch nore permssive. A rational jury
obvi ously need not find a fact beyond a reasonabl e doubt to
rationally acquit. There nust only be sone evidence, however
slight, to acquit.
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i nstruction shoul d have been granted.

There is one exception to the rule that once the defense
offers any evidence supporting its theory it is entitled to a
| esser-included offense instruction. That exception, allowng a
judge as a matter of law to foreclose a jury's consideration of
such evidence for purposes of convicting of a |esser-included
offense, is when the defense's testinony or other evidence is
"incredible or otherwi se insubstantial on its face" -- such as if
the defendant's claim "could not have occurred under the |aws of

nature." United States v. Osum 943 F.2d 1394, 1405 (5th Gr.

1991).

Wiile it may rai se eyebrows, WIlson's theory of personal use
is not facially incredible or insubstantial. Wl son's nost
conpel ling testinony, which was supported by Dr. Gigson's expert
opi nion, was that Wl son entered into the conspiracy because he saw
it as an opportunity to possess all the cocaine that he could
possi bly ever consune, even if it killed him in the process.
Wl son portrayed hinself as a proverbial Mdas with respect to
cocai ne. The substantial amount of cocaine involved is, thus,
consistent with Wlson's theory of defense. Jurors would not have
been irrational in crediting the defense's claim supported by
vol um nous testinony from WIlson and Gigson, that WIson never
intended to distribute and conspired only to possess the cocai ne
for personal use.

Accordingly, | believe that WIson should be granted a new
trial. | respectfully dissent from the decision to affirm his

convi cti on.
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