IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 91-1384

DCP FARMS, ET AL.,
Pl ai ntiffs-Appellees,

ver sus

CLAYTON YEUTTER, SECRETARY OF
AGRI CULTURE, AND U.S. DEPARTMENT
OF AGRI CULTURE, ACGRI CULTURAL
STABI LI ZATI ON & CONSERVATI ON SERVI CE,
Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Northern District of M ssissippi

Bef ore REAVLEY, H G3 NBOTHAM and DeMOSS, Circuit Judges.
H G3 NBOTHAM Circuit Judge:
This appeal raises the question of whether the "nere

appearance of bias or pressure" standard adopted in Pillsbury Co.

v. FTC, 354 F.2d 952 (5th Gr. 1966) applies to clains of inproper
congressional interference wwth an adm nistrative determ nati on of
eligibility for farm subsidies. W find that contact between a
congressman and the U. S. Departnent of Agriculture involving a
pendi ng proceedi ng that was neither quasi-judicial nor judicial is
not governed by the Pillsbury standard. We hold that in such

proceedi ngs congressional contact does not go beyond the pale

unless it causes the adm nistrator to consi der extraneous factors



in reaching his decision. We conclude then that renmaining
adm ni strative procedures were not tainted and the district court
abused its discretion by review ng the agency deci si on when these
adm ni strative renedi es were not exhausted. Judicial intervention
in the agency's deci sion-nmaki ng process before DCP Farns exhausted
its admnistrative renedies is unjustified without a clear show ng
of futility. W reverse the district court's grant of injunctive
relief and remand the case with instructions

to dism ss.

l.

Farmers submit annual farm operating plans, which serve as
subsidy applications, to the county Agricultural Stabilization &
Conservation Service office. A county commttee of |ocal farners
elected by their peers nakes an initial determnation of
eligibility and anount of subsidy. Appeal is to a state commttee
of farnmers appointed by the Secretary. Despite this del egation of
deci si on-nmaki ng responsibility to the state and | ocal commttees,
the USDA expressly reserves the right to reverse or nodify any
determ nati on made by a county or state commttee or by the Deputy
Adm nistrator. 7 C.F.R 8 1497.2(d). Any producer or participant
dissatisfied wth a decision at any |evel may  request

reconsi derati on. Esch v. Yeutter, 876 F.2d 976, 987 (D.C. Cr.

1989). If the USDA decides to review a determ nation nade at the
state or county |l evel, a Deputy Adm ni strator investigates the case

and makes an initial determnation. |If the Deputy Adm nistrator's



initial determnation is adverse a farnmer nmay appeal to a USDA
hearing officer.

DCP Farns are three joint venture farnms wwth cotton, rice, and
ot her crops in Tuni ca and Coahoma counties, M ssissippi. This case
arises fromattenpts by the Departnent of Agriculture to enforce
the statutory limt of $50,000 per "person" in federal crop
subsi dies against DCP Farnms. 7 U S.C. § 1308. The three farns,
controlled by two famlies, had created 51 irrevocable trusts to
maxi m ze the nunber of "persons" eligible to receive farm subsidy
paynents. DCP Farms were slated to receive $1.4 nmllion in
subsidies for the 1989 crop year.

After the county conmttee approved DCP Farns' requested
subsidy for the 1989 crop year, the USDA decided to review DCP
Farns' eligibility. In Septenber 1989, the USDA's Ofice of
| nspector Ceneral released a report of abuses of the farm subsidy
program The report highlighted DCP Farns as an exanple of
egregi ous viol ations of the $50,000 per person limt. This report
spar ked consi derable publicity and in late 1989, USDA officials net
with Congressional staff involved in agricultural affairs to
di scuss the issues raised inthe OGreport. John Canpbell, Deputy
Undersecretary of Agriculture for Commodity Prograns, and WIIiam
E. Penn, Assistant Deputy Admnistrator for State and County
Operations of ASCS, attended the neeting. Parks Shackel ford, the
key staff aide on agricultural issues for Congressman Huckaby, the
chairman of the Subcommttee on Cotton, Rice, and Sugar was an

active participant. DCP Farns were specifically discussed.



On Decenber 6, 1989, Chairman Huckaby wote to Agriculture
Secretary Yeutter expressing concern about "a nunber of recent
press itens reporting abuses of the new farm program paynent
eligibility regulations.” The letter cites DCP Farns as descri bed
inthe OGreport as an exanpl e of conti nued abuse of the statutory
limt on paynents. The nost pointed part of the letter states

As the principal sponsor of the |egislation which

establi shed the new paynent eligibility requirenents, |
feel strongly that the [DCP Farns] operation violates

both the spirit and letter of the law. It was clearly
not the intent of Congress that such operations would
qualify for such vast suns; if this operation does
receive the reported $1.4 million, it will only happen

because USDA has failed to i npl enent and enforce the | aw
as i ntended by Congress.

Congressman Huckaby urged the Secretary "to carefully review the
Tuni ca County, M ssissippi case and any other sim |l ar operations."
He was particul arly concerned about the treatnent of 51 irrevocabl e
trusts as "persons” in |ight of previous assurances fromthe USDA
that it need not codify the treatnment of irrevocable trusts and
estates, but could leave it to the Secretary to regulate.
Congressman Huckaby i ndicated that if the USDA al | owed DCP Farns to
treat all 51 irrevocable trusts as "persons,”" he would introduce
legislationto revise the definition of "persons” to exclude trusts
entirely.

In response to Congressman Huckaby's letter, Penn drafted a
| etter which was signed by Canpbell on behal f of Under Secretary of
Agriculture Richard Crowder. The letter inforned Congressman
Huckaby t hat the DCP Farns case was under adm ni strative revi ew and

assured himthat "the Departnent of Agriculture will take a very



aggressive positionin dealing with this case.” The letter did not
suggest that the USDA was conmtted to a specific outcone. In
fact, the Secretary's letter indicates a likelihood that DCP Farns'
organi zati on would be allowed under an equitable reorganization
rule allowing farnmers to reorganize their holdings to prevent a
reduction in paynents.

In April 1990, the Deputy Admnistrator notified the
M ssi ssippi ASCS office that the initial determ nation on DCP Far ns
for 1990 would be nade at the national Ilevel along with the
agency's initial determnation of DCP Farns' eligibility under the
1989 plan. On June 1, 1990, the Deputy Adm nistrator issued three
| etter opinions concluding that DCP Farns had adopted schenes or
devices to evade the paynent |imtation provisions and therefore
was ineligible to receive any subsidy paynents for the 1989, 1990,
or 1991 crop years.

DCP Farns appealed from the initial determnation and
requested a hearing, which was set for Decenber 12, 1990. Before
t he hearing, however, DCP Farns obtained docunents disclosing the
USDA neeting with congressional staffers and the letter from
Chai rman Huckaby. DCP Farns petitioned the Deputy Adm nistrator to
disqualify all enployees and officials of the national office from
further involvenent in the admnistrative proceedings. The
petition was deni ed.

On Decenber 12, 1990, DCP Farnms sued for declaratory and
injunctiverelief allegingthat i nproper congressional interference

denied them due process and that USDA's conduct was arbitrary,



capricious and an abuse of discretion under the Admnistrative
Procedure Act. The district court granted DCP Farns' request for
permanent injunctive relief. The USDA appeal s.
.
DCP Farms' due process claim is based upon this court's

decisionin Pillsbury Company v. Federal Trade Conmm ssion, 354 F. 2d

952 (5th Cir. 1966). Wile Pillsbury's case was pendi ng before the
FTC, the Subcommttee on Antitrust and Monopoly of the Senate
Judiciary commttee held hearings at which several nenbers of the
Commi ssion and its staff appeared, including the author of the
Comm ssion's final opinion. The commttee nenbers questioned the
FTC nenbers at | ength about their reasoning and were critical of an
earlier FTC ruling in the case. 1d. at 964. The Federal Trade
Comm ssion eventually found that Pillsbury had violated § 7 of the
Cl ayton Act.

The Pillsbury court held:

when an investigation "focuses directly and

substantially upon the nental decisional processes of a

Comm ssion in a case which is pending before it, Congress

is no longer intervening in the agency's legislative

function, but rather, inits judicial function. At this

|atter point, we becone concerned with the right of

private litigantstoafair trial and, equally inportant,

withtheir right to the appearance of inpartiality, which

cannot be maintained unless those who exercise the

judicial function are free from powerful externa
i nfluences."

354 F.2d at 964 (enphasis in original). Pillsbury has been
interpreted to invalidate adjudicative agency decisions whenever
congressional contact with an agency creates the nere appearance of

bi as or pressure. D.C Federation of Gvil Ass'ns v. Vol pe, 459




F.2d 1231 (D.C. Cr. 1971). The district court here relied on
Pillsbury to conclude that Congressman Huckaby's letter to the USDA
i nval i dated the agency's adm nistrative determ nation by creating
an appearance of bias or pressure. The district court held that
Chai rman Huckaby "exerted i nperm ssi bl e i nfl uence upon officials at
the national |evel of the Departnent of Agriculture in an effort to
dictate the outcone of those proceedings."”

We nust disagree with the district court's determ nation that
Pillsbury governs this case. Pillsbury holds that the appearance
of bias caused by congressional interference violates the due

process rights of parties involved in judicial or gquasi-judicial

agency proceedings. 354 F.2d at 964. See D.C. Federation of Gvic

Associations v. Volpe, 459 F.2d 1231, 1246 (D.C. Cr. 1972),

(declining to apply Pillsbury standard to congressional
interference where the Secretary's action was neither judicial nor
quasi -judicial). Pillsbury was a case pending before a quasi-
judicial body which would render the agency's final decision. 1In
contrast, the contact here occurred well before any proceeding
whi ch could be considered judicial or quasi-judicial. This case
woul d not have reached the stage when it could fairly be called
adj udicative or quasi-judicial wuntil the hearing which was
schedul ed for Decenber 1990. There was no hearing on the nerits of
DCP Farns' application for farmsubsidy paynents because DCP Farns
abandoned the adm nistrative process for this litigation.

In short, the congressional conmmunication here was not ained

at the decision-nmaking process of any quasi-judicial body.



Congressman Huckaby was concerned about the admnistration of a
congressionally created program The di spute between the USDA and
DCP Farns was part of a |l arger policy debate. Applying Pillsbury's
stringent "nere appearance of bias" standard at this juncture of
admnistrative process would erect no small barrier to
Congressi onal oversight. It reflects an insular view of these
adm ni strative processes for which we find no warrant. W are
unwilling to so dramatically restrict comrunications between
Congress and t he executive agenci es over policy issues. Appearance
of bias is not the standard.
L1,
Actual bias is ordinarily required to invalidate decisions by

federal agencies. See Dirt, Inc. v. Mbile County Conm ssion, 739

F.2d 1562 (11th Gr. 1984), ("Although such an appearance of bias
is clearly present in this case, the standards governing
admnistrative proceedings are far nore relaxed than those
controlling judicial proceedings."). An admnistrative decision
will be overturned only when the hearing officers' mnd is

irrevocably closed or there was an actual bias. United States v.

Bat son, 782 F.2d 1307, 1315 (5th Cr. 1986). See also FTC v.
Cenent Institute, 333 U S. 683 (1948).

We agree with the D.C. Crcuit's conclusion in Peter Kiewt

Sons' Co. v. U S. Arny Corps of Engineers, 714 F.2d 163 (D.C. Cr

1983) that the proper standard for evaluating congressional
interference with non-judicial decisions of adm ni strative agenci es

is whether the conmmunication actually influenced the agency's



deci si on. More specifically, the test is "whether 'extraneous
factors intruded into the calculus of consideration' of the

i ndi vi dual decisionmaker." 1d. at 170, quoting D.C. Federation

459 F.2d at 1246.

This focus on the intrusion of inproper extraneous factors
into the agency's deci si on-nmaki ng process recogni zes the political
reality that "nmenbers of Congress are requested to, and do in fact,
intrude in varying degrees, in admnistrative proceedings." S. E. C

v. Wieeling-Pittsburgh Steel Corp., 648 F.2d 118, 126 (3d Gr.

1981) (en banc). It would be unrealistic to require that agencies
turn a deaf ear to comments fromnenbers of Congress. The agency's
duty, so long as it is not acting in its quasi-judicial capacity,
is sinply to "give congressional conmments only as nuch deference as
they deserve on the nerits." |d.

We are cautious in reading extraneous factors too broadly,
|l est they inpair agency flexibility in dealing with Congress. In
particul ar, an agency's patient audience to a nenber of Congress
will not by itself constitute the injection of an extraneous
factor. Nor would a sinple plea for nore effective enforcenent of
a law be the injection of an inproper factor. A truly extraneous
factor nust take into account "considerations that Congress could

not have intended to make relevant.” D.C. Federation, 459 F.2d at

1247.
Congressional "interference" and "political pressure" are
| oaded terns. W need not attenpt a portrait of all their sinister

possibilities, even if we were able to do so. W can neke plain



that the force of logic and ideas is not our concern. They carry
their own force and exert their own pressure. |In this practica
sense they are not extraneous. That a congressman expresses the

view that the l|aw ought not sanction the use of fifty-one

irrevocable trusts to gain $1.4 mllion in subsidies is not
i nperm ssible political "pressure." It certainly injects no
extraneous factor. W find no due process right in these

prelimnary efforts to persuade the governnent to grant farm
subsi di es sufficient to exclude the political tugs of the different
branches of governnent, and we see nothing nore here. W reject
the holding of the district court that DCP Farns could ignore the
adm nistrative procedure yet available to it and turn to the
consequence of this bypass of renedies.

| V.

The Adm nistrative Procedure Act provides for judicial review
of agency action only where it is "nmade reviewable by statute" or
is "final agency action." 5 USC § 704 The deputy
admnistrator's initial determnation of eligibility for farm
subsidy paynents is not nade reviewable by statute, nor is it the
USDA's final action on DCP Farns application. W review the
district court's ruling concerning exhaustion of admnistrative

renedi es for abuse of discretion. Grard v. Klopfenstein, 930 F. 2d

738, 741 (9th Cir. 1991).
The exhaustion requirenent i s not absolute, however, and this
court has recogni zed exceptions. The district court apparently

relied upon two of these exceptions to conclude that imedi ate

10



judicial review of the agency's decision was appropriate. e
conclude that as a matter of |aw neither exception applies to the
facts of this case. The exceptions to the requirenent that
adm ni strative renedi es be exhausted apply only in "extraordinary

circunstances.” Central States S.E. and S. W Areas Pension Fund v.

T.I.ME -D.C, Inc., 826 F.2d 320, 329 (5th Cr. 1987). The first

is when "the plaintiff contends that the admnistrative system

itself is unlawful or unconstitutional." Patsy v. Florida Int'

University, 634 F.2d 900, 904 (5th G r. 1981). This exception is
i nappl i cabl e because the chal l enge here is not to provisions of the
adm ni strative process, but to its alleged subversion.

The second exception to the exhaustion requirenent relied upon
by the district court is when the plaintiff denonstrates that "it
would be futile to conply with the admnistrative procedures
because it is clear that the claimw |l be rejected.” Patsy, 634
F.2d at 904. We are convinced that DCP Farnms has failed as a
matter of |law to produce evidence sufficient to support a finding
of futility.

The district court relies upon tw facts to support its
concl usion that the USDA process would be futil e because the cl aim
woul d clearly be rejected. First, the district court cites the
fact that Don Lloyd, the ASCS officer appointed to conduct the
appel | ate hearing, had reviewed the | etter USDA sent in response to
Congressman Huckaby's letter. Second, the district court relies
upon the USDA's summary rejection of DCP Farns' petition to recuse

the entire national |evel of the USDA from consideration of their

11



case. A summary rejection was justified, however, by the
unreasonably broad nature of the requested relief. It does not
convi nce us that the USDA woul d have unreasonably refused a request
for a different hearing officer had DCP Farns nmade such a request.
In any event, evidence that a hearing officer read a letter
involving this case is weak evidence that pursuing admnistrative
appeal s woul d have been futile. W recognize DCP Farns' concern
that its appeal would have been heard by an officer it considered
tai nted by knowl edge of Congressnman Huckaby's | etter. Nonethel ess,
these two pieces of evidence, wthout nore, do not support a
conclusion that pursuit of the USDA appeals process would be
futile.

The appropriate forumfor resolving this dispute is an appeal
froma final USDA decision. The relief that DCP Farns sought here
IS exceptional. The federal courts are asked to enjoin an
adm ni strative agency from proceeding through its internal review
process to reach a final agency decision. W decline to intrude
into the USDA's adm ni strative process where the plaintiff has not
denonstrated a valid reason to be excused from exhausting its
adm ni strative renedi es. To the extent that DCP Farns believes
that extraneous factors were considered in the USDA's initial
determnation, it may nake that argunent in its appeal of the
Deputy Adm nistrator's deci sion.

We conclude that the district court erred in granting DCP
Farns' request for injunctive relief. Accordingly, we REVERSE and

REMAND with instructions to di sm ss.
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