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DAVIS, G rcuit Judge:
Lennox Canpbell (Canpbell) pleaded guilty to aiding and
abetting the distribution of cocaine, in violation of 21 U S.C. 8§

841(a)(1), and 18 U.S.C. § 2. He was sentenced to 211 nonths



i nprisonnment and five years supervised rel ease. M chael Watson
(Wat son) pleaded guilty to aiding and abetting the distribution of
cocai ne base, in violation of 21 U S.C. §8 841(a)(1) and 18 U S.C
8§ 2. He was sentenced to 121 nonths inprisonnent, 5 years
supervi sed rel ease, and a fine of $5,000.00. Canmpbell appeals both
the denial of his notion to withdraw his plea of guilty and his
sent ence. Wat son appeals his sentence. We consolidated these
appeal s because they involve codefendants and simlar issues. W
affirm Canpbell's conviction and sentence. W vacate Watson's
sentence and remand for resentencing.
| .

From May through July of 1991, undercover officers of the
Dal | as Pol i ce Departnent conducted an investigation that invol ved,
at various tines, Canpbell, Wtson, WIliam Lonnie Calahan
(Cal ahan), Eric Wight (Wight) and Patrick B. Geen (Geen). 1In
July of 1991, all five participated in the sale of approximtely
250 grans of cocaine powder to the undercover officers. Al five
were arrested at the site of the sale, the Redbird Mall in Dallas.
I n August of 1991, a grand jury handed down a four count i ndictnent
agai nst the defendants. Canpbell was naned i n counts one and four.
Wat son was nanmed in all four counts.

Canmpbell was released on bail in Novenber of 1991. Wi | e
Canmpbell was out on bail, an organized crinme drug task force was
i nvestigating a nunber of individuals in Brevard County, Florida,
near Olando. WIIliam Thomas Ray (Ray), an agent with the Bureau
of Alcohol, Tobacco and Firearns, and case agent for the

prosecution of Canpbell and his co-defendants, |earned about this



investigation in |ate Decenber. According to Agent Ray, "they
comuni cated to us in late Decenber that . . . they had a dial
i npul se recorder attached to the phone of the suspects in Florida,"
and "they wanted us to get sone subscriber information on the
persons' nunbers that were being called in the Dallas area."”
In md-January, Agent Ray's office served a subpoena on
Sout hwest ern Bel | and di scovered Canpbel I 's honme phone nunber anong
those | isted. About that tine, the Florida authorities told Agent
Ray's office that C audette Hubbard (Hubbard), a cousin of
Canmpbel | 's, was a target of the investigation. Agent Ray's office
suspected a connection between Canpbell and the Florida drug
i nvesti gati on.
On January 23, 1992, Canpbell pleaded guilty to count four of
the indictnent in exchange for being dropped from count one. A
provi sion of that agreenent provided that:
Canpbel | shall cooperate with the Governnent,
by giving truthful and conplete information
and/or testinony concerning Canpbell's
participation in and know edge of crimnal
activities. The Governnent agrees that if the
def endant conplies with section 5K1.1 of the
sentencing gquidelines, the Governnent wll
file a notion with the Court asking for a
downward departure from the applicable
gui del i ne range.?
St. dair Theodore (Theodore), of the United States Attorney's
Ofice for the Northern District of Texas, was the | ead prosecutor

for the case against Canpbell. Both Agent Ray and M. Theodore

IU.S.S.G 8§ 5K1.1 provides:

Upon notion of the governnent stating that the defendant
has provi ded substanti al assistance in the investigation
or prosecution of another person who has commtted an
of fense, the court may depart fromthe guidelines.
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testified that they understood the plea agreenent to inply a grant
of use immunity for the information Canpbell would reveal. The
scope of the immunity had to be worked out, and M. Theodore asked
Canmpbell to give a proffer of what he intended to tell the
governnent. On the day the plea agreenent was reached, Canpbel

mentioned his know edge about drug activities in Houston and New
York. He did not nention know edge of drug activities in Florida.

In the latter part of February, Agent Ray told M. Theodore
about the Florida drug i nvestigation. Because of the "new crim nal
of fense that [Canpbell] was commtting at the tinme," M. Theodore
deci ded not to grant Canpbell use imunity. M. Theodore further
testified that "I could not jeopardi ze that investigation and [give
Canmpbel | 's attorney the] information that | had received about his
client." So M. Theodore "did not relay any further information"
to Canpbell's |awer and delayed working on the use imunity
agr eement .

Shortly thereafter, in a letter dated February 27, 1992,
Canpbell gave his proffer. He said that he would tell the
gover nnent information about drug transactions in Dallas, Houston,
and the State of New York. Again Canpbell did not allege that he
coul d provide information about operations in Florida.

On March 10, 1992, the governnent received its first concrete
information that Canpbell was involved in an ongoi ng drug of f ense.
The Florida authorities intercepted and recorded a phone
conversation between Canpbell and Hubbard in which the two

di scussed a drug deal. Canpbell was subsequently indicted in the



Mddle District of Florida on charges arising out of the Florida
i nvesti gati on.

The governnent never scheduled a debriefing neeting wth
Canpbel | . Nor did it file a 5K1.1 notion in Canpbell's behal f.
Canmpbell filed a nmotion to withdraw his guilty plea because the
governnent had failed to allow himto performhis part of the plea
agr eenent .

At a hearing on the notion, Canpbell said that he spoke with
Cl audette Hubbard "for the purpose of getting information to pass
it to the governnent." To this, he added the sonewhat i npl ausible
story that his current roonmate, Leunford Brown (Brown), had
aut horized himto set up drug deals for the governnment. According
to Canpbell, Brown had shown hi mdocunentation that he was a police
officer. But this occurred three years earlier. Thus, Canpbel
testified wwth respect to the March 10 call:

Canmpbel | : Brown waked nme up and asked ne to
call C audette Hubbard and see if she woul d be
1né$3?sted to cone here and buy sone drugs and
Q So Leunford Brown was asking you to make
the call on behalf of him for his drug dea
with C audette?

Canmpbell: O to get her to cone here to buy
drugs so that he could bust her. That was his
words to ne.

Agent Ray testified that he was not aware that anyone in the
gover nnent had authori zed Canpbell to work for the governnment or
make deals on the governnent's behalf. M. Theodore testified

that, on January 23, 1992, he fully intended to conply with the

agreenent .



The district court overruled Canpbell's notion for |eave to
w thdraw the plea of guilty. 1In so doing, it found that Canpbel
gave "preposterous" testinony and "lied" under oath. The court
further found that the governnent had "not engaged in any
m sconduct . " Canpbell was later acquitted of the charges arising
out of the Florida investigation.

The facts surroundi ng WAt son's appeal are not as conplex. He
pl eaded guilty to count three of the indictnment, in exchange for
the charges in counts one, two, and four being dropped. His plea
agreenent provided:

WATSON shal | cooperate with the Governnent, by
giving truthful and conplete information
and/or testinony during the trial of any
codef endant concerni ng WATSON' S and
codef endant CAMPBELL, VRl GHT, GREEN and
CALAHAN S participation in and know edge of
crimnal activities. The Governnent agrees
that if the defendant conplies wth section
5K1.1 of the sentencing guidelines, the
Government will file a notion with the Court
asking for a downward departure from the
applicable guideline range. . . . . The
Governnment shall advise the Court, via the
Probation Departnent, of the extent of
CALAHAN S [sic] cooperation.

The governnent interviewed Watson for Geen's trial. But it
did not file a 8 5K1.1 notion for downward departure in Watson's
behal f. At the sentencing hearing, WAtson's attorney raised this
issue. He told the district court that he had requested that the
governnent file the notion, that the governnent had declined
W t hout explanation, to do so and that it was his understanding
that they would file such a notion as part of the plea agreenent.
Watson testified at the hearing that he had answered the

governnment's questions, and that he had cooperated with them and



stood ready to cooperate with themat all tines. He stated that he
understood that the § 5K1.1 notion of the government reconmmendi ng
downward departure was dependent on his cooperation. The
governnent did not nake any statenents in response. The district
court did not respond to Watson's counsel's argunent, and went on
to sentence Watson within the guidelines as calculated by the
Probati on Departnment in the Presentence Report. (PSR

1.

A

Canpbel | contends that he was induced to plead guilty by the
governnent's promse to nove for downward departure if he
cooperated. He further contends that he stood ready at all tines
to conply with his part of the agreenent. However, he argues, the
gover nnment breached the agreenent by not granting himimunity or
seeking his assistance. Thus, contends Canpbell, his guilty plea
is void because it was involuntary. The governnent argues that it
did not breach the agreenent because Canpbell did not satisfy the
conditions upon which its alleged obligations were predicated
Specifically, the governnent argues that Canpbell wthheld
know edge of the drug deal he was negotiating in Florida.

The district court held a hearing on this issue. Afterwards,
it determ ned that Canpbell was "not entitled to withdraw his plea
agreenent,"” and that "[t]he governnent ha[d] not engaged in any
m sconduct."” W interpret this to be a determnation that the
governnent did not breach the plea agreenent when it refused to

submt a 5K1.1 notion on Canpbell's behalf.



Whet her the governnent's conduct violated the terns of the
pl ea agreenent is a question of law. United States v. Val enci a,
__F.2d __, ., 1993 W 46576 at * 3 (5th Cir. 1993). Canpbell
bore the burden of proving the underlying facts establishing a
breach by a preponderance of the evidence. United States .
Conner, 930 F.2d 1073, 1076 (4th Gr.), cert. denied, 112 S.Ct. 420
(1991); United States v. Hurtado, 846 F.2d 995, 997 (5th Gr.),
cert. denied, 488 U S. 863 (1988) (defendant seeking w thdrawal of
a guilty plea under Fed. R Crim P. 32(d) has burden of proving
that withdrawal is justified); But see United States v. Tilley, 964
F.2d 66, 71 (1st Cir. 1992). "In determ ning whether the terns of
a plea agreenent have been violated, the court nust determ ne
whet her the governnent's conduct is consistent with the parties'
reasonabl e understandi ng of the agreenent." Valencia, __ F.2d at
., 1993 W. 46576 at * 3.

Qur review of the record persuades us that the district
court's determnation is correct. The plea agreenent conditioned
the governnment's obligation to submt a 5K1.1 notion on Canpbell's
"conpl[iance] with section 5K1.1." Section 5K1.1 allows the court
to depart fromthe guidelines if the governnent submts a notion
"stating that the defendant has provided substantial assistance in
the investigation or prosecution of another person who has
commtted an offense.” So at a mninmum the plea agreenent
condi ti oned the governnent's obligation to submt a 5K1.1 notion on
Canmpbel l's "substantial assistance” in the investigation or
prosecution of another crimnal offender. W have indicated that

standing ready and willing to cooperate with the governnent m ght



constitute "substantial assistance." United States v. Melton, 930
F.2d 1096, 1098-99 (5th Cr. 1991).

However, instead of substantially assisting the governnent's
i nvestigation and prosecution of crimnal offenders, Canpbell
wor ked against those efforts by engaging in new drug offenses.
Mor eover, Canpbell, by engaging in crimnal activities, nade
hinmself the target of a new investigation. This fact nade it
difficult for prosecuting authorities in Dallas to debrief Canpbell
about his drug activities wthout alerting himand others to the
Florida investigation. For exanple, the governnent woul d have been
concerned about negotiating the scope of use imunity wthout
disclosing to himthat they knew that he and others were invol ved
in ongoing crimnal activity.

Canmpbell did not nerely fail to satisfy the "substanti al
assi stance" condition of his plea agreenent. The agreenent also
condi ti oned the governnent's obligation to submt a 5K1.1 notion on
Canpbel | "giving truthful and conplete information" about
Canpbel |l 's "participation in and know edge of crimnal activities."
However, Canpbell conceal ed i nformati on about his participation in
and know edge of crimnal activities. When he entered into the
pl ea agreenent, Canpbell nentioned his ability to give information
about drug activity in Texas and New York, but made no nention of
his ongoing activities in Florida. Simlarly, in his proffer
letter, Canpbell expressed willingness to give information about
drug activities in Texas and New York, but again conceal ed the fact
that he was involved in ongoing crimnal activity in Florida.

Canmpbel | continued this dishonest behavior by testifying that he



made the suspect phone calls in order to gather nore information
for the government. Not only does this conduct show t hat Canpbel
was not forthcom ng with the governnent, but it belies his efforts
to convince this Court that he stood ready and willing to discuss
his crimnal activities in Florida.

Canmpbel | argues that his acquittal of the charges arising out
of the Florida investigation exonerates him of any crimnal
wrongdoi ng. However, Canpbell bears the burden of proving that the
governnent breached his plea agreenent. So the acquittal is not
determ nati ve.

Because Canpbel l failed to satisfy the “"substantial
assi stance" and "truthful" information conditions of his plea
agreenent, the plea agreenent did not obligate the governnent to
submt a 5K1.1 notion in Canpbell's behalf. WMreover, Canpbell has
not shown that any other source of authority obligated the
governnment to submt a 5K1.1 notion on his behal f. See Wade v.
United States, 112 S.Ct. 1840, 1843, 118 L. Ed.2d 524, 531 (1992);
United States v. Urbani, 967 F.2d 106, 109 (5th Cr. 1992). And a
district court may not downwardly depart under 8 5K1.1 unless the
governnent nmakes a notion to that effect. Wade, 118 L.Ed.2d at
530. So Canpbell is not entitled to the relief that he seeks.

In his reply brief, Canpbell contends that the district court
abused its discretion in denying his notion for |eave to wthdraw
his guilty plea. Adistrict court has broad discretion in deciding
whet her to allow a defendant to withdraw a guilty plea. Fed. R
Crim P. 32(d); United States v. R nard, 956 F.2d 85, 88 (5th Cr.

1992) . This decision calls for consideration of a nunber of
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factors, including whether (1) the defendant has asserted his
i nnocence; (2) the governnment would be prejudiced; (3) the
def endant has delayed in filing his notion; (4) w thdrawal would
substantially inconvenience the court; (5) close assistance of
counsel was present; (6) the original plea was know ng and
voluntary; and (7) the wthdrawal would waste judicial resources.
Rinard, 956 F.2d at 88 & n. 13. None of these factors weigh in
Canmpbel | 's favor. In particular, we note that Canpbell nade no
claimof innocence in his notion for leave to withdraw his guilty
pl ea;? he had assistance of counsel when he pled guilty; and his
pl ea was knowi ng and voluntary. W find that the district court
did not abuse its broad discretion in denying Canpbell's notion to
w thdraw his guilty plea.
B

Under U S.S.G § 3Bl.1(a), the district court increased
Canmpbel |'s base offense level by four levels for his organizing
role in the offense. Canpbell does not dispute that five
i ndividuals were involved, but contends that the evidence was
insufficient to support the district court's finding that he was an

organi zer or |eader. W disagree.

2Canmpbel | argues that he has consistently asserted his
i nnocence, pointing out that he originally pled not guilty, and
that he maintained his innocence at the sentencing hearing and in
interviews with the Probation Departnent. However his brief in
support of his notion for leave to wthdraw his plea of gqguilty
cited only the governnent's refusal to file a 5K1.1 notion in his
behal f. Moreover, these protestations contradict his assertions
that he is entitled to a reduction in his sentence for acceptance
of responsibility in light of his quilty plea and "truthful
adm ssion of his involvenent in the offense and rel ated conduct."

11



We review a district court's finding that a defendant was an
organi zer or |eader under the clearly erroneous standard. United
States v. Chavez, 947 F.2d 742, 746 (5th Gr. 1991). Anpong the
consi derations suggested by 8§ 3Bl.1(c)'s commentary are decision
meki ng aut hority, planning, organi zing, recruitnment of acconpli ces,
the scope of the illegal activity, and authority over others.
US S G 8§ 3B1.1, Application Note 3.

Det ective Benjam n, of the Dallas Police Departnent, testified
that, in July of 1991, he net with Cal ahan and Canpbel|l at a Dall as
Stop 'N Go and attenpted to set up a 5-ounce cocai ne buy. Cal ahan
i ntroduced Canpbell as his stepfather and said that Canpbell had
supplied tw co-defendants from whom Detective Benjamn had
previ ously purchased cocai ne. After Cal ahan and Detective Benjamn
agreed on a deal, a neeting place, and a tinme, Canpbell nodded in
agr eenment .

Detective Benjamn also testified that he spoke with LeRoy
Wite (White), a confidential informant who had since died.
According to Detective Benjamn's testinony, Wite nentioned that
there was a drug organi zation that sold "weight,"” i.e., ounces and
above. Wiite offered to introduce Detective Benjamin to those
peopl e, from whom Detective Benjam n could make "nultiple buys."”
Anmong t hose people, Wiite nentioned Canpbell as soneone who "coul d
get nme what | needed."”

Detective Kenneth LeCesne (LeCesne), the Dallas Police
Departnent O ficer who supervised the i nvestigation of Canpbell and
hi s co-defendants, testified about Canpbell's role in the drug sale

that precipitated Canpbell's arrest. According to Oficer LeCesne,
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Canpbel | wal ked into the office of a beeper conpany and stood in
t he wi ndow, surveying the Redbird Mall's parking | ot. WAtson drove
around the parking lot on a notorcycle. Wen he finished, he gave
a "thunmbs up" signal to Canpbell. Canpbel | then wal ked out to
wher e WAt son had parked the notorcycle. He |looked at a car driven
by Cal ahan, and notioned with his head to where Detective Benjamn
was parked. Cal ahan then sold the cocaine to Detective Benjam n.

Canmpbel | testified that he was not organi zi ng Cal ahan, Wi ght,
Wat son, and Green. He denied being present at the neeting at the
Stop 'N Co. He said that he went to the mall to pay sone phone
bills.

The district court found that Oficers Benjam n and LeCesne
were "telling the truth." The court found that Canpbell's
testi nony was not credi ble. The above evi dence adequately supports
the district court's determ nation that Canpbell was an organi zer
or |eader of the offense. See United States v. Kinder, 946 F.2d
362, 369 (5th Cir. 1991), cert. denied, 112 S. Ct. 2290 (1992).

Canmpbell's reliance on United States v. Sostre, 967 F.2d 728
(st Cr. 1992), is msplaced. In Sostre, the First Crcuit
characterized the defendant's i nvol venent in a cocai ne di stribution

conspiracy as that of a "steerer," a person who "directs buyers to
sellers in circunstances in which the sellers attenpt to concea
t hensel ves fromcasual observation." Sostre, 967 F.2d at 733. It
then reversed a district court determ nation that the defendant had
acted as a supervisor in the conspiracy, noting that he had no
control over the cocaine, was not the principal with whom the

governnent transacted the sal e, needed t he approval of codefendants
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bef ore maki ng representations to buyers, and did not control other
codef endants. Sostre, 967 F.2d at 733.

Canmpbell made no such showing. |In fact, the district court
heard evidence that cut in the opposite direction. For exanple,
the district court heard testinony that Canpbell had supplied the
cocai ne for several deals, that he was in a position to approve or
di sapprove a transacti on negoti ated by hi s codef endant Cal ahan, and
that he directed the execution of the cocaine sale at the Redbird
Mal | . The district court did not clearly err in increasing
Canmpbel |'s base offense level for his organizing role in the
of f ense.

C.

The district court refused to downwardly adjust Canpbell's
base offense level tw levels under US S G §8 3El1.1(c) for
accept ance of responsibility. Canpbel | argues that he was entitled
to the downward adjustnent. This argunent has no nerit.

A def endant bears the burden of proving to the district court
that he is entitled to the dowward adjustnment. Kinder, 946 F.2d
at 367. We reviewa district court's acceptance of responsibility
determ nation under a standard of review "even nore deferential
than a pure clearly erroneous standard." Kinder, 946 F.2d at 367.

The district court refused to credit Canpbell's testinony that
he went to the mall only to "pay sone bills." Canpbell's attenpt
to mnimze or deny involvenent in the offense supports the
district court's refusal to grant a two level reduction for
acceptance of responsibility. See United States v. Lara, 975 F. 2d

1120, 1129 (5th Gr. 1992); United States v. Brignman, 953 F. 2d 906,
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909 (5th Gr. 1992) ("A defendant's coyness and |ack of candor

denonstrate an i nadequate acceptance of responsibility.").

L1,
A

Wat son argues that the Governnent breached its pl ea agreenent
and that he is entitled to specific performance of the agreenent.
He asks to be resentenced in front of a different judge with the
benefit of the governnent's 8§ 5K1.1 notion. He requests a hearing
for the district court to determne the extent of his cooperation.

The governnent argues that it did not breach the plea
agreenent because Watson did not give truthful and conplete
information regarding his involvenent in the charges agai nst him
The governnent al so argues that the district court is not required
to hold a hearing on the extent of Watson's cooperation because
Wat son has not alleged that the governnent refused to nove for a
downward departure for an illegal reason

The governnent of fered no response to refute Watson's evi dence
that he fully cooperated with the governnent as required by the
pl ea agreenent. Also, the district court did not make a finding on
whet her the governnent breached its plea agreenent with Watson
Therefore, we nust remand for a determ nation on that issue. |If
the district court finds that the governnent breached the plea
agreenent, we nust also decide whether Watson is entitled to

specific performance of the plea agreenent.
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In support of his argunent that he is entitled to specific
performance of the plea agreenent, Watson relies on our decisionin
United States v. Melton, 930 F. 2d 1096 (5th Gr. 1991). In Melton,
we held that a cover letter, in which the governnent stated that it
woul d reconmmend departure based upon defendant's full and conpl ete
debriefing and substantial assistance to the governnent, was part
of the plea agreenent. Melton, 930 F.2d at 1098. W also said
that if the defendant, "in reliance on the letter, accepted the
governnent's offer and did his part, or stood ready to perform but
was unable to do so because the governnment had no further need or
opted not to use him the governnent [was] obliged to nove for a
downward departure."” Melton, 930 F.2d at 1098-99.

The governnent contends that the recent Suprene Court deci sion
in Wade v. United States, 112 S.C. 1840, 118 L. Ed.2d 524 (1992),
undercuts Melton's reasoning to the point that Melton shoul d not be
followed. This issue was raised in United States v. Oe, No. 91-
2888 at 8 (5th Gr. 1992) (unpublished), but we did not decide it
at that tine. In WAde, the Suprene Court held that a district
court may not downwardly depart under 8§ 5K1.1 unl ess the governnent
makes a notion to that effect. Wade, 118 L.Ed.2d 530. [N
addition, it held that 8 5K1.1 and its correspondi ng statute, 18

U S. C 8§ 3553(e) gave the governnent "a power, not a duty,"” to file
such a notion. Wade, 118 L. Ed. 2d at 531. The Court concl uded t hat
"a claimthat a defendant nerely provided substantial assistance
w il not entitle a defendant to a renedy or even to di scovery or an
evidentiary hearing." Wde, 118 L.Ed.2d at 531. A district court

may review the governnent's exercise of discretion in this area
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only on the sane basis as other discretionary decisions by a
prosecutor--district courts may grant relief if they find that the
refusal was based on an wunconstitutional notive such as the
defendant's race or religion. Wde, 118 L.Ed.2d at 531.

The crucial elenment in this case and in Melton, which was not
present in Wade, is the existence of a plea bargain in which the
gover nnment bargained away its discretion to not submt a 8§ 5KI1.1
not i on. See United States v. Wade, 936 F.2d 169, 170 (4th CGr.
1991) .3 The facts of today's case are nore consistent wth
Santobell o v. New York, 404 U.S. 257, 262, 92 S.Ct. 495, 30 L. Ed. 2d
427, 433 (1971). In Santobello, the Suprene Court held that
"[When a plea rests in any significant degree on a prom se or
agreenent of the prosecutor, so that it can be said to be part of
t he i nducenent or consideration, such prom se nust be fulfilled."
Santobello, 404 U.S. at 262. Inplicit inthis holding is the fact
that the governnment nmay bargain away its discretion. Santobell o,
404 U. S. at 262.

We choose to harnonize Wade and Santobello in the manner
suggested by the Seventh Circuit. In United States v. Burrell, 963
F.2d 976, 985 (7th Cir.), cert. denied, 113 S.Ct. 357 (1992), the

Seventh Circuit said that "a prosecutor's power to nake or withhold

3The plea agreement in this case is unusual for its lack of
| anguage giving the governnment the wunfettered discretion to
determ ne whether it would submt a 8§ 5K1.1 notion in the
def endants behal f. For exanple, the plea agreenent in U bani, 967
F.2d at 107 & n. 2, "unequivocally disclainmd" any obligation by
t he governnent to file a 8 5K1.1 notion. At oral argunment, counsel
for the governnment acknow edged that om ssion of such | anguage was
an oversight in this case.
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a 8§ 5K1.1 notion is a formof prosecutorial discretion which is not
reviewable for arbitrariness.” However, it continued:
I]f a prosecutor prom ses a defendant to nmake
8§ 5K1.1 notion in exchange for a guilty
lea, and then welshes on the bargain, a
different rule applies. "[A] guilty plea
i nduced by an unkept bargain is involuntary.
So if the prosecutor nmakes and does not keep a
promse to file a § 5K1.1 notion, and the
promse is material to the plea, the court

must all ow the defendant to withdraw the plea
and start over."

[
a
p

Burrell, 963 F.2d at 985 (7th Cr. 1992) (citations omtted).

This is a unique case governed by a plea agreenent in which
t he governnent did not reserve the discretion to determ ne whet her
t he defendant's cooperation nerited a 8 5K1.1 notion. In such a
case a district court has authority to determne whether a
def endant has satisfied the terns of his plea agreenent, even if
one of those terns deals with assistance to the governnent.

We conclude that Melton is still viable and requires the
district court to specifically enforce the plea agreenent if it
finds that the governnent breached it. This conclusion is
supported by our recent decision in United States v. Val enci a,
F.2d at __ , 1993 W 46576 at * 4. |In that case, we remanded with
orders that a pl ea bargain be specifically enforced where def endant
"ha[d] elected specific performance rather than wthdrawal of his
plea as his renedy." Valencia, __ F.2d at __, 1993 W. 46576 at *
4. |If specific performance is called for, WAtson's sentence nust
be vacated, and he nust be sentenced by a different judge.
Santobell o v. New York, 404 U.S. 257, 263, 92 S.Ct. 495, 30 L. Ed. 2d
427, 433 (1971); United States v. Col df aden, 959 F.2d 1324, 1329
(5th Gir. 1992).
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O course, if the governnent is ordered to file a 5Ki1.1
nmotion, it remains free to informthe district court of the extent
and usefulness of the defendant's cooperation. See US S G 8§
5K1.1, Application Note 3. Mreover, the district court nmay or may
not conclude that the defendant's cooperation warrants a downward
departure from the defendant's guideline range. UuS S G 8§
5K1.1(a).

B

Wat son argues next that he was deni ed due process because the
district court did not inform him before accepting his guilty
pl ea, that the sentencing guidelines instruct the court to consider
all relevant conduct in determning the sentence. Wtson seeks to
have his sentence nodified to reflect only the crimnal conduct to
whi ch he pleaded guilty.

This argunent is new on appeal. Nevert hel ess, we have
considered it and find no nerit to it. In United States v.
Pearson, 910 F. 2d 221, 223 (5th Gr. 1990), cert. denied, 111 S. C
977 (1991), we held that a defendant had no due process right to be
notified, before the district court accepted his guilty plea, that
his sentence would be enhanced for recidivism pursuant to the
sent enci ng gui del i nes. We said: "Due process does not nandate

notice, advice, or a probable prediction of where, within the
statutory range, the guideline sentence will fall." Pearson, 910

F.2d at 223.¢

“'n his initial brief, Watson argued that the district court
did not conply with Fed. R Cim P. 11 when it accepted Watson's
plea of guilty because the district court did not address Watson
personal ly, and on the record, regarding the nature of the charges
against him the terns of the plea agreenent, and whether he
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| V.

For the reasons stated above, we affirm Canpbell's conviction
and sentence. W remand for a determ nation of whether the
gover nnment breached Watson's pl ea agreenent by not filing a 8§ 5K1. 1
notion in Watson's behalf. [|f the district court finds that the
governnent breached the agreenent, it should order specific
performance of the agreenent, and Watson shoul d be resentenced by
a different judge.

AFFI RMED in part, VACATED in part, and REMANDED in part.

understood the nature of the charges to which he pled. In his
reply brief, however, he withdrewthis issue. Watson "is no | onger
seeking to reverse his conviction nor to wthdraw his plea of

guilty."
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