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PER CURI AM

Westi nghouse Credit Corporation requested rehearing by the
panel to clarify the scope of the remand to the bankruptcy court
articulated in the panel opinion reported at slip op. 3422 (5th
Cr. Mar. 9, 1992). After careful consideration, we voted to GRANT
the petition for panel rehearing. In connection therewith, we
W thdraw our earlier opinion in this appeal in its entirety and
substitute the foll ow ng:

In this bankruptcy case, we exam ne several issues concerning
a debtor's exenption from discharge. First, must this Court
retroactively apply the preponderance of evi dence standard of proof
for dischargeability exceptions as articul ated by the Suprene Court
after the bankruptcy court entered judgnent?, second, did the
bankruptcy court clearly err in exenpting the debt under three
First Equi pnent Leasing Corporation |eases and one Wstinghouse
Credit Corporation|lease fromdischarge?; third, did the bankruptcy
court clearly err in finding the debt from another Wstinghouse
| ease di schargeable?; and, fourth, did the district court err in
refusing to award the prevailing creditors either pre- or post-

petition attorney's fees?

| . BROKE LUCE

Billye and Jack Luce ("the Luces") were partners in several
partnerships in the 1980's: L & L Leasing ("LLL"), L & L
International ("LLI"), and L & L International Enterprises ("LLE")
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(collectively, the "Luce Partnerships"). The Luces not only
operated a successful Amway distribution business, but also
purchased conputer conponents for the purpose of conbining them
into conputer systens. First Equi pnment Leasing Corporation
("FELC') and Westinghouse Credit Corporation ("WCC') engaged in the
equi pnent | easi ng busi ness. This case is about the unfortunate
| iai son between the Luces and the equi pnent |essors.?

The general schene involved procurenent of comerci al
financing from various finance conpanies. The conpani es | eased
parts for various multi-user conputer systens to the Luces and the
Luce Partnerships. The finance conpanies, after Jack Luce signed
an acknow edgenent that the particul ar equi pnent had been received
i n good order, and, in sone cases, after Billye Luce had personally
guaranteed the | ease paynents, advanced the cost of the equi pnent
| eased from them by the Luces and the Luce Partnerships to a
conputer supplier. The conputer supplier, however, was in cahoots
wth Jack Luce. | nstead of sending the | eased equi pnent to the
Luce Partnershi ps, the equi pnent supplier secretly kicked back the
money it received fromthe finance conpanies to Jack Luce or the

Luce Partnerships. Qut of fifteen funded | eases, only two conputer

systens were actually delivered. The two systens served as
collateral for at |least fourteen financing transactions. In total,
. In its opinion, the bankruptcy court provided a

conplete review of the parties' clains, defenses, the stipul ated
facts, and findings of fact as to FELC and WCC. First Equip.
Leasing Corp. v. Luce (In re Luce), 109 B.R 202 (Bankr. N. D
Tex. 1989). Rather than repeat the facts in detail, we nerely
summari ze them




Jack and Billye Luce enpl oyed over $500,000 of the diverted funds
for personal use. The dispute we consider today concerns five
transactions wwth two different finance conpanies.

Jack, doing business as LLE, signed three equi pnent | eases
with FELC. Billye personally guaranteed each of the | eases. Jack
acknow edged that the conputer systemlisted in each of the | eases
had been delivered in good working order. |In reasonable reliance
on the |eases, guarantees, and acknow edgenents, FELC paid a
conput er systemsupplier ("Equipnent Supplier"”) for the equi pnent.
But t he Equi pnment Supplier never delivered the conputer systens to
the Luces. |Instead, the Equi pnent Supplier passed on approxi mately
seventy percent of the funds it received fromFELC -- $115,500 for
each of the three systens -- to the Luce Partnerships. Jack and
Billye owe FELC alnobst five hundred thousand dollars under the
t hree equi pnent | eases.

Both Billye and Jack Luce, doing business as LLI, signed two
ot her equi pnent | eases, which the |essor |ater assigned to WCC
The finance conpany paid the Equi pnment Supplier for the equi pnent,
then | eased the equipnent to the Luces. The Luces defaulted on
both | eases, |leaving Billye and Jack indebted to WCC for over two
hundred thousand dollars. WCC sued in state district court to
recover the unpaid balance under the two equipnent |eases and
sought sequestration of the collateral for the |eases. Proceeds
fromthe sale of certain collateral sequestered and sold renains
wth the Cerk of the District Court of Dallas County.

In late 1986, the Luces filed a voluntary petition for relief



under Chapter 7 of the Bankruptcy Code. This filing resulted in
the abatenent of the state court litigation before the court nade
a final determnation on the nerits. FELC and WCC initiated
adversary proceedings to determne the dischargeability of the
Luces' debt under the | eases and guarantees. The bankruptcy court
ent ered an agreed judgnent and order of nondi schargeability agai nst
Jack Luce in the adversary proceeding filed by FELC and in
conpani on adversary proceedi ngs brought by ot her fi nance conpani es,
but not in the adversary proceeding filed by WCC. FELC attenpted
t o persuade t he bankruptcy court to exenpt Billye Luce's debt under
the guarantees from dischargeability under 11 U S.C. 8§ 523(a).?2
WCC argued that neither Jack nor Billye should be discharged from
debt under the two WCC | eases under 11 U. S.C. § 523(a).

After a consolidated bench trial in the adversary proceedi ngs,
t he bankruptcy court entered its findings of fact and concl usi ons
of |aw. In separate judgnents, the court denied the

di schargeability of Billye Luce's entire debt to FELC and deni ed

2 8§ 523(a) of the Bankruptcy Code ("Code") provides in
rel evant part that a di scharge under the Code

does not discharge an individual debtor from any debt--

(2) for noney, property, services, or an

extension, renewal, or refinancing of credit,

to the extent obtained by--
(A) false pretenses, a false representation, or
actual fraud, other than a statenent respecting a
debtor's or an insider's financial condition;

(4j for fraud or defal cation while acting in
a fiduciary capacity, enbezzlenent, or
| arceny;

11 U.S.C. 8 523(a)(2), (a)(4) (1979 & Supp. | 1991).
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the dischargeability of Billye and Jack Luce's debt on the second
WCC | ease. The court awarded both creditors pre- and post-j udgnment
interest and costs. The district court affirmed the judgnents of
t he bankruptcy court.

Inthis Court, Billye Luce appeal s the non-di schargeability of
her debt to FELC and WCC WCC appeals the dischargeability of
Billye and Jack Luce's debt on its first | ease. FELC appeals the
deni al of pre- and post-petition attorney's fees only as to Billye,
but WCC appeal s the denial of attorney's fees as to both Billye and
Jack.® W affirmin part, vacate in part, and remand for further

proceedi ngs consistent with this opinion.

1. PLAYI NG FAST AND LUCE

We set aside findings of fact by a bankruptcy court only when

they are clearly erroneous. Jordan v. Southeast Nat'l Bank (In re

Jordan), 927 F.2d 221, 223-24 (5th Cr. 1991) (citing Bankr. Rule
8013). W engage in a de novo review of the bankruptcy court's
conclusions of law. 1d. at 224 (citing Bankr. Rule 8013). Since
"[d]eterm nations as to the dischargeability of debts under section
523 are reviewed under the clearly erroneous standard," we subj ect
only the bankruptcy court's conclusions as to attorney's fees to de

novo revi ew. See Cheripka v. Republic Ins. Co. (lIn re Cheripka),

No. 91-3249, 1991 W 276289, at *10 (3rd Cr. Dec. 31, 1991)

(citations omtted).

3 Jack Luce has not filed a brief in this appeal.
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A. Retroactive Application of G ogan

In Gogan v. Grner the Suprene Court announced a new rul e:

The "standard of proof for the dischargeability exceptions in 11
US C 8§ 523(a) is the ordinary preponderance-of-the-evidence

standard.” Gogan v. Grner, 111 S.C. 654, 661 (1991). The rule

that a creditor nust establish the nondi schargeability of its claim
by a preponderance of the evidence displaced the clear and
convincing evidence rule utilized by the Court of Appeals for the
Eighth Crcuit in reversing the Gogan district and bankruptcy
courts. 1d. at 656-57; see id. at 657 & n.7 (noting that "nobst
other Circuits" required proof by clear and convincing evidence to
avoi d di schargeability under 8§ 523).

The Court deci ded Grogan, however, after the bankruptcy court
and district court entered judgnents in this proceeding. Since the
bankruptcy court and the district court apparently required both
FELC and WCC to prove the nondi schargeability of their clains by
clear and convincing evidence,* the creditors assert that this
Court should remand to all ow t he bankruptcy court to make fi ndi ngs
of fact based upon the |ower preponderance of the evidence

st andar d. Both «creditors wurge this Court to apply the

4 O her decisions by the bankruptcy court judge indicate
hi s consistent application of the clear and convinci ng standard.
See, e.g., Zervas v. Nix (Inre Nix), 92 B.R 164, 169 (Bankr.
N.D. Tex. 1988); Norton v. Dean (In re Dean), 79 B.R 659, 662
(Bankr. N.D. Tex. 1987). The nenorandum order of the district
court exhibits application of the clear and convi nci ng standard.
Mem Order at 9.




preponderance of the evidence standard adopted in G ogan
retroactively.

The i ssue before us, then, is whether we nust apply the | ower

standard of proof articulated in Gogan retroactively. The
t hreshol d question under Janes B. Beam Distilling Co. v. Georgia,

111 S. . 2439 (1991), is whether the Suprene Court applied the
rule enunciated in Gogan to the parties in that case. See

Sterling v. Block, No. 90-3913, slip op. at 2572 (5th Gr. Jan. 30,

1992) . For "[o]nce retroactive application is chosen for any
assertedly newrule, it is chosen for all others who m ght seek its
prospective application.” Beam 111 S.C. at 2447-48.° Although
G ogan did not overtly address the retroactivity i ssue, nor reserve
the question of whether its holding applied to the parties before
it, weread the case as "following] the normal rule of retroactive
application in civil cases" and applying the preponderance of the
evi dence standard retroactively to the parties before the Court.
G ogan, 111 S.C. at 661 (reversing the judgnent of the court of
appeals that creditors who obtained a judgnent of fraud in a
jurisdiction requiring proof by a preponderance of the evidence
could not invoke collateral estoppel in the bankruptcy court
because the clear and convincing evidence standard applied to the
fraud exception fromdi scharge under 8§ 523); see Beam 111 S.Ct. at
2445,

5 We do not apply the factors set out by the Suprene
Court in Chevron Gl v. Huson, 92 S. . 349, 355-56 (1971), "if
the rule was retroactively applied to the parties in the case in
which it was originally announced."” Sterling, slip op. at 2572
(citing Beam 111 S.C. at 2446).
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Since the G ogan Court applied its own rule, we nust inpose
t he G ogan preponderance of the evidence standard retroactively in
this case. W remand the section 523 clains delineated in part
I1(C) to the district court to enable it to find whether WCC
sustained its burden of proof under the preponderance of the

evi dence standard enunci ated in G ogan.

B. Nondischargeability of Billye Luce's Debt to FELC and WCC

A di scharge in bankruptcy "does not discharge an individual

debtor from any debt . . . for nobney, property, services, or an
extension, renewal, or refinancing of «credit, to the extent
obtained by . . . false pretenses, a false representation, or
actual fraud . . . ." 11 U S.C 8 523(a)(2)(A) (Supp. 1991).

Al t hough the bankruptcy court found that Billye Luce did not
participate directly in Jack Luce's fraud, it inmputed Jack Luce's
fraudulent m srepresentations to Billye Luce based on several
findings, which are all anply supported by the record.

First, Jack Luce did "obtain noney, services and an extension
of credit from FELC by fal se pretenses, false representations and
actual fraud." Luce, 109 B.R at 206. Jack Luce mde false
representations to WCC about the exi stence of the equi pnent covered
by the second WCC | ease within the neani ng of 523(a)(2)(A). I1d. at
209. Billye Luce does not challenge these findings that Jack
Luce' s actions constituted "fal se pretenses, fal se representations,

or actual fraud" within the neaning of 8 523(a)(2)(A). Second,



Billye and Jack Luce were partners in the Luce Partnerships during
the tinme of Jack Luce's fraudul ent m srepresentations to both FELC
and WCC. | d. at 206, 209. Third, Jack Luce acted on behalf of the
Luce Partnerships and in the ordi nary course of the business of the
Part nershi ps when he made the false representations. As Jack
Luce's partner, Billye Luce certainly "shared in the nonetary
benefits" of Jack Luce's fraud. |d. Based on these findings, the
bankruptcy judge inputed the "know edge and actions" of Jack Luce
to Billye Luce. |d. at 206

Billye Luce challenges the district court's affirmance of the
bankruptcy court's determ nation that her debt to WCC on t he second
| ease and to FELC was nondi schar geabl e under section 523(a)(2)(A),
arguing that the court clearly erred. Billye Luce contends that
because she did not know about Jack Luce's fraudul ent
representations and because Jack Luce's fraudul ent representations
to FELC and WCC were outside the scope of the business of the Luce
Par t nershi ps, his know edge and actions cannot be inputed to her,
the "innocent partner." Moreover, Billye Luce argues that FELC and
WCC failed to sustain their burden of proof because the evidence
did not show that she actually obtained any noney, property or
services by fraud or benefitted nonetarily fromJack Luce's fraud.

Over a century ago, the Suprene Court established that

a partner's fraud [can] be inputed to a debtor to nake a

debt non-di schargeabl e under § 17(a)(2) of the Bankruptcy

Act, [the predecessor statute to 11 U.S.C. § 523(a)(2)].

This is true not only where the debtor did not consent to

h[er] partner's fraudul ent acts, but where [s]he had no

know edge or reason to have know edge of these acts.

Federal Dep. Ins. Corp. v. Calhoun (In re Cal houn), 131 B.R 757,
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760-61 (Bankr. D.D.C. 1991) (discussing Strang v. Bradner, 5 S. C

1038, 1041 (1885)). Qur research confirnms that "the | ower courts
have held that the rule continues that fraud can be inputed to an
i nnocent partner regardless of his know edge or involvenent for
purposes of 11 U S.C. 8 523(a)(2)(A)." Id. at 761.°

The evidence denonstrates that Jack Luce entered into the
equi pnent | eases on behalf of the Luce Partnerships and in the
ordi nary course of the business of the Luce Partnerships. Billye

Luce argues that she was a partner only in the "Amvay busi ness" and

6 See BancBoston Mirtgage Corp. v. Ledford (In re
Ledford), 127 B.R 175, 184 (M D. Tenn. 1991) ("authorities in
agreenent that the fraud of one partner nmay be inputed to another
for determning dischargeability under 11 U S.C. 8§ 523(a)(2));
Termnal Builder Mart v. Warren (In re Warren), 7 B.R 571, 573
(Bankr. N.D. Ala. 1980) (question "well settled" that "a debt
arising fromthe obtaining of goods by false pretenses of a
partner, acting for the partnership, constitutes a claimwhich is
not di schargeable in bankruptcy as to the m sbehavi ng partner,
the partnership, or an innocent partner"); cf. Inpulsora De
Territorio Sur, S.A v. Cecchini (In re Cecchini), 780 F.2d 1440,
1443 (9th Gr. 1986) (inputing partner's know edge and intent to
debtor under 8§ 523(a)6) because partner acted on behalf of the
partnership and in the ordinary course of the business of the
partnership in converting funds); Love v. Smth (Inre Smth), 98
B.R 423, 426 (Bankr. C.D. Ill. 1989) ("Many courts have found
that fraud commtted by an agent woul d render a debt
nondi schargeabl e as to a debtor-principal under 8§ 523(a)(2));
Fluehr v. Paolino (In re Paolino), 75 B.R 641, 649 (Bankr. E. D
Pa. 1987) (holding that if husband acted as wife's agent within
the scope of the agency rel ationship, then the agent's fraud
could be inputed to the principal under 8 523(a)(2)); Ctizens
State Bank v. Walker (In re Walker), 53 B.R 174, 179 (Bankr.
WD. M. 1985) ("fraud of an authorized agent, w thout nore, has
continually been recognized as a ground of nondi schargeability").

As noted by the bankruptcy court in Calhoun, a "few sharply
criticized" decisions have refused to inpute the fraud of an
agent to the principal wthout proof that the principal knew or
shoul d have known of the agent's fraud. For a critical
di scussi on underm ni ng the reasoni ng of those deci sions, see
Cal houn, 131 B.R at 761; Paolino, 75 B.R at 648-49; Wl ker, 53
B.R at 179-81.
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not in the "conputer business." Thus, she reasons, Jack Luce's
fraud was outside the scope of the "Amwmay business." These two
"busi nesses”" were both the business of the Luce Partnerships,
however . Billye Luce, Jack Luce's partner in the Luce
Par t ner shi ps, signed | eases, guarantees and accept ances of delivery
connected with the | ease financing.

Under section 523 (a)(2)(A), a debtor is not discharged from
any debt for noney, property, services or credit obtained by fraud.
Billye Luce nmaintains that her debt to FELC and WCC renains
di schargeabl e because she never actually obtained any noney,
property, services or credit for herself by fraud. The test under
section 523(a)(2)(A), however, is not whether the debtor actually
procured the noney, property, services or credit for him or
hersel f. 3 Collier on Bankruptcy 9 523.08[1] (15th ed. 1991).
Rat her , the Code dictates that a particular debt i's
nondi schargeable "[i]f the debtor benefits in some way" fromthe
nmoney, property, services or credit obtained through deception

Century First Nat'l Bank v. Holwerda (I n re Holwerda), 29 B.R 486,

489 (Bankr. MD. Fla. 1983) (holding that debtor who was a

princi pal of a corporation obt ai ned noney' w thin the neaning of
§ 523(a)(2)" when the creditor approved a | oan to the corporation).

Despite Billye Luce's testinony that she "never saw one dine
of that noney," the evidence shows that Billye Luce did benefit
fromJack Luce's fraud. As a partner, Billye Luce benefitted when
t he Equi prment Supplier passed on funds received by it from the

equi pnent |essors to the Luce Partnerships. Most of the noney
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obtained from the equipnment l|lessors went into Billye and Jack
Luce's joint bank accounts. In turn, the noney in the joint bank
accounts was used to acquire real estate, stock and oil and gas
investnments held jointly by Billye and Jack Luce, to pay busi ness
and personal expenses of the Luces, and to nake paynents on | eases
and | oans, sone of which Billye Luce had personal |y guarant eed.
Qur review of the record thoroughly convinces us that the
district court did not commt clear error when it affirmed the
bankruptcy <court's findings that FELC and WCC established,
apparently by clear and convincing evidence, that Billye and Jack
Luce's debt to WCC on the second | ease and Billye Luce's debt to
FELC were nondi schargeable under 11 U S. C. 8 523(a)(2)(A). FELC
and WCC were held to and satisfied a higher burden of proof than
that required by G ogan. Qur decision affirmng the district
court's judgnents "necessarily nmeans that the creditor[s] would

have prevail ed under a preponderance standard." Arkansas Al um num

Alloys, Inc. v. Joyner (In re Joyner), 132 B.R 436, 439 (D. Kan.

1991) .

C. Dischargeability of the Luces' Debt to WCC on the First Lease

In contrast to the equipnment on the second WCC | ease, which

t he Equi pnment Supplier did not deliver to the Luces, the bankruptcy

court found that the Equi pnent Supplier "substantially delivered"
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the equipnent on the first WCC lease to the Luces.’ Thus, any
representati ons nmade by Jack Luce concerning the existence of the
equi pnent on the first WCC | ease were not false. WCC argues that
the bankruptcy court erred in failing to nake findings of fact
relating to WCC s i ndependent theories of nondi schargeability under
section 523(a)(2) as to the debt on the first WCC | ease.® First,
WCC argues that not only did Jack Luce falsely represent the
exi stence of the equipnent, but that Jack Luce included false

representations in the application for the first WC | ease and

! Contrary to WCC s assertion, the bankruptcy court did
not clearly err in finding that the equipnment on the first WC
| ease was "substantially delivered." The record supports this
fi ndi ng.

8 WCC al so argues that it established its damages for
Jack Luce's conversion of the equipnent on the first WCC | ease by
a preponderance of the evidence. WCC m sconstrues the nature of
t he bankruptcy court's findings, however. WCC concedes that "the
i ssue of conversion was not asserted by any party or the court as
an issue during trial." Not only did the bankruptcy court raise
the conversion issue sua sponte, but it nerely addressed the
matter in dicta. The bankruptcy court sinply noted that Jack
Luce m ght have changed the serial nunbers on particul ar
equi pnent on the first WCC |l ease. |If proved by WCC, such
activity would have constituted conversion of WCC' s col |l atera
under 8§ 523(a)(6). Even if WCC had proved conversion, though,
WCC "failed to offer valuation testinony on allegedly converted
collateral on the first |ease."

Even if we were to entertain an argunent urging a statutory
basis for nondi schargeability not asserted below, it seens quite
apparent that WCC did not satisfy its burden of proof as to the
"W llful and malicious activity" necessary to establish
conversion of its collateral, nor did it neet the benchmark for
provi ng damages for conversion because it offered no val uation
evidence. First State Bank v. laquinta (In re laquinta), 98 B.R
919, 925 (Bankr. N.D. Ill. 1989) ("The fair market value of the
converted col lateral under 8§ 523(a)(6) is the appropriate neasure
of damages for conversion.") (citing Mursovillo v. Krause (In re
Krause), 44 B.R 159, 163 (Bankr. N.D. Ill. 1984)); see Haile v.
McDonald (In re McDonald), 73 B.R 877, 882 (Bankr. N.D. Tex.
1987) .
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obt ai ned the | ease financing under false pretenses. WCC contends
that Jack Luce fal sely represented that the equi pnent woul d be used
inthe Ammay part of LLI's business while harboring a secret intent
to use the noney for other purposes, and that WCC detrinentally
relied on the false representation in its evaluation and approval
process. This evidence, according to WCC, provides an alternative
basis for determning that Jack Luce fraudulently obtained the
first WCC | ease under section 523(a)(2)(A).°

Second, WCC maintains that Billye Luce acted with reckless
indifference in blindly signing the first WC |ease for over
$100, 000 worth of equipment without regard for its truth or
falsity. WCC argues that Billye Luce never asked questi ons or nade
obj ections when she signed obligations on behalf of the Luce
Par t ner shi ps. WCC contends that this reckless indifference
constitutes a "false representation” under section 523(a)(2)(A).
WCC al so argues that Billye Luce's reckless indifference to the
fraud of her agent, Jack Luce, in obtaining the first WCC | ease
renders her responsible for that fraud. Under either reckless
indifference theory, WC argues that Billye Luce's debt on the

first | ease is nondi schargeabl e under section 523(a)(2)(A).1°

o Billye Luce responds that this argunent seens to be
directed only to Jack Luce. |f Jack Luce obtained the first
| ease on behalf of LLI while acting in the ordinary court of
part nershi p business, however, any fraud on Jack Luce's part
could be inputed to his partner, Billye Luce. See supra p. 11 &
n. 6.

10 The district court explained the bankruptcy court's
| ack of findings on whether Billye Luce was reckl essly
indifferent in signing the first lease: "The case authority
cited by [WCC] . . . does not deal with a key factor in this

15



The bankruptcy court did not nmake specific findings of fact
regarding the fraud of Jack Luce in obtaining the first WCC | ease
or the reckless indifference of Billye Luce in signing the first
WCC | ease. Federal Rule of Cvil Procedure 52(a), which applies in
adversary proceedings under Bankruptcy Rule 7052, requires a
bankruptcy court to "find the facts specially” in all cases tried

upon the facts without a jury. See Texas Extrusion Corp. V.

Palner, Palner & Coffee (In re Texas Extrusion Corp.), 836 F.2d

217, 220 (5th Gr.), order aff'd, 844 F.2d 1142, cert. denied, 109
S.C. 311 (1988); Cties Serv. Co. v. Cean Drilling and

Exploration Co., 758 F.2d 1063, 1072 (5th Cr. 1985). "Findings of

fact are especially inportant when the trial court's decision turns

in part upon factual determ nations." Texas Extrusion, 836 F. 2d at

220. Since we have no opportunity, as did the bankruptcy judge
during the bench trial, to "judge the <credibility of the

W t nesses, " the determ nation of the dischargeability of the Luces

debt wunder section 523(a) presents a question of fact properly

case, viz., the fact that the partner with whom Billy Luce signed
the | ease agreenents was her husband of twenty-five years. G ven
the Luce's marital relationship," the district court found no
error. Billye Luce simlarly characterizes this case as one
"about an innocent, trusting, naive wife."

We view the inputation issue as one about business partners.
It is irrelevant to the determ nation of the dischargeability of
Billye Luce's debts under section 523(a)(2) that the business
partners al so enjoyed a marital relationship. The concepts of
| aw we enploy do not turn on the nature of the marita
relationship, but on the nature of the business relationship
bet ween the Luces -- the Luce Partnerships. The picture of
Billye Luce as a woman who dutifully served her husband's
interests wthout questions and w thout options ignores the
i nport of her college education and extensive busi ness
experi ence.
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resol vabl e by the bankruptcy court. Fed. R Cv. P. 52(a).

We vacate the judgnent of the district court affirmng the
bankruptcy court's judgnment with respect to the Luces' debt on the
first WCC | ease. W remand to enable the bankruptcy court to
determne whether WC proved its independent theories of
nondi schargeability as to the debt on the first WCC |ease by a
preponderance of the evidence. Specifically, 1) Did WCC prove by
a preponderance of the evidence that Jack Luce made false
representations in obtaining the first WCC | ease, rendering Jack
Luce's debt on that |ease nondischargeable under section
523(a)(2)(A)? If so, is that fraud properly inputed to Billye Luce
under the standards set forth in section I[1(B) of this opinion,
rendering Billye Luce's debt on the first WCC | ease
nondi schar geabl e under section 523(a)(2)(A?; 2) Dd WCC prove by
a preponderance of the evidence that Billye Luce acted wth
reckless indifference wth respect to the first WC | ease,
rendering Billye Luce's debt on the first WCC | ease

nondi schar geabl e under section 523(a)(2(A)?

D. Attorney's Fees

The district court affirnmed the bankruptcy court's denial of
all attorney's fees to both FELC and WCC. On cross-appeal, both
creditors seek prepetition attorney's fees, or, alternatively,
postpetition attorney's fees. W review these questions of |aw de

novo.
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1. Prepetition Attorney's Fees.

Both FELC and WCC claim entitlenent to attorney's fees
incurred before the Luces filed a voluntary petition for relief
under Chapter 7 of the Bankruptcy Code. WCC instituted suit to
recover the unpaid balance on its equipnent |eases in state
district court before the Luces filed under Chapter 7. The state
court did not finally determne the nerits of the dispute.

In Klingman the bankruptcy court held that a creditor who
prevail ed wunder section 523(a)(4) could recover prepetition

attorney's fees awarded in state court. Klingnan v. Levinson (In

re Levinson), 58 B.R 831, 837 (Bankr. N.D. IIl. 1986), aff'd, 66
B.R 548 (N.D. Ill. 1986), aff'd, 831 F.2d 1292 (1987); cf. Glpin

V. Glpin (Inre Glpin), 66 B.R 127, 132 (N.D. Ga. 1985) (holding

that the "bankruptcy court should not . . . award attorney's fees
for work on proceedings in state court that have not been awarded
by the relevant state court."). Wen a bankruptcy court determ nes
t hat the underlyi ng debt i s nondi schargeable, then "attorney's fees

awarded by a state court based on state statutory or contractual

grounds are [al so] nondi schargeable.” Levinson, 58 B.R at 837 n.7
(citations omtted). The Levinson court reasoned that the
"attorney's fees are part of the state court judgnent."” 1d.; see

Texas Venture Partners v. Christian (In re Christian), 111 B.R

118, 122 (Bankr. WD. Tex. 1989) (holding that attorney's fees
awarded to creditors in a state court final judgnment were
nondi schargeabl e under 8§ 523(a)(2)(A) (citations omtted). e

have not found, nor have the creditors directed our attention to,
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any cases holding that prepetition attorney's fees are
nondi schar geabl e under section 523(a) absent a state court judgnent
awarding attorney's fees to the creditors.

The state courts did not award attorney's fees to FELC or WCC.
FELC di d not even proceed agai nst the Luces or the Luce Partnership
in state court.! The state court did not enter a final judgnent
in the case brought by WCC to recover the unpaid balances on its
equi pnent | eases. W agree with the district court's affirmance of
the bankruptcy court's denial of prepetition attorney's fees to
FELC and WCC.

2. Postpetition Attorney's Fees.

FELC and WCC al so seek postpetition attorney's fees incurred
by them in litigating this adversary proceeding. After the
bankruptcy court and district court entered judgnents in this

adversary proceeding, this Court decided Jordan v. Southeast Nat'|

Bank (In re Jordan), 927 F.2d 221 (5th Gr. 1991). |In Jordan this

Court first confronted the i ssue of whet her postpetition attorney's
fees incurred by prevailing creditors are exenpt under 11 U S. C
523(a)(2). We explicitly adopted the Sixth Crcuit's approach:
11 U.S.C. 8§ 523(a)(2)(B) excepts fromdi scharge t he whol e
of any debt incurred by use of a fraudulent financial
statenent, and such a debt includes state-approved
contractually required attorney's fees.

Id. at 227 (quoting Martin v. Bank of Germantown (In re Martin),

761 F.2d 1163, 1168 (6th Gir. 1985) (enphasis added)): see

1 The record indicates that FELC did proceed in state
court agai nst the Equi pnent Supplier and individuals other than
t he Luces.

19



Transouth Fin. Corp. v. Johnson, 931 F.2d 1505, 1509 (11th Gr.

1991). Li ke section 523(a)(2)(B), section 523(a)(2)(A excepts
from discharge the debt incurred "by false pretenses, a false
representation, or actual fraud," whi ch enconpasses "st at e- appr oved

contractually required attorney's fees." Cf. Davidson v. Davidson

(In re Davidson), 947 F.2d 1294, 1298 (5th Cr. 1991) (follow ng

Jordan hol ding that "where a party has contracted to pay attorneys'
fees for the collection of a nondi schargeable debt, the fees al so
w Il not be discharged in bankruptcy" in a 8 523(a)(5) case).

Al t hough "prevailing creditors still have no statutory right
to attorney's fees" because section 523(d) only gives prevailing
debtors a right to attorney's fees in an adversary proceedi ng, we
reconciled giving prevailing creditors the contractual right to
attorney's fees with both the statutory |anguage and | egislative
history of section 523(d). Jordan, 927 F.2d at 227 (quoting
Martin, 761 F.2d at 1168) (enphasis added).??* O course, a creditor
can only recover postpetition attorney's fees when that right
arises froma contract between the creditor and the debtor that is
enforceabl e under state law. Transouth, 931 F.2d at 1509; Jordan,

927 F.2d at 227.

12 For a thorough discussion reconciling the statutory
| anguage and | egislative history of 8§ 523(d) with the recovery of
postpetition attorney's fees by a prevailing creditor based on
the creditor's contractual right to attorney's fees, see
Transouth, 931 F.2d at 1509; Jordan, 927 F.2d at 227-28; Martin,
761 F.2d at 1167-68. But see Transouth, 931 F.2d at 1514-18
(Aark, J., dissenting) ("validity under state |law of a
contractual provision for attorney's fees [does not] control[]
when Congress expressly evidences an intent to disallow such
fees.").
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We vacate the judgnent of the district court affirmng the
j udgnment of the bankruptcy court denyi ng FELC and WCC post petition
attorney's fees. W remand to allow the bankruptcy court to
exam ne the enforceability of any provisions in the FELC and WCC
| eases or guarantees entitling FELC to attorney's fees as agai nst
Billye Luce or entitling WCC to attorney's fees as against Billye
or Jack Luce. |f those provisions are enforceabl e under state | aw,
then the bankruptcy court should determne the appropriate

postpetition attorney's fees.

I11. A FEWLUCE ENDS

For the reasons stated above, we AFFIRM in part, VACATE in

part, and REMAND for further proceedings consistent with this

opi ni on.
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