UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 91-7010

MARI E BLACK, Individually and as
representative of RANDY A BLACK,
PAM BLACK GUM KITTY BLACK, adults,
and WLLIAM A, BLACK and TAMW BLACK
m nors, the sole and only heirs at

| aw of ROM E BLACK,

Pl aintiffs-Appellants,
vVer sus
J. |. CASE COVPANY, | NC.,
Def endant - Appel | ee.

Appeal fromthe United States District Court for the
Northern District of M ssissipp

May 27, 1994
Before GARWOOD and H GA NBOTHAM Circuit Judges, SCHWARTZ',
District Judge.
GARWOOD, Circuit Judge:

This is a M ssissippi diversity case arising fromthe death of
Rom e Bl ack (Decedent) who was killed in an accident involving a
backhoe. Hi s successors, plaintiffs-appellants herein
(collectively, the Bl acks), appeal the judgnent on the jury verdict

in favor of defendant-appellee J.lI. Case Conpany, Inc. (Case). W

District Judge of the Eastern District of Louisiana, sitting
by desi gnati on.



affirm

Thi s appeal was previously considered by anot her panel of this
Court which issued an opinion affirmng the judgnent below. This
earl i er opinion was subsequently w thdrawn and vacated.! Bl ack v.
J.l1. Case Co., 973 F.2d 1226, 1227-1231 (5th Cr. 1992). It
appears likely that the wthdrawal was because of a perceived
uncertainty concerning the propriety of reviewng an interlocutory
order denying summary judgnent on an appeal followng trial on the
merits and final judgnent based thereon adverse to the summary
j udgrment nmovant.2 W now conclude that this Court will not review
the pretrial denial of a notion for sunmary judgnment where on the
basis of a subsequent full trial on the nerits final judgnent is

entered adverse to the novant.?3

. The prior panel thereupon assigned the case to the cal endar,
and in due course it was reassigned to this panel.

2 It seens that the perceived conflict was likely with Satcher
v. Honda Motor Co., 984 F.2d 135 (5th Cr. 1993). |In Satcher,
this Court reviewed and reversed the district court's denial of
the defendant's summary judgnent notion, after the defendant
recei ved an adverse judgnent following trial on the nerits. |[d.
at 137. However, the original Satcher opinion has al so been
vacated and withdrawn, and it has been replaced by Satcher v.
Honda Motor Co., 993 F.2d 56 (5th Gr. 1993). The new Satcher
opi ni on does not address the issue of whether a denied summary

j udgnent notion should be reviewed on appeal after a full trial
on the nmerits.

3 This decision in no way affects our holdings regarding a
district court's interlocutory determ nations that are subject to
i mredi ate review such as its ruling concerning a party's parti al
or total imunity fromsuit. See, e.g., Spann v. Rainey, 987
F.2d 1110 (5th Cr. 1993); Mbil Corp. v. Abeille CGeneral Ins.
Co., 984 F.2d 664 (5th Gr. 1993); WIlliams v. Collins, 728 F.2d
721 (5th Cir. 1984). Nor does it concern our decisions review ng
deni ed notions for summary judgnent where the district court
granted the opposing party's sunmmary judgnent notion. See Ranger
Ins. Co. v. Estate of Mjne, 991 F.2d 240, 241 (5th Gr. 1991).
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Facts and Proceedi ngs Bel ow

On Septenber 13, 1986, Decedent was killed while operating a
backhoe | oaned to hi mby Case when the machine rolled over and his
head struck one of the posts which supported the backhoe's canopy.
On March 26, 1990, the Blacks, as successors to Decedent's
interest, brought this suit against Case. They subsequently filed
a notion for partial summary judgnent as to liability for breach of
an inplied warranty of nerchantability, failure to warn of |atent
defects, failure to instruct the operator on the safe operation of
the machine, and failure to inspect. Case opposed the notion for
summary judgnent, contending that it did not cause the accident,
but rather that the Decedent's death was caused by his operation of
the backhoe on too steep a slope while not wearing a seatbelt.
Case, however, did not submt any sumrary judgnment evidence to
support its position, but rather relied on the Blacks' summary
judgnent evidence which included answers to interrogatories
indicating Case's anticipated expert testinony at trial and
affidavits of Case's enpl oyees. The district court denied the
Bl acks' partial summary judgnent notion noting that their own
evi dence created factual disputes as to each asserted theory, and
that, in any event, the court had the power to deny sumary
j udgnent where it thought "the better course would be to proceed to
trial."

The case was subsequently fully tried on the nerits. At the
close of all the evidence, the Bl acks nade a notion for a directed
verdi ct which the district court denied. The jury thereafter found

for Case. The Blacks then filed for judgnent notw thstandi ng the
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verdict (j.n.o.v.) or for a new trial. These notions were also
denied by the district court. The Blacks now bring this tinely
appeal, arguing that the district court erred in denying their
motion for partial summary judgnent, and that it also erred in
several other respects. W affirm
Di scussi on

Motion for Sumrmary Judgnent

The Blacks first argue that the district court erred in
denying their nmotion for partial sunmary judgnent because Case
failed to present any evidence to create a disputed fact issue.
Based on earlier precedent of this Court and other circuits, the
Rul es of Federal Civil Procedure, the discretion of district courts
in this area, and other prudential concerns, we agree wth the
prior panel's conclusion that this order should not be revi ewed.

This Court has already held that an interlocutory order
denyi ng summary judgnent is not to be revi ewed where final judgnent
adverse to the novant is rendered on the basis of a subsequent ful
trial on the nerits. See Wells v. Hico ISD, 736 F.2d 243, 251 n.9
(5th Gr. 1984), cert. dism ssed, 106 S.C. 11 (1985); Zi nzores V.
Veterans Adnministration, 778 F.2d 264, 267 (5th Cr. 1985).% In

4 Only one case, in dicta, has suggested by inference that an
interlocutory order denying summary judgnent is reviewable. See
Di ckinson v. Auto Center Mg., Co., 733 F.2d 1092 (5th Gr.
1983). There, this Court rightly held that it could reviewthe
district court's order overruling the appellant's notion for a
directed verdict at the close of the evidence. 1d. at 1102; see
FED. R CQv. P. 50(d). However, in nonbinding dicta, the

Di ckinson court noted that "a party nay obtain review of
prejudicial adverse interlocutory rulings upon his appeal from

adverse final judgnent." |d. This over-broad dicta mght inply
that all interlocutory orderssqQi ncluding denials of notions for
summary judgnent sQmay be revi ewed on appeal. However, the
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Wells, the defendants-appellants suffered an adverse |udgnent
entered on the jury's verdict following full trial on the nerits,
and prior to trial the district court had denied their notion for
summary judgnent on the question whether the plaintiffs-appellees
had a property interest in their teaching positions. 736 F.2d at
251. W held that the district court's rulings denying the summary
j udgnent notions could not be reviewed because, "Once trial began,
the sunmary judgnent notions effectively becane noot." 1d. at 251
n.9. Simlarly, in Zinzores, we declined to review the denial of
the plaintiff-appellant's notion for summary judgnment which
contended that there existed no factual dispute as to liability.
We noted that "it is particularly difficult to understand how t he
ends either of justice or of orderly procedure would be furthered
were we to hold that the plaintiff is entitled to summary judgnment
when the facts adduced at the full trial on the nerits adequately
support the findings and judgnent for the defendants.” 778 F.2d at
267. By reaffirmng our rule announced in these cases that orders
denying sunmary judgnent notions will not be reviewed in such
circunstances, we remain in harnony with the overwhelmng majority
of other circuits which have considered the issue. See Bottineau
Farnmers Elevator v. Wodward-C yde Consultants, 963 F.2d 1064,
1068-69 n.5 (8th Cr. 1992); Lumv. Cty of Honolulu, 963 F.2d
1167, 1170 & n.1 (9th Gir.), cert. denied, 113 S.Ct. 659 (1992);

deci si on does not discuss any other interlocutory rulings. Such
an unexpl ai ned generalization is nonbinding in the face of this
Court's specific holdings to the contrary. See, e.g., Nicor
Supply Ships Associates v. Ceneral Mtors, 876 F.2d 501, 506 (5th
Cr. 1989).



Summt Petroleumv. Ingersoll-Rand, 909 F. 2d 862, 865 n.4 (6th Cr
1990); Jarrett v. Epperly, 896 F.2d 1013, 1016 (6th Cr. 1990);
Locricchio v. Legal Services Corp., 833 F.2d 1352, 1359 (9th G
1987); daros v. HH Robertson Co., 797 F.2d 1564, 1573 & n.14
(Fed. Cr. 1986), cert. dismssed, 107 S.C. 1262 (1987); Boyles
Gal vani zing & Plating Co. v. Hartford Accident & I ndemity Co., 372
F.2d 310, 312 (10th Cr. 1967).°

5 One circuit has decided a case that could be read as
supporting a dual systemfor evaluating denied notions for
summary judgnent in such circunstances. See Holley v. Northrop
Worl dwi de Aircraft Services, Inc., 835 F.2d 1375, 1378 & n.7
(11th Cr. 1988). Under this dichotony, if the notion were
denied on "factual" grounds (e.g., no evidence as to an el enent
requi red under governing |aw), then the order should not be
reviewable. However, if the notion were denied on "|egal™
grounds (e.g., the elenents that nust be proven under governing
law), then that determ nation should be reviewable. The first
problemw th fashioning this dichotony is that the Wells court
refused to review a sunmary judgnent notion that was at | east
arguably based on "l egal" groundssQwhet her the plaintiffs had a
property interest in their teaching positions. 736 F.2d at 251
n.9. Second, even if this issue had not already been foreclosed
inthis Grcuit, another difficulty wwth such a systemis

di stingui shing between "factual" and "legal" issues. Al summary
judgnents are rulings of lawin the sense that they may not rest
on the resolution of disputed facts. W recognize this by our de
novo standard of review ng summary judgnents. See, e.g., Geen
v. Touro Infirmary, 992 F.2d 537, 538-39 (5th G r. 1993); Moore
v. Eli Lilly & Co., 990 F.2d 812, 815 (5th Cr. 1993); Davis v.
II'linois Cent. RR, 921 F.2d 616, 617-18 (5th Gr. 1991).

Mor eover, our ability to distinguish such "factual" and "l egal "

issues wll be hanpered in instances (which are by no neans rare)
where the district court gives no, or only very generalized,
reasons for denying the notion. |In any event, such a dual

approach would require us to craft a new jurisprudence based on a
series of dubious distinctions between |aw and fact. And, such
an effortsQadded to the tasks of already overburdened courts of
appeal sQwoul d benefit only those sunmary judgnment novants who
failed to properly nove for judgnent as a matter of |aw at the

trial on the nerits. Feb. R Qv. P. 50. |If such notions are
properly made, the denied notion for summary judgnent need not be
revi ewed, because the "legal" issues determned by the district

court are freely reviewable, and the case may be reversed and
rendered on that basis. See, e.g., Knowton v. G eenwood | SD,
957 F.2d 1172, 1177-78 (5th Cr. 1992); Cotton Bros. Baking Co.
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Furthernore, the rule reaffirnmed today is in keeping wth
Federal Rules of Cvil Procedure 50(a) and (b), and our related
jurisprudence. W have long recognized that where a party has a
j udgnent rendered against him based on an adverse jury verdict,
j udgnent may not be rendered for himon appeal (and j.n.o.v. in his
favor may not be granted) unless that party has noved for a
directed verdict in the district court. See, e.g., H nojosa v.
City of Terrell, 834 F.2d 1223, 1228 (5th Cr. 1988), cert. deni ed,
110 S.C&. 80 (1989); MConney v. City of Houston, 863 F.2d 1180,
1186-88 (5th Gr. 1989); see al so Johnson v. New York, NH & H R,
Co., 73 S.C. 125, 128 (1952). However, review ng on appeal a
pretrial denial of a notion for sunmary judgnment woul d circunvent
this rule by allowing us to reverse and render even when no notion
for directed verdict and notion for j.n.o.v. had been mde at
trial. I f such notions have been nmade, their denial can be
reviewed on appeal and there is no good reason to also review the
pretrial denial of the sane party's notion for summary judgnent.

To review pretrial denials of sunmary judgnment notions would
also dimnish the discretion of the district court, in
contravention of our jurisprudence and that of the Suprene Court.
The Suprene Court has recogni zed that, even in the absence of a
factual dispute, a district court has the power to "deny summary
judgnent in a case where there is reason to believe that the better

course would be to proceed to a full trial." Anderson v. Liberty

v. Indus. R sk Insurers, 941 F.2d 380, 390-91 (5th Gr. 1991),
cert. denied, 112 S.C. 2276 (1992); Nesmth v. Alford, 318 F.2d
110, 118 (5th Gr. 1963), cert. denied, 84 S.Ct. 489 (1964).
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Lobby, Inc., 106 S.Ct. 2505, 2513 (1986). W, too, have recogni zed
that (except in cases of qualified or absolute inmunity) a district
court "has the discretion to deny a [notion for sunmmary judgnent ]
even if the novant otherw se successfully carries its burden of
proof if the judge has doubt as to the wi sdom of termnating the
case before a full trial." Veillon v. Exploration Services, 876
F.2d 1197, 1200 (5th Cr. 1989); see also Marcus v. St. Paul Fire
& Marine Ins., 651 F.2d 379, 382 (5th Cr. 1981). If we were to
review denied notions for summary judgnent, the district court
woul d no | onger have this discretion.

Finally, prudential concerns argue against review ng such
motions. To review the pretrial denial of a notion for sunmary
j udgnent, we would have to review two different sets of evidence:
the "evi dence" before the district court at pretrial when it denied
the notion, and the evidence presented at trial. O course, the
"evi dence" presented at pretrial my well be different from the
evi dence presented at trial. It nakes no sense whatever to reverse
a judgnent on the verdict where the trial evidence was sufficient

nerely because at summary judgnent it was not.® As we noted in

6 This seens to be the Blacks' notivation in asking us to
review their denied sunmary judgnent notion. They nmade a notion
for directed verdict and j.n.o.v., so any points of error
concerning the district court's decisions regarding the
applicable law or insufficient trial evidence are freely

revi ewabl e. See Boeing v. Shipman, 411 F.2d 365 (5th Cr. 1969).
It makes no di fference whether we review the district court's

"l egal " decisions under the rubric of the denied sumary judgnent
or the directed verdict notion. See Hamlton v. G ocers Supply
Co., 986 F.2d 97, 98 (5th Gr. 1993) (noting that "[t] he standard
of review for a directed verdict is the sanme as that for review
of a sunmary judgnent"). Rather, the Bl acks obviously hope that
we W ll reverse based on the enbryonic facts that existed before
trial, as opposed to the fleshed-out facts devel oped at trial.
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Wods v. Robb, 171 F.2d 539 (5th Cr. 1948): "The saving of tine
and expense is the purpose to be attained by a summary judgnment in

a proper case. Wen in due course the final trial is had on the

merits it becones the best test of the rights of the novant. |f he
wins on trial he has his judgnent. |If he loses on a fair trial it
shows that he ought not to have any judgnent." 1d. at 541. For

all of these reasons, we are firmly convinced that the better
course is to decline to review the district court's denial of
nmotions for sunmary judgnent when the case cones to us on the
movant's appeal follow ng adverse judgnent after full trial on the
merits.
1. Remaining |ssues

The Bl acks argue that the district court also erred by: (1)
refusing to grant their notion for directed verdict; (2) allow ng
Case to anend the pretrial order to allege that the accident was
caused by the sole negligence of Decedent; (3) refusing to allow
testinony regarding the position of the backhoe's boomat the tine
of the accident; (4) instructing the jury regarding Decedent's
m suse of the backhoe; and (5) refusing to allow the jury to
consi der awardi ng punitive damages. Having reviewed the record and
briefs, we conclude that the prior panel opinion correctly di sposed
of and adequately addresses all these issues, none of which are of
a precedential nature or otherw se appropriate for publication.

We woul d nerely add that as to the first issue, the Blacks, in
support of their contention that the district court should have
granted their notion for directed verdict because of insufficient

evi dence, point to the recent M ssissippi Suprene Court decisionin



Sperry-New Hol l and v. Prestage, 617 So.2d 248 (Mss. 1993). The
Sperry court adopted a "risk-utility" analysis for products
liability cases. ld. at 256. The district court here, in
accordance with our precedent, used a "consuner-expectations"
analysis in trying the Blacks' products liability theory.
Consistent with this analysis, Case relied, in part, on the "open
and obvi ous" defense. The Bl acks argue that this defense does not
exi st under the "risk-utility" analysis. As noted by the Sperry
court, such a defense is now "sinply a factor to consider in
determ ning whet her a product is unreasonably dangerous." |d. at
256 n.4. However, what has not changed is the Bl acks' burden to
prove under a products liability theory that the defective
condi ti on caused the physical harmto the ultimte user or consuner
of the product. 1d. at 253. Here, the evidence was not such as to
require the jury to find that the defective condition was a cause
of Decedent's injuries.” Therefore, the change in analysis does
not establish that the district court erred in denying the Bl acks
notion for directed verdict.

As to the second issue concerning the district court's
allowing Case to anend the pretrial order on the first day of
trial, the Blacks claimthat they were unfairly surprised because

t he anendnent added a new defense.® However, the district court

! The Bl acks, in a separate point of error, argue that Case
shoul d be forecl osed from arguing that Decedent was the sole
proxi mate cause of his death. W disagree for the reasons stated
in the prior opinion.

8 This all eged new defense is that Case would seek to show
t hat Decedent was the sole proximate cause of his death instead
of a proximate cause. This did not affect the Blacks' cal cul us
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offered the Blacks a continuance which they declined. Where a
party clainms unfair surprise "the granting of a continuance is a
nore appropriate renedy than exclusion of the evidence." FeD. R
Evip. 403 advisory commttee's note. |If the Blacks were prejudiced
by unfair surprise, the district court's offer of a continuance
rectified any error that m ght have occurred. See F & S Ofshore,
Inc. v. KO Steel Castings, Inc., 662 F.2d 1104, 1108 (5th Gr.
1981) (holding that the district court did not abuse its discretion
in admtting new evidence where the conplaining party "failed to
urge a notion for continuance in response to what they now contend
is unfair surprise").
Concl usi on
Accordi ngly, the judgnent of the district court is

AFFI RVED.

of the types of evidence they would have to refute, and it did
not interject a newissue into the proceeding. W also note that
this Court has stated it has "limted reversible error from
unfair surprise to situations where a conpletely new issue is
suddenly raised or a previously unidentified expert witness is
suddenly called to testify." F & S Ofshore, 662 F.2d at 1108
(citing Shelak v. White Motor Co., 581 F.2d 1155 (5th Cr

1078)). Neither of these conditions obtain here. W need not
determ ne whet her in special circunstances we m ght go beyond the
categories nentioned in F & S Ofshore, for here there is
certainly no strong showi ng of unfairness or prejudice.
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