UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 91-4679

M NDY M CHELLE BLACKWELL
Pl ai ntiff-Appellee,
vVer sus

BENNY BARTON, sued individually
and in his official capacity,

Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Eastern District of Texas

(Sept enber 23, 1994)

Bef ore GARWOOD, DAVIS and SMTH, Ci rcuit Judges.
GARWOOD, Circuit Judge:

Plaintiff-appellant M ndy Mchelle Bl ackwel | (Bl ackwel |) sued
def endant - appel | ant Benny Barton (Barton) asserting constitutional
and state law violations arising froman allegedly illegal arrest
and subsequent detention. Barton appeals the denial of his notion
for sunmary judgnent in which he clained that he was shi el ded from
personal liability on the constitutional clains by the defense of
qualified inmunity. W reverse the denial of his notion for
summary judgnent and remand for further proceedings in accordance

with this opinion.



Facts and Proceedi ngs Bel ow

On Decenber 3, 1990, Barton, a peace officer investigating
"hot checks" for the Nacogdoches County, Texas, District Attorney's
Ofice, sought to arrest a Mlinda K Alen (Alen) on an
outstanding warrant. Barton knew that Al len worked in health spas
and went by the nane "M ndy." He went to the Utra Fit Health C ub
in Nacogdoches, Texas, where, unbeknownst to him plaintiff
Bl ackwel | taught aerobics. Barton asked a receptionist if he could
speak to "M ndy." The receptionist replied that "M ndy" was
teaching a class but would be out soon. Barton waited.

After she finished working, Blackwell approached Barton and
identified herself as "M ndy." According to Barton, her appearance
was substantially simlar to the physical description of Alen that
he had received from his dispatcher.! Barton requested that she
acconpany him which she did. Qutside the spa, he inforned her

t hat she had $1,000 in outstandi ng checks. Blackwell protested.

According to her, she told Barton, "I had not signed any hot
checks." She gave him her driver's |icense, which he put in his
pocket, apparently w thout |ooking at it. Barton asked her to

follow himin her car to the county |aw enforcenent center. She
did so.
When Barton and Blackwell arrived at the |aw enforcenent

center, two jailers greeted them who knew Bl ackwel|. The nane

. According to Allen's driving record, she is a white fenal e;

born Novenber 2, 1964; 5 feet 3 inches tall; weighing 115 pounds;
wth brown hair and brown eyes. Blackwell's driving record shows
that she is a white female; born August 8, 1964; 5 feet 4 inches

tall; weighing 125 pounds; with red hair and green eyes.
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Melinda Allen was nentioned, and Blackwell then informed Barton
that her nanme was not Melinda. When he had confirmed this
information, he escorted Blackwell to her car. Wile Barton does
not contend that he did not arrest or detain Blackwell, he asserts
W thout contradiction that she was never handcuffed, finger-
printed, photographed, booked, or placed in a holding cell. Barton
esti mated, and Bl ackwel | does not di spute, that twenty-five m nutes
el apsed fromthe tine he net Blackwell at the health spa to the
time she was allowed to | eave the police station; no nore than ten
mnutes of that time was spent at the |aw enforcenent center
(Blackwel | says she was there "a few m nutes").

Bl ackwel | sued Barton, pursuant to 42 U.S.C. § 1983, all eging
that he unlawfully arrested and detained her in violation of the
Fourth and Fourteenth Anendnents. In addition, she asserted
pendent state law clains for false inprisonnent, intentional
infliction of enotional distress, and negligent infliction of
enotional distress.? Bl ackwel | sought conpensatory damages of
$60, 000, as well as punitive damages and attorneys' fees.

Barton filed a notion for summary judgnent, supported by his
affidavit describing the events in question, asserting that
Bl ackwel |l had failed to state a claimupon which relief could be
granted and that he was shielded from personal liability on the
constitutional clains by the defense of qualified imunity.
Bl ackwel |l filed a notion for partial sunmary judgnent limted to

the i ssue of Barton's liability for arresting her w thout probable

2 Bl ackwel |'s state law clains are not at issue in this
appeal .



cause. Blackwell's notion was supported by her affidavit, which
does not materially contradict Barton's, and an affidavit of an
i ndi vi dual who said he knew both Bl ackwell and Allen and that they
do not |ook alike, having different color hair and eyes and
different skin tone and facial features. Anal yzi ng the notions
under Fourteenth Amendnent due process cases, the district court
denied both notions, concluding that the evidence created a
question of fact for the jury. The court reasoned that a
reasonable jury could find either that Barton acted in reckless
di sregard of the possibility that he was arresting the wong person
or that his conduct did not rise to the l|evel of negligence
necessary for personal liability. Finally, the court held that
Blackwel | failed to plead facts sufficient to support a section
1983 action against Barton in his official capacity and di sm ssed
that portion of her conplaint.

Barton tinely appeals the denial of his notion for summary
judgnent. W have jurisdiction pursuant to 28 U . S.C. 8§ 1291, as
the district court's denial of Barton's notion for sunmary j udgnent
based on qualified immnity, to the extent it turns on a question
of law, is deened a final judgnent for purposes of appeal.
Mtchell v. Forsyth, 105 S . CG. 2806, 2817 (1985); Reese .
Anderson, 926 F.2d 494, 498 n.3 (5th Cr. 1991).

Di scussi on

St andard of Revi ew

We reviewthe district court's denial of summary judgnent for
Barton de novo, applying the sane standard as the district court.

Brewer v. WIkinson, 3 F.3d 816, 819 (5th Cr. 1993). Thus
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summary judgnent for Barton is appropriate only if there is no
genui ne issue as to any material fact, and if Bartonis entitled to
judgnent as a matter of law Febp. R Qv. P.56(c); Brewer, 3 F.3d
at 819. As Barton asserted his entitlenent to qualified i munity
in a properly supported notion for sunmary judgnent, the burden was
on Blackwell to conme forward with summary judgnent evidence
sufficient to sustain a determnation that Barton's actions
violated clearly established federal |aw. Salas v. Carpenter, 980
F.2d 299, 304, 306 (5th GCr. 1992). W consider the evidence in
the light nost favorable to Blackwell, the nonnovant.

The first inquiry in the exam nation of a defendant's cl ai mof
qualified imunity is whether the plaintiff alleged the violation
of a clearly established constitutional right. Siegert v. Glley,
111 S .. 1789, 1793 (1991). The second inquiry is to determ ne
whet her the defendant is entitled to qualified inmunity. State
officials are entitled to qualified imunity unless they violate a
constitutional right that was clearly established at the tine of
their conduct. Pfannstiel v. Marion, 918 F.2d 1178, 1183 (5th Cr
1990) .

1. Constitutional Violation

The standard in this Crcuit for addressing section 1983
clains arising fromallegedly unlawful arrests based on m staken
identity is not readily ascertainable fromour prior decisions, for
in simlar contexts we have turned to both the Fourth and
Fourteenth Anmendnents. The Fourth Anendnent establishes the right
to be secure against unreasonable seizures and provides that no

warrant shall issue but upon probable cause. Bl ackwel | asserts
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vi ol ations of both Anmendnents in her conplaint.

I n addressing the propriety of Barton's actions, the district
court relied on Fourteenth Anendnent due process cases, discussing
Daniels v. Wllians, 106 S.Ct. 662 (1986), and Herrera v. MI I sap,
862 F.2d 1157 (5th Cr. 1989). |In Daniels, faced with a claim by
an inmate in a city jail who slipped on a pillow negligently |eft
on a stairway by a prison deputy, the Suprene Court concl uded "t hat
the Due Process Clause is sinply not inplicated by a negligent act
of an official causing unintended loss of or injury to life,
liberty, or property.” 106 S.Ct. at 663 (original enphasis).

In Herrera v. MIllsap, this Court applied the holding of
Daniels to a case of m staken arrest. 862 F.2d at 1160. A police
officer investigating a theft was told that "Gerald Herrera" was
the perpetrator of the crine. |In police records and in the case
submtted to a grand jury, however, the nane of the perpetrator was
m st akenly given as that of "Gerardo Herrera," the plaintiff. The
grand jury indicted Gerardo Herrera, and an arrest warrant issued
under that nane. Cerardo Herrera was arrested pursuant to the
warrant and incarcerated several days before the mstake was
di scover ed. In considering CGerardo Herrera's claim for false
arrest and incarceration, this Court concluded that the evidence
showed, at nost, negligence, and we affirnmed summary judgnent for
the defendants. | d. The Herrera Court did not apply Fourth
Amendnent analysis; in that case, however, unlike the present
appeal, the wongdoing was not of the arresting officers but a
result of msinformation given to the grand jury.

The Fourth Anendnent controlled this Court's decision in Brown



v. Byer, 870 F.2d 975 (5th G r. 1989), decided approxi mtely three
mont hs after Herrera. |In Brown, a deputy constable received arrest
warrants for a "Tame Brown." The officer decided to wite upon

the warrants the nane of "Tammy Brown," the plaintiff. The officer
deliberately altered the driver's |I|icense nunber, address,
appearance, and date of birth to match information applicable to
Tanmy Br own. The altered warrants were then entered into the
conputer systemin the area where the plaintiff lived, leading to
her arrest several nonths | ater when she was stopped for a traffic
of fense. W determned that the jury was justified in finding the
of ficer who had altered the warrant knew the plaintiff was not the
person named in warrant and affirnmed judgnent for the plaintiff
agai nst that officer. 870 F.2d at 979.

On the basis of Daniels and Herrera, the district court
determ ned that the evidence created a fact question for the jury:
whet her Barton's conduct constituted nere negligence or whether it
anounted to reckless disregard for Blackwell's rights. The court
menti oned Brown but chose instead to evaluate the evidence under
t he Fourteenth Amendnent.

W hol d that Bl ackwel | 's section 1983 cl ai magai nst Barton for
illegal arrest and detention is properly considered under the
Fourth Amendnent, the nore specific constitutional right inplicated
by her allegations. In Graham v. Connor, 109 S. C. 1865 (1989),
the Suprene Court held that all allegations of excessive force
during an arrest, investigatory stop, or other seizure should be
anal yzed under the Fourth Anmendnent's "reasonabl eness" standard,

rat her than under a substantive due process approach:



"Because the Fourth Anmendnent provides an explicit

textual source of constitutional protection against this

sort of physically intrusive governnental conduct, that

Amendnent , not the nore generalized notion of

"substantive due process,' nust be the guide for

analyzing these clains.” 109 S.C. at 1871
See al so Tennessee v. Garner, 105 S. C. 1694 (1985) (analyzing
claim of excessive force to effect arrest solely under Fourth
Amendnent notw t hst andi ng conpl aint's all egations of violations of
Fourth and Fourteenth Amendnents); Albright v. Qiver, 114 S C.
807, 811-813 (1994) (plurality opinion). Although the present case
does not involve a claim of excessive force, the reasoning of
Graham is equally applicable to Blackwell's claim for illegal
arrest based on m staken identity.

Thus, the district court erred in exam ning Barton's cl ai mof
qualified immunity wunder the Fourteenth Anendnent and the
negligence analysis of Daniels and Herrera. Nevert hel ess,
Bl ackwel | has asserted a clearly established constitutional right:
to be free fromunreasonabl e sei zure, or not to be arrested absent
pr obabl e cause. Qur task nust be to weigh Barton's qualified
imunity defense in light of this Fourth Amendnent right.

[11. Qualified Immunity

Barton is entitled to qualified inmmunity unless he violated a
constitutional right that was clearly established at the tine of
his conduct. Pfannstiel, 918 F.2d at 1183. "If reasonable public
officials could differ on the |awfulness of the defendant's
actions, the defendant is entitled to qualified imunity." | d.

Therefore, even if Barton violated Blackwell's constitutional

rights, he is entitled to qualified inmmunity if his conduct was



obj ectively reasonable. Id.

Bl ackwel | has asserted that Barton violated her Fourth
Amendnent right to be free from an unreasonable seizure by
arresting her without probable cause. The clearly established | aw
at the time of Barton's conduct provided that an arrest, with or
W t hout a warrant, nust be based on probable cause. United States
v. Raborn, 872 F.2d 589, 593 (5th Cr. 1989). Probabl e cause
exi sts when the facts available at the tine of the arrest would
support a reasonable person's belief that an offense has been, or
is being, conmtted and that the individual arrested is the guilty
party. | d. Al t hough applying an objective standard, we may
consider Barton's experience and expertise in evaluating the
reasonabl eness of his conduct. |Id.

The Fourth Amendnent is not violated by an arrest based on
probabl e cause, even if the wong person is arrested, if the
arresting officer had a reasonable, good faith belief that he was

arresting the correct person. H Il v. California, 91 S.C. 1106

(1971). In HIl, police officers had probable cause to arrest
Hill, but did not have an arrest or search warrant. The officers
arrived at Hll's residence where they were confronted by a man who

fit the description of H Il but who identified hinmself as MIler
and produced identification in that nanme. The officers, believing
that MIler was H Il, searched the residence; H Il was ultimtely
found guilty of robbery based on the fruits of that search. The
Court upheld the search, concluding that the officers had probable
cause to arrest H Il and a reasonable, good faith belief that

MIler was HIlI. Therefore the arrest of MIler was valid (even



though MIller was not Hill), and the search of the residence
incident to that arrest, under then-current |aw, was proper. 91
S.C. at 1110-1111

The Court has extended this reasonabl eness analysis to other
el emrents of search and seizure |aw See, e.g., Illinois wv.
Rodri guez, 110 S.Ct. 2793, 2800 (1990), in which the Court held
that the Fourth Anendnent is not violated when a warrantl ess entry
is based on an officer's reasonabl e, though erroneous, belief that
the person who has consented to the entry has authority to give
t hat consent.

Unlike H I, our case of Brown v. Byer involved an intentional
and knowing alteration of an arrest warrant to match the
information pertaining to the plaintiff, W  expressly
di stingui shed fromthat situation, however, circunstances in which
an officer arrested another person by an honest m stake:

"The exi stence of a facially valid warrant for the arrest

of one person does not authorize a police officer to

effect the arrest of another person, even if the officer

bel i eves the second person guilty of the first person's
crimes and even if the two people have simlar nanes.

The fact that officers nmay sonetines arrest the second

person by an honest m stake does not constitute a | egal

excuse for the conduct of an officer who nakes no such

m stake." 870 F.2d at 979 (enphasis added).

See Sinons v. Cenons, 752 F.2d 1053, 1055 (5th G r. 1985)
(plaintiff asserted no deprivation of constitutional right where
she was arrested on a facially valid warrant because of an honest
m st ake) .

Barton arrested Bl ackwel | pursuant to a facially valid warrant

for Melinda K Allen. At issue is the question posed by Hill,

whet her he had probabl e cause to believe Bl ackwell was Allen, i.e.,
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whet her he reasonably m stook Blackwell for Allen. Couched in
terms of qualified inmmunity, however, we nust address one further
| evel of reasonabl eness and ask ourselves whether a reasonable
officer in Barton's position could believe that there was
reasonabl e cause to believe that Bl ackwel|l was the person naned in
the warrant. Anderson v. Creighton, 107 S.C. 3034 (1987).% "The
relevant question in this case, for exanple, is the objective
(al beit fact-specific) question whether a reasonable officer could
have believed [Barton's arrest of Blackwell on the warrant nam ng
Allen] to be lawful, in light of clearly established |aw and the
information [Barton] possessed."” Anderson, 107 S.C. at 3040.

In this case, no inference can be drawn that Barton knew or
beli eved he was or |likely was arresting soneone other than Ml inda
Allen. The person he arrested was of the sane hei ght and wei ght,
sex, race, age, nicknane, and at the | ocation where he expected to
find Melinda All en. There is no evidence that Barton had avail abl e
information as to Allen's skin tone or facial features. Moreover,
di screpancies in hair and eye color or skin tone are not
determnative in this day when use of hair dyes, cosnetic contact
| enses, and tanning salons is relatively common.

Bl ackwel | relies on the fact that Barton took her driver's
license and put it in his pocket without |ooking at it as evidence
that he acted unreasonably. This is not determnative. The

question is only whether a reasonable officer, in Barton's position

3 Ander son concerned facts simlar to those at issue here, but
in the context of a warrantl ess search of an innocent third
party's hone rather than an allegedly illegal arrest of the wong
per son.
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(with Blackwell's driver's license in his pocket) could believe
t hat Bl ackwell was Allen, not whether a reasonable officer would
have | ooked at the driver's license to confirmthe nane and ot her
identifying information.* See Hunter v. Bryant, 112 S.C. 534, 537
(1991) ("[T] he court shoul d ask whet her the agents acted reasonably
under settled law in the circunstances, not whether another
reasonabl e, or nore reasonable, interpretation of the events can be
constructed . . . .") (enphasis added).

In United States v. De Leon-Reyna, 930 F.2d 396 (5th Cr.
1991) (en banc), a United States Border Patrol agent noticed a
suspi cious truck near the Texas-Mexico border and radioed in the
truck's license plate nunber to a dispatcher. The di spatcher
m sunder st ood the nunber given and radi oed back the information
that the plates were issued to a truck different from that the
agent was follow ng. The agent stopped the truck; a |ater search
of the truck reveal ed over half a ton of cocai ne.

The defendant noved to suppress the evidence, on the ground
that the initial stop was w thout reasonabl e suspi ci on because the
agent had not followed the standard procedure of using code words

when radioing in the license plate letters. The district court

4 In addition, even had Barton | ooked at the |icense and
realized that the name was not that of Melinda K. Allen, a
reasonabl e officer still mght have believed that Blackwell was

Al len. The Suprenme Court has held that officers in good faith
believed an arrestee was their suspect even after the arrestee
had produced identification to show that he was not the man they
wer e seeking, observing that "aliases and fal se identifications
are not uncommon." H Il v. California, 91 S.C. at 1110. Here,
whil e Bl ackwel |l told Barton she "had not signed any hot checks,"
there is nothing to indicate that she ever suggested there m ght
be a m stake of identity, or stated her nanme, until at the
station just before she was rel eased.

12



granted the notion to suppress. This Court, sitting en banc
reversed. We determ ned that, regardless of whether the agent
acted negligently incalling in the license plate information, his
good faith reliance on the license information was objectively
reasonable in the circunstances. 930 F.2d at 399. W observed
that the code word policy was not constitutionally nmandated, nor
did it establish "a constitutional mninumfor reliability.” Id.
at 400.

Simlarly, under the facts in the present case, we nmay not
determ ne the reasonabl eness of Barton's actions by considering,
with the benefit of hindsight, what other, nore reasonabl e actions
m ght have been available to him

Because a reasonable officer in Barton's position could have
believed that there was reasonabl e cause to believe Bl ackwel|l was
Melinda Allen, Barton is entitled to qualified imunity.

V. Propriety of Summary Judgnent for Barton

Summary judgnent 1is appropriate only where there are no
di sputed issues of material fact. Counsel for Blackwell asserted
during oral argunent that summary judgnent for Barton is inproper,
alleging that the simlarity of appearance, or |ack thereof,
between his <client and Mlinda Allen is material to the
reasonabl eness of Barton's m stake. This issue was raised bel ow by
an affidavit of soneone who knew both wonen attesting that they did
not | ook alike, as their hair and eye color, skin tone, and faci al
features were different. The affidavit does not suggest any
contradi ction of what is otherw se shown by the evidence, nanely

that both are of the sane sex, race, age, height, weight, and
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ni ckname and did simlar type work. The district court concl uded
that "Blackwell's appearance substantially matched the physica
description of Melinda Allen that Barton had earlier obtained from
his dispatcher."” W hold that, wunder the circunstances, the
simlarities between Bl ackwell and Allen were sufficient to all ow
a reasonabl e officer to conclude therefromthat there was probable
cause to believe that Blackwel|l was Allen.

To the extent wunderlying facts are undisputed, as they
essentially are here, we may resolve questions such as probable
cause and reasonabl e suspicion as questions of |aw Hunter wv.
Bryant, 112 S. C. 534, 537 (1991). See also Crescent City v.
Butchers' Union, 7 S.Ct. 472, 476 (1887) ("when there is no dispute
of fact, the question of probable cause is a question of law, for
the determnation of the court"); United States v. Kye Soo Lee, 962
F.2d 430, 435 n.17 (5th Cr. 1992), cert. denied, 113 S.C. 1057
(1993) (where determ native facts are not disputed, probable cause
is a question of law); United States v. Basey, 816 F.2d 980, 988
(5th Cr. 1987) (reasonableness in investigatory stop cases
ultimately a question of |aw).

Because we concl ude, as di scussed above, that Barton's actions
were objectively reasonable under Anderson v. Creighton, he is
entitled to judgnent as a matter of law on his plea of qualified
inmmunity. W remand this case to the district court for entry of
judgnent for Barton on Blackwell's section 1983 cl ai ns.

Concl usi on
For the reasons stated above, the order of the district court

denyi ng sunmary judgnent to defendant Barton is REVERSED, and the
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cause i s REMANDED for proceedi ngs consistent with this opinion.

REVERSED AND REMANDED
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