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H G3 NBOTHAM Circuit Judge:

Over the past fifty years, the steady march of civil rights
has been to New Orleans and this court. It continues but the
demands have changed. Rel atively clear lines of legality and
morality have becone nore difficult to |ocate as demands for
outcones have followed the cutting away of obstacles to full
participation. Wth our diverse ethnic makeup, this demand for
results in voting has surfaced profound questions of a denocratic
political order such as the limts on rearranging state structures
to alter election outcones, and majority rule at the ball ot box and
even in legislative halls, questions Congress has provoked but not
answer ed. All this can make a sinple voting rights case seem
difficult, certainly so with state judges elected on a partisan
ballot. Today our difficulties of fitting the Act to the unique
features of the state judiciary and sorting out racial and partisan
voting are large but the nerits of the clains are easily grasped.
As we will explain, there is a background to the debate on the
| arge issues that nust not be obscured. The evidence of any
dilution of mnority voting power is marginal at best. W are not
persuaded that a violation of the Voting Rights Act has been proved
and we reverse.

| . Fact s

On July 11, 1988, ten individual voters and the League of
United Latin American Citizens sued in federal district court
al l egi ng that Texas' systemof electing state trial judges violated

8§ 2 of the Voting Rights Act and the Fourteenth and Fifteenth



Anendnents in several Texas counties.! They sued the Governor of
Texas,? the Attorney General, the Secretary of State, and the Chi ef
Justice of the Suprene Court as chair of the Judicial D stricts
Board. Because this board is responsible for reapportioning the
judicial districts, the suit also naned each of its nenbers as
def endant s. On March 12, 1989, the district court granted the
motions to intervene of the Houston Lawers' Association, the
Legi sl ative Bl ack Caucus, and two Texas district court judges, in
their individual capacities--Sharolyn Wod, 127th District Court in
Harris County, and Harold Entz, 194th District Court in Dallas
County.

As they have throughout Texas history, Texas voters elect
their trial judges in county-w de el ections. A voter nmay vote for
all of the trial courts of general jurisdiction in her county. At
the same tinme, each trial court is a distinct court, such as the
134th judicial district court of Dallas County, with county-w de
jurisdiction and its own history of incunbents. A candidate runs
for a particular court. Plaintiffs contend that electing trial
judges county-wide violates 8 2 of the Voting R ghts Act by
inperm ssibly diluting the voting power of Hi spanics and bl acks.
Plaintiffs proceed on behalf of |anguage and ethnic mnorities in

different conbinations in different counties. Dependi ng on the

Plaintiffs originally challenged the election of district
judges in 44 counties, but by trial, winnowed their targets to
the followi ng nine urban counties: Harris County, Dallas County,
Travis County, Tarrant County, Jefferson County, Ector County,
Bexar County, M dland County, and Lubbock County.

2Plaintiffs early in the case dism ssed the Governor
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county--nore specifically, the nunbers--they argue that Hi spanic
voters, black voters, or the conbi nati on of both Hi spani c and bl ack
voters "have | ess opportunity than other nenbers of the el ectorate
to participate in the political process and el ect representatives
of their choice.”" Plaintiffs ainmed their constitutional challenge
at Article 5, 8§ 7a(i) of the Texas Constitution, which precludes
the creation of judicial districts smaller than a county absent
approval by a majority of the voters in that county. They argued
that this limtation on the power to redistrict of the Judicia
Districts Board, chaired by defendant Chief Justice Phillips, was
enacted with discrimnatory intent.

On Novenber 8, 1989, the district court found county-w de
elections violated 8 2 in all nine counties, enjoined future
el ections, divided the nine counties into electoral subdistricts,
and ordered a nonpartisan election for May 5, 1990, with any runoff
to be held on June 2. The district court rejected the
constitutional argunents, finding that plaintiffs had failed to
prove that Texas instituted or mai ntai ned the el ectoral systemw th
discrimnatory intent.® Intervenors Judge Wod and Judge Entz
appeal ed. Unhappy with nonpartisan elections ordered by the
district court, the Texas Attorney General first noved the court to

alter its interimplan. After the court denied the notion, the

3This ruling was not appeal ed.
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Attorney CGeneral filed a notice of appeal.* W stayed the district
court's order pendi ng appeal.

In our first effort in this case, a panel held that the Act
covers judicial elections but concluded that electing district
judges in county-wide elections in Texas did not violate § 2.

Leaque of United Latin Anerican Citizens v. Oenents, 902 F. 2d 293

(5th Gr. 1990) ("LULAC1"). W considered the history of judicial
el ections in Texas and the office of district judge--the court of
general jurisdiction. W held that Texas had a special interest in
linking the jurisdictional and el ectoral bases of the trial courts,
an interest accented by unwavering support throughout Texas
history. Finding no truly inform ng anal ogues for resol ving such
an attack on at-large voting supported by a state interest unique
to this judicial office, we |ooked to the weighing constructs
famliar to the Act. W concluded that, as a matter of law, the
state interest linking jurisdiction and el ectoral base outwei ghed
its potentially dilutive effect. LULAC I, 902 F.2d at 308.
Amjority of this court sua sponte ordered reconsi deration of

the panel decision en banc. League of United Latin Anerican

Ctizens v. denents, 914 F.2d 620 (5th Gr. 1990) ("LULAC I1").
The en banc court held by a 7-6 vote that 8§ 2 of the Act did not

‘Former Secretary of State CGeorge S. Bayoud, Jr., a naned
party defendant, objected to the Attorney General's deci sion not
to appeal immediately. Bayoud took the position that as chief
el ections officer of the State of Texas, he was the Attorney
Ceneral's client and the Attorney General nust represent his
interests. Bayoud obtained i ndependent counsel and filed a
noti ce of appeal hinself.



apply to judicial elections, rejecting the contrary view of the
panel .

Houston Lawyers' Association, as intervenor, and LULAC
petitioned for certiorari. The Suprene Court granted both
petitions, consolidated them and reversed, hol ding that the Voting

Ri ghts Act applies to state judicial elections. Houston Lawers

Ass'n v. Attorney GCeneral, uU. S. , 111 S. C. 2376 (1991).

The Suprene Court also held that Texas has a special interest in
linking the el ectoral and jurisdictional bases of district judges.
Id. at _  , 111 S.C. at 2381. The Court did not agree, however,
that this state interest outweighed its dilutive effect in all
cases, as a matter of law. Rather, the Court held that bal ancing
is a case-specific enterprise, struck by inquiry into the totality
of the circunstances. Justice Stevens explained that the state
interest in linkage was to be weighed in deciding "whether a § 2
violation occurred."” Id. Justice Stevens nmade plain that
assessing the linkage interest is part of the determ nation of
liability and not renedy alone. The Court effectively canme down
bet ween the "goes only to renedy"” view of the Departnent of Justice
and the "matter of |law' view of the concurring opinionin LUACII.
On remand, the en banc court in turn remanded to the panel
On January 27, 1993, a mpjority of the panel affirmed the district
court's findings in eight of the nine counties. The panel
concluded that plaintiffs failed only in Travis County, a

Denocratic stronghold. League of United Latin Anerican Ctizens v.

Cenents, 986 F.2d 728 (5th Cr. 1993) (LULACII11). For a second



time, this court decided, on its own notion, to hear the case en
banc.

Al t hough the panel opinion had been vacated, General Morales
urged a legislative solution to reformng judicial elections. He
submtted a plan to the legislature calling for the election of
judges from single-nenber districts in all Texas counties wth
popul ati ons over 100, 000. Recogni zing that the Texas Constitution
mandates the current system of electing trial judges, see Tex.
Const. Art. 5, 88 7, 7a(i), Moral es asked the | egislature to submt
a constitutional anmendnent to the voters to inplenent his plan and
urged themto do so in tinme to noot the LULAC |lawsuit. Doubting
the necessary | egislative support for an anendnent, the Governor,
the Lieutenant Governor, and mnority |awrakers urged Mrales to
achieve the sane result through settlenent. Moral es drafted an
agreenent providing for the el ection of the vast majority of judges
in the nine urban counties by subdistricts. Denocratic officials
who were parties to the suit quickly agreed. But Moral es coul d not
obtain the agreenent of Chief Justice Phillips, nor the district
j udges, Judge Wod and Judge Entz.

When a proposed resol ution approving the "agreenent" reached
the floor of the Senate there was no quorum because all but two of
the thirteen Republican senators wal ked out. The Senate |ater
reconvened as a Conmttee of the Wwole, not in formal session, and
voting along party lines, adopted a resolution expressing its
"sentinment" in support of a federal decree. Voting in the House

al so followed party lines. Nothing with the force of |aw could be



obtained from the |egislature. When the dust settled, the only
| egislative action was this expression of sentinment in support of
a federal decree, and that froma Senate convened in a Comm ttee of
the Wol e. Failing to obtain any positive enactnent from the
| egi slature, Moral es requested that we remand to the district court
for a hearing and entry of his proposed "consent" decree.

By the decree, 152 judges would run in districts smaller than
a county, while 22 would continue to be elected at-large. District
boundaries would mrror state representative districts in Dallas,
Harris, Bexar, and Jefferson counties. Justice of the peace
districts would be used in Tarrant County. In Lubbock, Ector, and
M dl and counties, judges would run fromthe existing conm ssioners
court districts. Anticipating the question of how the case can be
settled wthout the agreenent of the district court judges, the
plan all ows Judges Wod and Entz to be elected in a county-w de
election. The stated purpose was to deny the defendant district
j udges standing to object.

Chi ef Justice Phillips, Judge Wod, and Judge Entz object to

t he proposed decree and oppose the notion to remand. |n addition,
three former Chief Justices of Texas, Joe R Geenhill, Robert W
Calvert, and John L. H I, are before us as amci objecting to

remand- - and denying the authority of the Attorney Ceneral to bind
the State. Judges Wod and Entz have noved to realign General

Morales with the plaintiffs, and allow their assunption of the



defense of the current system?® Judge Wod has also nobved to
disqualify the Texas Attorney GCeneral as counsel for the State.
When sett| enent negoti ati ons began, Chief Justice Phillips obtained
i ndependent counsel . Ceneral Morales responded by noving to
disqualify Phillips' counsel. Finally, imediately after oral
argunent, plaintiffs filed a notice of nonsuit of Chief Justice
Phillips and the Texas Judicial Districts Board.
1. Mtion to Remand

We are asked to remand to the district court for entry of a
consent decree, although sone of the parties wish to proceed with
the appeal. The Attorney CGeneral argues that these non-consenting
parties are no obstacle. Chief Justice Phillips, CGeneral Morales
argues, was sued in his official capacity as chair of the Judici al
Districts Board and the Attorney Ceneral is the exclusive |awer
for the State of Texas. On its face, this is not a remarkable
contention. However, Ceneral Mrales also maintains that in his
role as lawer for the State, he need not represent the State's
pol i cymakers; he can ignore themand i npose his own views. That is
r emar kabl e. The force of this contention is that the Attorney
Ceneral is the sole arbiter of State policy when the State's
interest is in litigation. This argunent is put forward despite

the fact that it |eaves his scranbling for |egislative support

SJudge Wod also filed a notion to strike the Attorney
Ceneral's Notice of Action Toward Settl enent, which we denied
before oral argunent.

W granted Chief Justice Phillips' notion requesting that
he be allocated tine at oral argunent.
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whol Iy inexplicable; wunder his presently clained power, the
Attorney General did not need to have the "settlenent" adopted by
statute. In any event, Texas |aw does not sanction his actions.
Nor are we persuaded that Defendant-Intervenors, Judges Entz and
Wod, lack standing to object to a proposed consent decree that
will allowthemto run county-wi de. W deny the notion to renmand.

A. The Authority of the Texas Attorney Ceneral

Ceneral Morales is not the first Texas Attorney General to
have staked such a claim of authority. W rejected a simlar

effort in Baker v. Wade, 769 F.2d 289 (5th Cr. 1985) (en banc).

Baker chal | enged Texas' anti-sodony statute, suing Holt, the Dall as
Cty Attorney, and Wade, the Dallas County District Attorney. The
district court certified a defendant cl ass of officials responsible
for enforcing the statute, with Holt and Wade as representatives,
and the Attorney GCeneral of Texas intervened on behalf of the
State. After the district court declared the statute
unconstitutional, Danny E. HIIl, Potter County's district attorney,
filed a notice of appeal, concerned that the Attorney General m ght
decide not to appeal. Hill was a nenber of the class, but was not
a nanmed defendant and had not sought to intervene. Hill's concern
was realized when the Attorney Ceneral appeal ed but then w thdrew
the notice. After failing to persuade the Texas Suprenme Court to
order the Attorney General to pursue the appeal and unable to
obtain leave to intervene fromthe district court, H Il asked this
court for leave to intervene on appeal. W granted this request,

expl ai ni ng:
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[H 1] would be seriously prejudiced were he not all owed

to intervene, whereas allowing the appeal to proceed

woul d prejudice no one. As a state official enpowered by

Texas law to enforce crimnal laws, his interest and its

i npai rment by the district court's judgnment cannot be

guestioned. . . .

In this case where the district court has rejected

bi nding Suprene Court authority, the circuit court is

entitled to conclude as a matter of l|aw that those

interests were inadequately represented by those who
failed to pursue the appeal and that the state officer
seeking to intervene was a proper party to do so.

ld. at 292.

Attorney General Mattox nade a consi dered decision to accept
the district court's declaration of unconstitutionality. That was
a basic policy choice. Baker's relevant instruction lies in the
fact that Attorney Ceneral Mattox's decision did not control.
Baker rejected the very power clained by this Attorney General
The power he woul d exerci se cannot be squared wth Baker.

That Attorney General Mattox decided to accept the ruling of
the district court and Mirales reaches for a simlar result by a
"settlenment” fails to distinguish our holding in Baker. It does
not respond to our holding that the Attorney Ceneral cannot bind
state officials, his clients, to his own policy preferences. It is
asserted that H Il as a district attorney, one of hundreds in
Texas, was charged with the duty of enforcing the statute held
unconstitutional. The |lawenforcenent responsibility of a district
attorney and that of the Chief Justice as chair of the
redistricting board, however, do not differ in relevant ways.
| ndeed, that the Chief Justice nmay defend the suit is an a fortior
case under Baker. After all, his judicial duties aside, the Chief
Justice's enforcenent responsibilities under the redistricting

11



provisions of state law are statew de. A district attorney's

duties, however, run only to the county line. See Crane v. Texas,

766 F.2d 193 (5th Cr. 1985).

The Texas Constitution requires the Chief Justice to supervise
the state district courts. Article 5, 8§ 7a established the
Judicial Districts Board and made the Chief Justice its chair.
Tex. Const. Art. 5, 8§ 7a(a) and (b). The constitution charges the
Board with the duty of reapportioning the judicial districts as the
need ari ses. Id. § 7a(f). Anmong other things, the Board is
required to consider a district's case |oad and population in its
reapportionnment decisions. Tex. Gov't Code Ann. 8 24.945 (Vernon
1988) . O special inportance to this case, the Board may not
create districts smaller than a county without a general election.
Tex. Const. Art. 5, 8 7a(i); Tex. Gov't Code Ann. § 24.945(e)
(Vernon 1988). Aredistricting plan may not be proposed or adopted
even in anticipation of such an election. 1d. Indeed the district
court denied leave to intervene in this suit to Mdland County
concluding it was not a real party in interest. A panel of this
court agreed, observing that, unlike the Judicial D stricts Board,
the county lacked "the power to re-shape judicial districts."

LUAC v. Cenents, 884 F.2d 185, 187 (5th Cr. 1989). Gven the

Chief Justice's role as chair of the Board and his state
constitutional duties to manage state judicial districts and the
efficiency of the courts, his contention that he has the authority
to defend this lawsuit if the Attorney GCeneral wll not 1is

conpelling. |If a district attorney has a sufficient interest in

12



protecting the laws he is duty-bound to enforce, we are persuaded
that the Chief Justice as chairman of the Judicial Districts Board
has a sufficient interest in protecting the current district court
system’

The concerns rai sed by the Baker di ssent are not present here.
The di ssent was troubled by the fact that H Il was neither a naned
def endant nor a cl ass representative, had never sought to intervene
inthe district court, and was not a nanmed party when he filed his
appeal. 769 F.2d at 294-95 (Rubin, J., dissenting). Here, Chief
Justice Phillips has been a naned defendant fromthe outset.

The state courts have had little occasion to face such a bold
claimof authority. The few Texas cases that have grappled with
the Attorney General's authority offer himlittle confort. Morales

points to Terrazas v. Ramrez, 829 S.W2d 712 (Tex. 1991), but in

Terrazas, Ceneral Mrales also failed in an effort to "settle" a
| egi slative reapportionnent case. Follow ng the 1990 census,
plaintiffs sued various state and county officials to prevent the
use of the new census in reapportioning the | egi sl ature, because it
al l egedly undercounted mnorities. The |l egislature proceeded with
reapportionnment and plaintiffs al so chall enged the resulting pl ans.
Ceneral Moral es defended the |legislature's plans, lost at trial,

and appealed directly to the Texas Suprene Court. Then, Morales

The di ssent argues that Chief Justice Phillips was joined
solely as a jurisdictional party for Eleventh Anendnent purposes.
Even if that were true, and it is not, see supra page 4, it would

not answer the real question: if the State of Texas is the real
party in interest, does the Attorney General possess exclusive
authority to choose whether the State's interests will be

asserted on appeal ? |In Baker, we answered in the negative.
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agreed with the plaintiffs to settle the senate reapporti onnent
chal | enge. The agreenent included a redistricting plan that was
submtted to the trial court and pronptly accepted by it.
Thereafter, five individuals, not parties to the suit, requested
the Suprenme Court of Texas to direct the trial court to vacate its
judgnents reconfiguring the senatorial districts, order the
Attorney CGeneral to rescind the agreenent, and direct the Secretary
of State to wi thdraw subm ssion of the plan for preclearance.

A plurality directed the trial court to vacate its judgnents,
but refused relief against the Attorney Ceneral. Four justices
held that the trial court erred by failing to weigh all affected
interests before entering the proposed decree. 1n Justice Hecht's
words, "a district court cannot order a reapportionnent plan for
the State based on nothing nore than an agreenent of the Governor,
the Attorney CGeneral, and a fewcitizens." 1d. at 714.% Indeed a
majority believed the Attorney General's "discretion includes the
authority to propose a settlenent agreenent in an action attacking
the constitutionality of a reapportionnent statute.” [d. at 722
(Hecht, J.) (enphasis supplied).

I n approving of the Attorney General's conduct, however, the
plurality noted that he acted "on behalf of the state

defendants[,]" giving himthe authority "for his clients and even

on his own, to suggest possible renedies . . . [and] to negotiate
a settlenment.” 1d. (Hecht, J.) (enphasis added). "To hold that he
8Justice Gonzal ez joined section Il.A of the plurality

opinion regarding the entry of redistricting relief.
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did not would be to give himless authority than any party or any

other attorney participating in the case.”" 1d. (enphasis added).

The Attorney Ceneral acts as counsel for state officials who are
his clients.

Terrazas recognizes that the Attorney General represents
of ficials. It does not follow that by doing so, the Attorney
Ceneral steps into their shoes and assunes the policymaking roles
of those officials, against whom specific relief is sought. W
need not and do not decide the authority of the Attorney GCeneral
when an official is naned in his official capacity only to join the
St at e. Plaintiff sought specific relief against the Judicial
Districts Board chaired by defendant Chief Justice Phillips. The
petitioners who objected to the settlenent in Terrazas were not
even parties to the suit. The Attorney General's power to settle
for his clients is certainly no less than that of other |awers,
but Terrazas does not say that it is any greater. No |awer may
forge a settlenent agreenent over the express objection of his
client. Here, to the extent that Mrales represents the Chief
Justice in the Justice's defense of his constitutionally assigned
task, he may not ignore him As Justice Wallace put it for the

Texas Suprene Court in Public Uility Conm ssion of Texas v. Cofer,

754 S.W2d 121, 125 (Tex. 1988):

We enphasi ze that when a statute confers a right upon the
attorney general to represent an agency, it inposes a
corollary duty, and the agency has every right to expect
the sane diligent and faithful representation as any
other "client."

15



See also H Il v. Lower Colo. River Auth., 568 S.W2d 473, 478 (Tex.

Cv. App.--Austin 1978, wit ref'dn.r.e.) (rejecting an attenpt by

the attorney general to sue the Texas Water Rights Conm ssion "in
an effort to substitute his views for that of a lawfully

constituted State adm ni strative agency"); Charles Scribner's Sons

V. Marrs, 262 SSW 722, 729 (Tex. 1924) (although attorney general
had authority to represent the State Superintendent of Education,
he did not have authority "to elect for the state to accept or
reject a contract for text-books that is voidable," a decision for
t he Board of Education).

The Texas | egislature has al so recognized that the Attorney
Ceneral represents the State but does not nmake its policies. "An
adm ssi on, agreenent, or wai ver nmade by the attorney general in an
action or suit to which the state is a party does not prejudice the
rights of the state.™ Tex. Gov't Code Ann. § 402.004 (Vernon
1988); see also State v. Reagan County Purchasing Co., 186 S. W 2d

128, 135 (Tex. Civ. App.--El Paso 1944, wit ref'd wo.m) ("acts
beyond the scope of [Attorney Ceneral's] del egated power are not
bi nding on the State"). |If the Texas Attorney Ceneral could nake
policy for the State, this provision wuld be superfluous, for he
could never violate it. He would in effect be the State. Wen
faced with this statute before, we appropriately noted that "Texas

has been at particular pains to attenpt to circunscri be the power
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of the attorney general to make adm ssions on its behalf." United

States v. Texas, 680 F.2d 356, 368 n.17 (5th Cr. 1982).°

°Because the office of Attorney General is rooted in the
common | aw, many states, including Texas, refer to their Attorney
Ceneral's common | aw powers. E.g. Martinez v. State, 753 S. W 2d
165, 179 (Tex. App.--Beaunont 1988, wit ref'd). Thus, there is
sone value to | ooking at how other states have dealt with the

issue we face today. |In Tice v. Departnent of Transportation,
312 S.E. 2d 241, 246 (N.C. C. App. 1984), the North Carolina
court held "that the Attorney CGeneral . . . is bound by the

traditional rule governing the attorney-client relationship, and
cannot enter a consent judgnent w thout the consent of the entity

represented.” 1In Georgia, the Attorney General may not "bind his
client by settlenent for |less than the full sum cl ai ned, unless
express authority be given by the client." State v. Southwestern

RR, 66 Ga. 403, 407 (1881). The North Dakota Attorney
Ceneral's power to represent state departnents and officers

does not nean that the attorney general, standing in the
position of an attorney to a client, who happens to be an
of ficer of the governnent, steps into the shoes of such
client in wholly directing the defense and the | egal steps
to be taken in opposition or contrary to the w shes and
demands of his client or the officer or departnent

concer ned.

State ex rel. Anerland v. Hagan, 175 NW 372, 374 (N.D. 1919),
overruled on other grounds, Benson v. North Dakota Wrknen's
Conpensation Bureau, 283 N W2d 96 (N.D. 1979). According to the
M ssi ssi ppi Suprene Court,

The uni que position of the Attorney Ceneral requires
that when his views differ fromor he finds hinself at odds
with an agency, then he nust allow the assigned counsel or a
speci al |y appoi nted counsel to represent the agency
unfettered and uni nfluenced by the Attorney Ceneral's
per sonal opi nion.

State ex rel. Allain v. Mssissippi Public Serv. Conmin, 418 So.
2d 779, 784 (M ss. 1982); see also Frazier v. State by and
through Pittman, 504 So. 2d 675, 691 (M ss. 1987) (where attorney
general refuses to represent state agency, agency is entitled to
its owmn |awer and court may retain jurisdiction and entertain
the suit). Arizona does not permt its Attorney Ceneral to
appeal a decision against the wshes of the state agency he
represents. Santa Rita Mning Co. v. Departnent of Property

Val uation, 530 P.2d 360 (Ariz. 1975). Finally, the authority of
the Attorney CGeneral of Illinois does not permt himto waive the
rights of his client. Cook County v. Patka, 405 N E. 2d 1376,
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St at ed anot her way, the Attorney General's right to represent

state officials or state agencies cannot be gainsaid, see HII| v.

Texas Water Quality Bd., 568 S.W2d 738, 741 (Tex. CGv. App.--

Austin 1978, wit ref'dn.r.e.); Mrris v. Smley, 378 S.W2d 149,

152 (Tex. G v. App.--Austin 1964, wit ref'd n.r.e.), but he nust
in fact represent them He cannot ignore his clients and bind the
State against their wishes.® This is not to say that the Chief
Justice is the sole arbiter. Both he and the Attorney CGeneral are
named parties to this suit, and each has the right to be heard in
this case. The Attorney General's authority does not allowhimto
"close either the nouth of [Phillips] or the ears of the courts,
when there are conplaints that the Attorney General or his
assistants are not in fact fulfilling their duty." Cofer, 754
S.W2d at 125.
B. O her Mtions

We deny the Attorney CGeneral's notion to disqualify Phillips

counsel . We also deny plaintiffs' attenpt to nonsuit the Texas
Judicial Districts Board, including its chair, Chief Justice
Phillips. The notion was filed imedi ately after oral argunents

before the en banc court on My 24, 1993. Rul e 41(a) governs

1380 (I11. App. 1980).

1Pr of essor Fi ss has recogni zed the probl emraised by
Attorney General Morales' actions in this case. "W are left to
wonder, for exanple, whether the attorney general should be able
to bind all state officials, some of whom are el ected and thus
have an i ndependent mandate fromthe people, or even whether the
i ncunbent attorney general should be able to bind his
successors.” Omen M Fiss, Against Settlenent, 93 Yale L.J.
1073, 1079 (1984).
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voluntary dism ssals and provides that a plaintiff may dism ss an
action wthout order of the court in two circunstances. The
plaintiff nust either file the notice of dismssal before the
adverse party serves its answer or summary judgnent notion,
whi chever occurs first, or file a stipulation of dismssal signed
by all parties who have appeared in the case. Fed. R G v. P.
41(a)(1). The notice of nonsuit cones al nost five years after the
def endant s have answer ed, and none of the defendant-aligned parties
has signed the notion. Plaintiffs have no unilateral right to
dismss the Chief Justice and Judicial Districts Board. W wll
not permt plaintiffs to seek injunctive relief against the office
held by Chief Justice Phillips for alnost five years and then

di sm ss himwhen he declines to settle. See Davis v. Huski power

Qut door Equi pnent  Corp., 936 F.2d 193, 199 (5th Cr. 1991)

(affirmng refusal to dism ss defendant nore than a year after the

case was renoved to federal court); Radiant Technology Corp. V.

El ectrovert USA Corp., 122 F.R D. 201 (N.D. Tex. 1988) (notion to

voluntarily dismss under Rule 41 should be denied when plaintiff
seeks to circunvent an expected adverse result).

W deny the notion of the district judges as Defendant-
Intervenors to realign General Mirales with plaintiffs. Mrales
efforts to settle the case do not require this neasure. He is
entitled to take a position in settlenent negotiations that is
different fromhis trial posture. However, if the Attorney General
changes his views on the nerits of the case, realigning himwth

the plaintiffs nmay be appropriate. <. Delchanps, Inc. v. A abama
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State MIk Control Bd., 324 F. Supp. 117, 118 (MD. Al a. 1971)

(all owi ng Al abama Attorney General, who |like the Texas Attorney
General took an oath to defend both state and federal law, to
realign hinself wth plaintiffs to challenge the federa
constitutionality of a state |aw). We also deny Judge Wod's
motion to disqualify General Mrales as counsel for the State
Wi | e we have rejected his clai ned power to bind against their wll
state officials heis charged to represent, he is nonetheless their
counsel

C. The Intervenors

The Attorney Ceneral may represent state officials in their
official capacities, but there is no contention that General
Mor al es represents Judges Whod and Entz. ! They have intervened in
their personal capacities and have elected to obtain their own

counsel .2 As we earlier observed, the proposed consent decree

UAfter trial, certain Bexar County district judges al so
sought to intervene as defendants, and we have before us an
appeal fromthe denial of their notion. A nobtion to intervene
under Rule 24 nust be tinely. Fed.R CGv.P. 24(a), (b); Jones v.
Caddo Parish School Bd., 735 F.2d 923, 926 (5th Cr. 1984) (en
banc). Although the district court did not expressly state that
their nmotion was untinely, it was well within the district
court's discretion to deny the notion on this ground.

12Because we find that the judges' standing in their
i ndi vi dual capacities survives the settlenent agreenent, we are
not required to address the ability of Texas district court
judges to represent thenselves in their official capacities. It
appears, however, that Texas |law permts themto do so. Tex.
Gov't Code § 74.141, titled Defense of Judges provides:

The attorney general shall defend a state district judge, a
presi ding judge of an adm nistrative region, or an active,
retired, or former judge assigned under this chapter in any
action or suit in any court in which the judge is a

def endant because of his office as judge if the judge
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woul d al | ow Judge Wod and Judge Entz to continue to run county-
w de. Ceneral Mrales urges that they therefore lack standing to
either prosecute the suit or object to the proposed decree.

To this point, the standing of the intervening parties has not
been questi oned. To the contrary, the intervenors played an
inportant role at trial and have since taken the |ead. After the
federal district judge's ruling in favor of plaintiffs, the notice
of appeal was first filed by Judges Wod and Entz, not by the
Attorney Ceneral. Only the district judge's adherence to
nonparti san el ections prodded the Attorney General to appeal. The
Houston Lawyers' Association intervened by the sane order as the
intervening judges and carried the appeal fromour first en banc
decision to the United States Suprene Court.'®* Even now, no one
questions the earlier uncontested standing of the intervenors; nor
coul d they. Wod and Entz intervened in part to protect their
tenure as el ected judges. The district court found that they were
illegally el ected.

O course, these intervenors nust satisfy Article Ill to

appeal on their own. D anond v. Charles, 476 U S. 54, 68 (1986);

Didrickson v. United States Departnent of the Interior, 982 F.2d

requests the attorney general's assistance in the defense of
the suit.

(enphasi s added).

13"Since an intervenor is bound by future orders, it may
appeal from an appeal abl e order unless the intervention has been
specifically limted to forbid it." Matter of First Col onial
Corp., 544 F.2d 1291, 1298 (5th Gr. 1977). There is obviously
no such limtation on the intervenors' right to appeal in this
case.
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1332, 1337-39 (9th Gr. 1992); United States v. Western Elec. Co.

900 F.2d 283 (D.C. Cr. 1990). A case or controversy between the
State and plaintiffs remains. The parties have a right to a
determ nation of that appeal, unless they consent to a remand. See

Wheeler v. Anerican Hone Products Corp., 582 F.2d 891, 896 (5th

Cr. 1977) ("once intervention has been allowed, the origina
parties may not stipulate away the rights of the intervenor"); see

al so Sheffield v. Itawanba County Bd. of Supervisors, 439 F.2d 35,

36 (5th Gr. 1971) ("having instituted a public lawsuit to secure
rectification for a constitutional wong of wde dinension,
[plaintiffs] cannot privately determne its destiny"). Put another
way, the proposed settlenent does not deprive this court of its
jurisdiction to hear the appeal independently perfected by Judges
Wod and Entz, an appeal from a decision that declared their
el ections illegal.

Even assuming the proposed settlenent foreclosed the
i nterveni ng judges' standing to protect their tenure, Wod and Entz
woul d still have a sufficient stake in the litigation to satisfy

the Constitution. 1In an earlier opinionin this case we said

[a] sserting interests both as a Texas voter and as a
sitting Texas district judge, Judge Sharol yn Wod noved
to intervene on the side of the defendant--the state.
The court allowed her to intervene in her personal
capacity, permtting Dallas County District Judge Harol d
Entz to do so as well.

Leaque of United Latin Anerican Ctizens v. Cenents, 923 F. 2d 365,

367 (5th Cr. 1991)(enphasis added). In the district court, Judge
Entz noved to intervene as a defendant to defend on his interests
as a judge, a lawer, and a registered voter in and citizen of
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Dal | as County. The court's order granting intervention in his
i ndi vi dual capacity enconpasses all of these interests.

Thus, the proponents of remand view the judges' intervention
too narrowy, for Whod and Entz al so have standing as voters. The
settl enment agreenent woul d deprive voters of the right to vote for
all judges with general jurisdiction over their county. The
El eventh Crcuit recently confronted a simlar situation. Meek v.

Metropolitan Dade County, 985 F.2d 1471 (11th Cr. 1993), was a

voting rights challenge to the at-large election of county
comm ssioners in Dade County, Florida. As here, individual voters

challenged a liability finding that elected officials would not

contest on appeal. Swann and Sanpson were Dade County residents
and voters. The district court denied them | eave to intervene
before trial. |In a second request for |leave to intervene, Swann

and Sanpson sought to preserve their right to appeal in the event
of an adverse judgnent and a deci sion by defendants not to appeal.
The court found the at-large systemillegal and, as feared, the
County Comm ssion decided not to appeal. Wen the district court
denied their third notion to intervene, Swann and Sanpson appeal ed.

Qur sister court held that the district court abused its
discretion in denying the intervention and affirnmed the district
court on the nerits. The court held that the voters had standi ng,
a sufficient interest both to intervene and carry the appeal when
the state agency declined to do so. Inits view, if the court were
to deny standing to these voters, it "would be forced to concl ude

that nost of the plaintiffs also lack standing, a conclusion
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forecl osed by the many cases in which individual voters have been
permtted to challenge election practices.” [d. at 1480 (citing

Wiitconb v. Chavis, 403 U S. 124 (1971); Baker v. Carr, 369 U S

186 (1962)). We agree that the standing of voters in a voting

ri ghts case cannot be gainsaid. See also OHair v. Wite, 675 F. 2d

680, 688-90 (5th Gr. 1982) (en banc); Henderson v. Fort Wrth

| ndependent School Dist., 526 F.2d 286, 288-90 (5th Cr. 1976).%

D. Consent Decrees

Even if all of the litigants were in accord, it does not
followthat the federal court nust do their bidding. The proposal
is not to dismss the lawsuit, but to enploy the injunctive power
of the federal court to achieve a result that the Attorney General
and plaintiffs were not able to achieve through the politica
process. The entry of a consent decree is nore than a matter of

agreenent anong litigants. It is a "judicial act." United States

v. Swift & Co., 286 U S 106, 115 (1932). "[When [the court] has

rendered a consent judgnent it has nmade an adjudication." Kaspar

Wre Works, Inc. v. Leco Eng'qg & Machine, Inc., 575 F. 2d 530, 538-

39 (5th Gr. 1978) (quoting 1B Janmes W Moore et al., More's

Federal Practice § 0.409[5]). Courts must exercise equitable

di scretion before accepting litigants' invitation to performthe

judicial act.

¥Qur conclusion that Defendant-Intervenors continue to have
standing in their individual capacities to defend the current
met hod of electing trial judges makes it unnecessary for us to
consider their notion to nodify their intervention to enable them
to do so.
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A consent decree nmust arise fromthe pleaded case and further
t he objectives of the | aw upon which the conplaint is based. See

Local No. 93, Int'l Ass'n of Firefighters v. City of devel and, 478

U S. 501, 525, 106 S. C. 3063, 3077 (1986). \When presented with
a proposed judgnent, the court "nust not nerely sign on the |ine

provided by the parties.” United States v. Gty of Mam, 664 F. 2d

435, 440 (5th Cr. 1981) (en banc) (Rubin, J.).

Because the consent decree does not nerely validate a
conprom se but, by virtue of its injunctive provisions,
reaches into the future and has continuing effect, its
terms require nore careful scrutiny. Even when it
affects only the parties, the court should, therefore,
examne it carefully to ascertain not only that it is a
fair settlenment but also that it does not put the court's
sanction on and power behind a decree that violates
Constitution, statute, or jurisprudence. . . . |If the
decree also affects third parties, the court nust be
satisfied that the effect on themis neither unreasonabl e
nor proscri bed.

Id. at 441 (Rubin, J.) (enphasis added); see also Overton v. Gty

of Austin, 748 F.2d 941, 952-53 (5th Cr. 1984); Wllians v. Gty

of New Orleans, 729 F.2d 1554, 1559 (5th Gr. 1984) (en_ banc)

(Wlliams, J.).

The enphasi zed passage nmakes a critical point. A proposed
consent decree is generally--as here--a request for the court to
exercise its equitable powers. It involves the court's sanction
and power and is not a tool bending w thout question to the
litigants' will. As Justice Harlan wote, "parties cannot, by

gi vi ng each ot her consideration, purchase froma court of equity a
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continuing injunction."” System Federation No. 91, Ry. Enpl oyees

Dep't, AFL-CIOv. Wight, 364 U S. 642, 651 (1961).1"

We have recogni zed that when fewer than all litigants forge a
consent decree, issues affecting other parties remain to be

adj udi cat ed. Cty of Mam, 664 F.2d at 440 (Rubin, J.). As

el even judges recognized in the sanme case, our preferences for
settl enent and accord are insufficient tojustify the inposition of
a decree that infringes upon the rights of third parties. See id.
at 451 (CGee, J., concurring and dissenting). A consent decree
"cannot di spose of the valid clains of nonconsenting intervenors;
if properly raised, these clains remain and may be litigated by the
intervenor." Local 93, 478 U. S. at 529, 106 S. . at 3079.
Courts nust be especially cautious when parties seek to
achi eve by consent decree what they cannot achieve by their own
aut hority. Consent is not enough when litigants seek to grant

t hensel ves powers they do not hold outside of court. People Wo

Care v. Rockford Bd. of Educ., 961 F.2d 1335, 1337 (7th Cr. 1992).

For exanple, a local governnent may not use a consent decree to
avoid a state law requiring a referendum before the issuance of

construction bonds. Dunn v. Carey, 808 F.2d 555, 560 (7th Cr.

1986) .
We expressed our concern regarding the risks attendi ng consent

decrees in Overton v. Gty of Austin, 748 F.2d 941 (5th Gr. 1984).

In that case, plaintiffs and the city attorney, acting for the city

%'n the sane passage, Wight remi nds us that "authority to
adopt a consent decree cones only fromthe statute which the
decree is intended to enforce." 364 U. S. at 651.
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council, proposed a decree substituting single-nenber council
districts for the at-large council established by the city charter.
A di ssenting council nmenber maintai ned that the council |acked the
authority to change the existing schenme without a city-w de
referendum |1d. at 947 n.5. In the district court, several bl ack
voters sought to intervene as defendants on the ground that
subdi stricting would curtail their voting power. 1d. at 944. The
plaintiffs petitioned for a wit of mandanmus to conpel the district
court to inplenent the proposed decree wthout further
consideration. W refused to issue the wit. |In doing so, Overton
recogni zed t he danger of mani pul ati on faced by federal courts. W
may be asked to effectuate substantive results that governnent
officials are not enpowered to bring about thenselves. 1d. at 956.
The risk can be realized in many ways, but is palpable where
sharply divided state officials would draw the federal courts into
a partisan political battle.

Qur job is to decide a case or controversy. The parties’
hi gh-strung rhetoric does not fully obscure thereality that alive
controversy yet exists. By declining to remand this case, we do
not slow one whit any march for change in Texas. Its elected
| eaders are always free to pursue whatever schene they think best,
t hrough the normal political process. Texas links the jurisdiction
and el ectoral bases of its district judges and the still-contested
question for this court is its legality.

The procedural posture of this case when the request to renmand

to the district court was heard is inportant. The issues in this
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case were well known to the entire court. The case had been fully
tried and its appeal had tw ce been before a panel of this court
and was before the en banc court a second tine. The issues had
been fully aired in the panel majority and di ssenting opi ni on when
this court vacated the panel opinion. In sum we are asked to
remand to the district court to consider entry of a "consent"
decree and to decide whether it would "put the court's sanction on
and power behind a decree that violates Constitution, statute, or

jurisprudence." Gty of Mam, 664 F.2d at 441 (Rubin, J.). More

precisely put, any federal decree nust be a tailored renedial

response toillegality. & . Shawv. Reno, 113 S. C. 2816 (1993).

We are asked to remand for this determ nation although we are not
persuaded that there is any illegality.

It is not a matter of our w thhol ding announcenent of our
decision. W could not, in any event, remand w thout correcting
the district court's m sapprehensions of |aw, found even by our
di ssenting coll eagues. Significant |legal errors infected the trial
court's earlier judgnent, including its refusal to consider the
effect of partisan voting, its finding of liability in Travis
County now undefended, its selective aggregation of |anguage and
ethnic mnorities, its refusal to accord weight to the State's
linkage interest inthe totality of the circunstances, and finally,
its heavy reliance upon historical societal discrimnation w thout
bringing this history honme to this case. W cannot escape this
error-correcting task--and when it is done, there is no case. The

amcus United States agrees with our conclusion that, once the
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proper legal standards are determned, the record presents no
factual issue that needs revisiting. It follows that the proposed
consent decree cannot respond to sufficiently identified
illegality--because the record denonstrates that there is none.

E. Chisomyv. Edwards

Finally, the parties urging remand point to Chisomv. Edwards,

970 F.2d 1408 (5th Cr. 1992), where we renanded a voting rights
case for the district court to enter a consent decree. That case
challenged the nethod of electing Louisiana's Suprene Court

Justi ces. Chisom v. Roener, 111 S. . 2354, 2358 (1991). Qur

remand in Chisom however, resulted fromdifferent circunstances.
First, all parties joined the notion to remand, as we were
careful to point out in our order:

The Joint Motion to Remand to Effectuate Settlenent fil ed
by all parties is hereby granted; and this case is
remanded to the United States District Court for the
Eastern District of Louisiana for the Iimted purpose of
effectuating a settlenent. Jurisdiction of the appeals
i's hereby retained. Upon notification that a consent
j udgnent has been entered by the district court, the
appeals wll be dismssed. We express no opinion, of
course, on the settlenent or judgnent.

Chisom 970 F.2d at 1409 (enphasis added). As we have discussed,

the sane is not true here.

®For the same reason, Suprene Court authority does not
require a remand. In Turnock v. Ragsdale, 493 U S. 987 (1989),
the Court granted the parties' joint notion to defer further
proceedi ngs for the parties to submt a proposed consent decree
to the district court. Unlike the case before us, the joint
motion in Turnock was a true joint notion; there were no
obj ections. See Ragsdale v. Turnock, 941 F.2d 501, 503 (7th Cr
1991) (recounting procedural history). |In spite of its |abel,
the Attorney CGeneral's notion is far frombeing a joint notion.
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Second, the parties in Chisomcane to this court asking for
remand carrying a duly enacted state law with them They did not
seek to i nvoke the preenptive force of the federal |aw. The decree
in Chisomwas agreed to by all parties and adopted into | aw by the
state legislature. The consent decree did not set aside any state
| aws--and not by accident. It was carefully crafted to that end.
In Louisiana, the legislature can create nore suprene court
districts wwth a two-thirds vote fromboth houses. La. Const. Art
5 8 4. Article 5, 8 3 of the Louisiana Constitution fixes the
nunber of suprenme court justices at seven and establishes that each
shall serve a ten-year term?!® Because the state wished to create
the Oleans district w thout upsetting the terns of the sitting
justices, Louisiana had to tenporarily expand the suprene court to

ei ght nenbers. °

YArt. 5, 8 4 provides:

The state shall be divided into at | east six suprene court
districts, and at | east one judge shall be elected from
each. The districts and the nunber of judges assigned to
each on the effective date of this constitution are

retai ned, subject to change by | aw enacted by two-thirds of
the el ected nenbers of each house of the |egislature.

8Art. 5, 8 3 provides:

The suprenme court shall be conposed of a chief justice and
Si x associate justices, four of whom nmust concur to render
judgnent. The termof a suprene court judge shall be ten
years.

¥louisiana's first effort to create an eighth position, and
thereby resolve the Chisomlitigation, cane in 1989 in the form
of a proposed constitutional anmendnent. However, the voters
rejected the proposal. See La. Const. Art. 5, 8§ 4, 35,
Hi storical Notes.

30



Wiile 8 3 limts the size of the suprene court to seven
justices, Art. 5 8 5(A) permts the Louisiana Suprene Court to
"assign a sitting or retired judge to any court." La. Const. Art.
5, 8 5(A). The legislature therefore created an additional place
for a judge on the Court of Appeal for the Fourth Crcuit, who,
upon el ection, would be assigned to the suprene court to serve, in
reality, as the eighth justice. See La. Rev. Stat. Ann. § 13:312.4
(West Supp. 1993). This tenporary judgeship was to expire with a
vacancy on the suprene court fromthe first district. The vacancy
would be filled by an election in the newWwy created seventh
district conprised of Oleans Parish. La. Rev. Stat. Ann.
§ 13:101.1 (West Supp. 1993). Both of these provisions were

contained in Act 512 which, after receiving the required two-thirds

vote in both houses of the legislature, becane |law on June 22,
1992. O ficial Journal of the Proceedings of the Senate of the
State of Louisiana, 18th Reg. Sess. at 24 (June 18, 1992); Ofici al
Journal of the Proceedings of the House of the State of Loui siana,
18th Reg. Sess. at 31 (June 16, 1992). The Loui siana Legislature
provi ded that Act 512 would not go into effect unless the federal
court entered a consent decree in Chisom La. Rev. Stat. Ann.
§ 13:101.1 (West Supp. 1993).

The Texas Legislature refused to take positive action, and the
settl enment agreenent attenpts to avoid constitutional requirenents.
The Texas Constitution requires that judges be elected from

districts no smaller than a county, absent a majority vote by the
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citizens of that county. Tex. Const. Art. 5, 88 7, 7a(i).?® The
settl enent agreenent is not contingent on approval by the voters of
each county. The | egislature has not proposed a constitutiona
amendnent. |t has nmade no | aws.

F. Federalism

Then we have all sides claimng the high ground of federalism
Sone of the assertions are creative. The suggestion that state
political groups, unable to nuster sufficient political force to
change the system can by "agreenent"” enlist the preenptive power
of the federal court to achieve the sane end stands federalismon
its head. O course, we defer to legislative wll and state
decision. Here, the "decision" to which we are asked to defer is
a decision by a political faction that the federal court should
order the state to change its system W do not share this curious

view of federalism

20Art. 5, 8§ 7 provides:

The state shall be divided into judicial districts,
with each district having one or nore judges as nay be
provided by law or by this Constitution. :

Art. 5, 8 7a(i) provides:

The legislature, the Judicial Districts Board, or the
Legi slative Redistricting Board may not redistrict the
judicial districts to provide for any judicial district
smaller in size than an entire county except as provided by
this section. Judicial districts smaller in size than the
entire county may be created subsequent to a general
el ection where a majority of the persons voting on the
proposition adopt the proposition "to allow the division of

County into judicial districts conposed of parts of
_ County." No redistricting plan may be proposed or
adopted by the legislature, the Judicial D stricts board, or
the Legislative Redistricting Board in anticipation of a
future action by the voters of any county.
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I11. Racial Bloc Voting

As anended, 8 2 of the Voting R ghts Act prohibits states from
i nposi ng or applying any "standard, practice, or procedure .
which results in a denial or abridgenent of the right of any
citizen of the United States to vote on account of race or color."
A mnority group may establish a violation of this provision by
proving "that its nmenbers have | ess opportunity than ot her nenbers
of the electorate to participate in the political process and to

el ect representatives of their choice."? Congress intended "to
make clear that proof of discrimnatory intent is not required to

establish a violation of Section 2" by "restor[ing] the |ega

21Section 2 reads in full:

(a) No voting qualification or prerequisite to voting or
standard, practice, or procedure shall be inposed or applied
by any State or political subdivision in a manner which
results in a denial or abridgenent of the right of any
citizen of the United States to vote on account of race or
color, or in contravention of the guarantees set forth in
section 4(f)(2), as provided in subsection (b) of this
section.

(b) A violation of subsection (a) is established if, based
on the totality of the circunstances, it is shown that the
political processes |leading to nomnation or election in the
State or political subdivision are not equally open to
participation by nenbers of a class of citizens protected by
subsection (a) of this section in that its nenbers have |ess
opportunity than other nenbers of the electorate to
participate in the political process and to el ect
representatives of their choice. The extent to which
menbers of a protected class have been elected to office in
the State or political subdivision is one circunstance which
may be considered: Provided, That nothing in this section
establishes a right to have nenbers of a protected cl ass

el ected in nunbers equal to their proportion in the
popul ati on.

42 U.S. C. § 1973.
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st andar ds” which prevailed in constitutional voting discrimnation

cases prior to Mibile v. Bolden, 446 U.S. 55 (1980). S. Rep. 417

at 2, reprinted in 1982 U S. Code Cong. & Admn. News at 206.

Specifically, the 1982 anendnents "codify" the "results test"

articulated in Wite v. Regester, 412 U S. 755 (1973). |d.

Section 2 clainms brought against nultinenber schenes are

governed by the framework established in Thornburg v. G ngles, 478

U S 30 (1986). Under G ngles, plaintiffs challenging an at-1| arge
systemon behal f of a protected class of citizens nust denonstrate
that (1) the group is sufficiently | arge and geographically conpact
to constitute a majority in a single-nenber district; (2) it is
politically cohesive; and (3) the white majority votes sufficiently
as a bloc to enable it usually to defeat the mnority's preferred

candidate. Gowe v. Em son, 113 S. C. 1075, 1084 (1993); G ngles,

478 U.S. at 50-51. Satisfaction of these three "preconditions,"”
Voi novich v. Quilter, 113 S. C. 1149, 1157 (1993), is necessary,

G ngles, 478 U. S. at 50, but not sufficient to establish liability
under 8§ 2. Chisomyv. Roener, 111 S. Ct. 2354, 2365 (1991); CGtizens

for Better Gov't v. Gty of Westwego, 946 F.2d 1109, 1116 (5th G r.

1991) (Westwego I11). Plaintiffs nust also show that, under the
"totality of ~circunstances,”" they do not possess the sane
opportunities to participate in the political process and el ect

representatives of their choice enjoyed by other voters. Courts
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are guided in this second inquiry by the so-called Zimer factors

listed in the Senate Report. 22

22The Senate Report indicates that "[t]ypical factors
i ncl ude":

1. the extent of any history of official discrimnation
in the state or political subdivision that touched the
right of the nenbers of the mnority group to register,
to vote, or otherwse to participate in the denocratic
process;

2. the extent to which voting in the elections of the state
or political subdivision is racially polarized;

3. the extent to which the state or political subdivision
has used unusually large election districts, majority vote
requi renents, anti-single shot provisions, or other voting
practices or procedures that may enhance the opportunity for
di scrim nation against the mnority group;

4. if there is a candidate slating process, whether the
menbers of the mnority group have been deni ed access to
t hat process;

5. the extent to which nenbers of the mnority group in the
state or political subdivision bear the effects of
discrimnation in such areas as education, enploynent and
heal th, which hinder their ability to participate
effectively in the political process;

6. whether political canpai gns have been characterized by
overt or subtle racial appeals;

7. the extent to which nenbers of the mnority group have
been elected to public office in the jurisdiction.

Addi tional factors that in sonme cases have had probative val ue as
part of plaintiffs' evidence to establish a violation are:

whet her there is a significant |ack of responsiveness
on the part of elected officials to the particul arized
needs of the nenbers of the mnority group.

whet her the policy underlying the state or political
subdi vi sion's use of such voting qualification,
prerequisite to voting, or standard, practice or
procedure i s tenuous.
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A central issue here, one that divided the panel and one over
whi ch the parties vigorously di sagree, concerns G ngles' white bl oc
voting inquiry and the closely related Zinmer factor directing
courts to examne "the extent to which voting . . . is racially

polarized." S. Rep. 417 at 29, reprinted in 1982 U S. Code Cong.

& Admin. News at 206. As the Court in G ngles held, the question
here is not whether white residents tend to vote as a bloc, but
whet her such bloc voting is "legally significant." Gngles, 478
U S at 55; Salas v. Southwest Texas Jr. College Dist., 964 F.2d

1542, 1553 (5th Cir. 1992). 1In finding a violation of 8 2 in each
of the nine challenged counties, the district court held that
plaintiffs need only denonstrate that whites and bl acks generally
support different candidates to establish legally significant white
bl oc voting. Because "it is the difference between choi ces nade by
bl acks and whites alone . . . that is the central inquiry of § 2,"
the court excluded evidence tending to prove that these divergent
voting patterns were attributable to factors other than race as
"irrelevant” and "legally [in]conpetent.™

On appeal , defendants contend that the district court erredin
refusing to consider the nonracial causes of voting preferences
they offered at trial. Unless the tendency anong mnorities and

whites to support different candi dates, and t he acconpanyi ng | osses

S. Rep. 417 at 28-29, reprinted in 1982 U S. Code Cong. & Adm n.
News at 206-07. These factors are derived fromour decision in
Zimer v. MKeithen, 485 F.2d 1297 (5th Cr. 1973), aff'd sub nom
East Carroll Parish School Board v. Marshall, 424 U S. 636

(1976), as well as Wite. See S. Rep. 417 at 28 n. 113, reprinted
in 1982 U S. Code Cong. & Adm n. News at 206 n. 113.
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by mnority groups at the polls, are sonehow tied to race,
defendants argue, plaintiffs' attenpt to establish Ilegally
significant white bloc voting, and thus their vote dilution claim
under 8 2, nust fail. Wen the record indisputably proves that
partisan affiliation, not race, best explains the divergent voting
patterns anong mnority and white citizens in the contested
counties, defendants conclude, the district court's judgnment nust
be reversed.

We agree. The scope of the Voting Rights Act is indeed quite
broad, but its rigorous protections, as the text of 8 2 suggests,
extend only to defeats experienced by voters "on account of race or
color." Wthout an inquiry into the circunmstances underlying
unfavorable election returns, courts lack the tools to discern

results that are in any sense "discrimnatory," and any di stinction
bet ween deprivation and nere | osses at the polls becones untenabl e.
In holding that the failure of mnority-preferred candi dates to
receive support from a mpjority of whites on a regular basis,
w thout nore, sufficed to prove legally significant racial bloc
voting, the district court loosed 8 2 fromits racial tether and

fused illegal vote dilution and political defeat. In so doing, the

district court ignored controlling authorities: Wiitconb V.

Chavis, 403 U S 124 (1971), which established a clean divide
between actionable vote dilution and "political defeat at the
polls"; the 1982 anmendnents, enacted to restore a renedy in cases

"where a conbination of public activity and private discrimnation

have joined to make it virtually inpossible for mnorities to play
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a neani ngful role in the electoral process," Hearings on the Voting

Rights Act Before the Subcomm on the Constitution of the Senate

Comm of the Judiciary, 97th Cong., 2d Sess. 1367-68 (statenent of

Prof. Drew Days) (enphasis added); and Thornburg v. G ngles, 478

U S 30 (1986), where a majority of the Justices rejected the very
test enployed by the district court as a standard crafted to shield
political mnorities from the vicissitudes of "interest-group
politics rather than a rul e hedgi ng agai nst raci al discrimnation."
Id. at 83 (Wite, J., concurring); id. at 101 (O Connor, J., joined
by Burger, C J., Powell and Rehnquist, JJ., concurring). W nust
correct these errors.

A. Wiitconb v. Chavis and Wiite v. Regester

The Senate Report indicates that the 1982 anendnents to 8§ 2
were intended to "codify" the results test as enployed in Wite and

Wiitconb. See S. Rep. 417 at 2, 20-23, 32-33, reprinted in 1982

U. S. Code Cong. & Adm n. News at 197-201, 210-11; G ngles, 478 U S.
at 97 (O Connor, J., concurring) ("In enacting 8 2, Congress
codified the 'results' test this Court had enployed, as an

interpretation of the Fourteenth Anendnent, in Wite and

Wi tconb"); Jones v. Gty of Lubbock, 727 F.2d 364, 379 (5th G

1984) (the anmended 8 2 "codifies pre-Bolden voting dilution |aw").
Consequently, "it is to Wiitconb and Wite that we should | ook in
the first instance in determning how great an inpairnment of
mnority voting strength is required to establish vote dilutionin
violation of § 2." G ngles, 478 U S at 97 (O Connor, J.,

concurring).
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In Whitconb, black citizens residing in one part of Marion
County, referred to as the "ghetto" by the Court, clained that the
county's at-large nethod of electing nenbers to the state
| egi slature unconstitutionally diluted their votes. The "[s]trong
di fferences" between "ghetto" residents and adjacent communities
"Iin ternms of housing conditions, incone and educational |evels,
rates of unenpl oynent, juvenile crine, and wel fare assi stance," 403
US at 132,22 correlated closely with voting patterns in the
county. "Gnhetto" residents "voted heavily Denocratic,"” but since
the county's nore affluent white nmajority consistently voted
Republ i can, bl ack-preferred candi dates were defeated in four of the
five el ections between 1960 and 1968. 1d. at 150. The Witconb
Court recognized that the at-large electoral schene caused the
"voting power of ghetto residents [to be] 'cancelled out,'" id. at
153, but held that this result by itself did not provide grounds
for relief. Noting that blacks enjoyed full access to the

political process,? the Court reasoned that "had the Denbcrats won

2See also Chavis v. Witconb, 305 F. Supp. 1364, 1376-81
(S.D. ind. 1969).

24The Court st ated:

We have di scovered nothing in the record or in the
court's findings indicating that poor Negroes were not
allowed to register or vote, to choose the politica
party they desired to support, to participate inits
affairs or to be equally represented on those occasi ons
when | egi sl ative candi dates were chosen. Nor did the
evi dence purport to show or the court find that

i nhabitants of the ghetto were regularly excluded from
the slates of both major parties, thus denying themthe
chance of occupying |legislative seats.

ld. at 149-50.
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all of the elections or even nost of them the ghetto would have no
justifiable conplaints about representation.™ ld. at 152. For
this reason, the Court concluded that the "failure of the ghetto to
have | egi sl ative seats in proportion to its popul ati on energes nore
as a function of losing elections than of built-in bias against
poor Negroes." [|d. at 153.

The Wiitconb Court was reluctant to view the plaintiffs'
clains of vote dilution as anything nore than "a euphem sm for
political defeat at the polls,"” id., for, absent evidence of a |l ack
of access to the political system there was no principle by which
the Court could distinguish the "ghetto' s" clains and those of
ot her unsuccessful political groups:

[Alre poor Negroes of the ghetto any nore under-

represented than poor ghetto whites who also voted

Denocratic and lost, or any nore discrimnated agai nst

than other interest groups or voters in Marion County

with all egiance to the Denocratic Party, or, conversely,

any | ess represented than Republican areas or voters in

years of Republican defeat? W think not. The nere fact

that one interest group or another concerned with the

outcone of Marion County elections has found itself

outvoted and wthout |I|egislative seats of its own
provides no basis for invoking constitutional renedies
where, as here, there is no indication that this segnent

of the popul ation is being denied access to the political

system
ld. at 154-55. To grant relief to black residents in this case,
the Court held, "would nmake it difficult to reject clains of
Denocrats, Republicans, or nenbers of any political organizationin
Marion County who live in what woul d be safe districts in a single-
menber district system but who in one year or another, or year
after year, are subnerged in a nultinmenber district vote." 1d. at
156.
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The Court's assertion that plaintiffs' racial vote dilution
cl ai mwas i ndi stingui shabl e fromconpl ai nts which m ght be brought
by any unsuccessful interest group hinged onits determ nation that
"ghetto" residents did not suffer from a lack of access to the
political process. Despite the presence of vast disparities in
virtually every significant neasure of socioecononic status, the
Court found that black voters stood on the sane footing with whites
in vying for representation wthin Marion County. "Ghett 0"
residents had in fact experienced a string of |osses at the polls
in recent years, but these defeats were shared equally anong al
menbers of the Denocratic Party.

The Court confronted very different circunstances two years

later in Wiite v. Regester, 412 U S. 755 (1973). The Court

confirmed Wiitconb's rejection of the claimthat "every racial or
political group has a constitutional right to be represented in the
state legislature,” id. at 769, and reiterated the standard
established in its earlier decision: a mnority group nust prove
"that its nenbers had | ess opportunity than did other residents in
the district to participate in the political processes and to el ect
| egislators of their choice.” 1d. at 766 (citing Witconb, 403
U S at 149-50). Unlike the plaintiffs in Witconb, however, the
bl ack residents of Dallas County and the Hi spanic voters in Bexar
County each established that they had been effectively excluded
fromthe political processes | eading to the nom nation and el ection

of the Texas House of Representatives. 412 U S. at 766-70.
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Specifically, black voters in Dall as | abored under the yoke of
Texas' long history of official discrimnation and were subjected
to several procedural devices which, while not invidious in
t hensel ves, "enhanced the opportunity for racial discrimnation."
Id. at 766. "More fundanentally,"” the Court noted, the Dallas
Commttee for Responsi bl e  Governnent, "a white-dom nated
organi zation that is in effective control of Denocratic Party
candidate slating," had slated only two black candidates in its
hi story, who, not coincidentally, constituted the only two bl acks
ever to have served in the Dallas County delegation to the Texas
House since Reconstruction. Id. at 766-67. The DCRG failed to
di splay any "good-faith concern for the political and other needs
and aspirations of the Negro community," and in fact regularly
relied on racial canpaign tactics to defeat candi dates supported by
bl ack residents. Id. at 767. Consequently, the Court had no
reason to disturb the district court's conclusion "that 'the black
comunity has been effectively excluded fromparticipation in the
Denocratic primary sel ection process,' and was therefore generally

not permtted to enter into the political process in a reliable and

meani ngful manner." 1d. (quoting Graves v. Barnes, 343 F. Supp
704, 726 (WD. Tex. 1972)).
The Court al so upheld a simlar findingthat Mexican-Aneri cans

i kewi se had been effectively renoved from the political
processes of Bexar [County] in violation of all the Witconb
standards.'" |d. at 769 (quoting G aves, 343 F. Supp. at 733).

Like black residents of Texas, Mxican-Anericans "had |ong
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‘suffered from and continue[d] to suffer from the results and
effects of invidious discrimnation and treatnment in the field of

educati on, enploynent, economcs, health, politics and others.""

ld. at 768 (quoting G aves, 343 F. Supp. at 728)). In addition,
the district court determned that "cultural and |anguage
barrier[s] . . . 'conjoined with the poll tax and the nost

restrictive voter registration procedures in the nation have
operated to effectively deny Mexican-Anericans access to the
political processes in Texas even longer than the Blacks were
formally denied access by the white primry."" Id. (quoting
G aves, 343 F. Supp. at 731). The exclusionary effects of past and
present discrimnation, the Court found, were pal pably reflected in
| ow voting registration anong Mexican-Anericans, the election of
only five Bexar County Mexican-Anericans to the Texas Legislature
since 1880, and the county del egation's unresponsiveness to the
community's interests. Id. at 768-69. G ven that the district
court's findings flowed from"a blend of history and an intensely
| ocal appraisal" of conditions in Bexar County, the Court was "not
inclined to overturn” its conclusion that the multimenber district
"I nvidiously excl uded Mexi can- Aneri cans from effective
participation in political life." Id. at 769. As we will explain,
this earlier time in Texas history and the elections at issue here
present stark contrasts. The record before us contains no evidence
that past or present discrimnation has affected mnorities'

political access in any way.
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The princi pl es announced and applied in Witconb and Wiite are

instructive and, we believe, controlling. As Justice Wite, the
aut hor of these opinions, recently indicated, the central "thene"
of Whitconb and Wite is "that it is not nere suffering at the
polls but discrimnation in the polity with which the Constitution
is concerned.” Shaw v. Reno, 113 S.Ct. 2816, 2835 (1993) (Wite,

J., dissenting). Beyond the bounds of this litigation, the clarity
w th which the Whitconb Court articul ated t he princi pl es underl yi ng
the "results" test has largely forestall ed confusion or doubt, even
anong those whomplaintiffs mght be inclined to count as allies.

See, e.qg., Jones v. Gty of Lubbock, 727 F.2d 364, 384 (5th Cr

1984) ("Even where an at-large systeminteracts with a racially or
ethnically polarized electorate to the disadvantage of the
mnority, the 'result' is not necessarily a denial of politica
access . . . . [T]he "result' in Witconb [is] that polarized
voting does not render an at-large system dilutive of mnority

voting strength"); Panela S. Karlan, Undoing the Right Thing:

Si ngl e- Menber O fices and the Voting Rights Act, 77 Va. L. Rev. 1,

22 n.78 (1991). Justice Marshall, for exanple, provided a clear
explanation of the Court's holding in his dissent in Mbile v.
Bol den, 446 U.S. 55 (1980):

In Whitconb v. Chavis, we again repeated and applied the
Fortson [effects] standard, but determ ned that the Negro
comunity's lack of success at the polls was the result
of partisan politics, not racial vote dilution. The
Court stressed that both the Denocratic and Republican
Parties had nom nated Negroes and several had been
el ected. Negro candidates |lost only when their entire
party slate went down to defeat. 1In addition, the Court
was i npressed that there was no finding that officials
had been unresponsive to Negro concerns.
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ld. at 109 (Marshall, J., dissenting) (citations omtted).
Justice Marshall's references to the "lack of success at the
polls" as a "result" of "partisan politics, not racial vote

dilution," closely tracks the rel evant | anguage i n Wi tconb, where
the Court held that the "cancell[ing] out" of the "voting power of
ghetto residents” was nore "a function of |osing elections" or
"political defeat" than of "built-in bias against poor Negroes."
403 U.S. at 153. Absent evidence that mnorities have been
excluded from the political process, a "lack of success at the
polls" is not sufficient totrigger judicial intervention. Courts
must undertake the additional inquiry into the reasons for, or
causes of, these electoral losses in order to determ ne whether
they were the product of "partisan politics" or "racial vote

dilution,"” "political defeat” or "built-in bias." It is only upon

concluding that a mnority group's failure to prevail at the polls,
that is, their failure to attract the support of white voters, was

the "result" or "function" of "racial vote dilution"™ or "built-in

bias,"” that a court may find that mnority plaintiffs have suffered
"a denial or abridgenent of the right . . . to vote on account of
race or color."” In sum Witconb unm stakably prescribes the very

inquiry into the causes underlying the lack of support for
mnority-preferred candi dates anong white voters with which the
district court dispensed.

As Justice Marshal |l suggested, failures of a mnority group to
el ect representatives of its choice that are attributable to

"partisan politics" provide no grounds for relief. Section2is "a
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bal mfor racial mnorities, not political ones--even though the two

often coincide." Baird v. Consolidated Cty of Indianapolis, 976

F.2d 357, 361 (7th Gr. 1992) (citing Witconb). "The Voting
Ri ght s Act does not guarantee that nom nees of the Denocratic Party
will be elected, even if black voters are likely to favor that
party's candidates.” 1d. Rather, 8 2 is inplicated only where
Denocrats | ose because they are black, not where blacks |ose
because they are Denocrats. Wile this rule is easier stated than
applied, the Witconb Court's application of the "results” test to
the facts before it provides helpful and indeed dispositive
gui dance. As we explain in greater detail below, the Court's

dismssal in Wiitconb of the plaintiffs' vote dilution claimas a

"mere euphemsm for political defeat at the polls,"” despite
evidence of polarized voting, the lingering effects of past
discrimnation, and Ilittle electoral success anong mnority

candi dates, precludes finding a violation of 8 2 in nost, but not
all, of the counties at issue.

B. The 1982 Anendnents

The Senate Report acconpanying the 1982 anendnents to 8§ 2
states that Congress intended to "codify" the "results test"

articul ated and enpl oyed i n Wi tconb and Wiite. Congress of course

retained the statutory |anguage restricting relief under 8 2 to
"denial[s] or abridgnent[s] of the right . . . to vote on account
of race or color.” This |[imtation was not so nuch the product of
| egi slative discretion as constitutional inperative, giventhat the

scope of Congress' renedi al power under the Gvil War Anendnents is
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defined in large part by the wongs they prohibit. See, e.q., Gty

of Rone v. United States, 446 U. S. 156, 206 (1980) (Rehnquist, J.,

di ssenting); Oregon v. Mtchell, 400 U. S. 112, 152 (1970) (Harl an,

J., concurring in part and dissenting in part). Thus, the Senate
Report explained that the 1982 anendnents avoi ded constitutional
difficulty because "the very terns and operation of [§ 2] confine
its application to actual racial discrimnation." S Rep. 417 at

43, reprinted in 1982 U S. Code Cong. & Adm n. News at 221.

Congress enbraced Wiitconb on terns consistent with 8§ 2's
limtation to cases of "actual racial discrimnation.” Noting that
the claim before the Court in Witconb alleged vote dilution on
grounds that "black ghetto residents with [distinct] |egislative

interests had been consistently underrepresented in the

| egislature,” the Senate Report recounted what it regarded as the

rel evant facts of the case:

The evidence showed that the ghetto area voted
Denocratic, that the Republicans won four of the five
el ections from 1960 to 1968, and that in 1964, when the
Denocrats won, ghetto area senators and representatives
were elected. Nine blacks had in fact been elected to
the legislature from the at-large districts between
[ 1960] and 1968.

ld. at 20-21, reprinted in 1982 U S. Code Cong. & Adm n. News at

198. The facts cited by the Senate mrror those previously
identified by Justice Mrshall in Bolden and stressed here:
Plaintiffs were unsuccessful in years in which their party suffered
el ectoral defeat; they were able to el ect representatives of their

choice when their party prevailed. Not surprisingly, the Senate

47



adopted Witconb's central teaching in presenting what it
understood to be the kernel of the deci sion:

The failure of the ghetto to have legislative seats in
proportion to its popul ation energes nore as a function
of losing elections than of built-in bias against poor
Negroes. The voting power of ghetto residents may have

been "cancelled out,” as the district court held, but
this seens a nere euphem smfor political defeat at the
pol | s.

ld. at 21 (quoting Witconb, 403 U S. at 153), reprinted in 1982

U S. Code Cong. & Adm n. News at 198.

I n keeping with Wiitconb's sharp distinction between "built-in
bias" and "political defeat at the polls,"” the Senate Report
indicated that a proper application of the results test requires
courts to "distinguish[] between situations in which racial
politics play an excessive role in the electoral process, and

comunities in which they do not." [d. at 33, reprinted in 1982

U S Code Cong. & Adm n. News at 211. The Senate Report, again
followng Witconb, accorded this inquiry into "racial bloc
voting," that is, whether "'race is the predom nant determ nant of

political preference, di spositive significance: Absent a show ng

of "racial bloc voting," the Senate Report asserted, "it would be
exceedingly difficult for plaintiffs to show that they were
effectively excluded from fair access to the political process
under the results test.” [1d. (quoting S.Rep. 417 at 148 (Report of

t he Subconmi ttee on the Constitution)), reprinted in 1982 U. S. Code

Cong. & Admin. News at 321). Since the results test itself,

contrary to critics' charges, "nakes no assunptions one way or the

other about the role of racial political considerations in a
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particular community," id. at 34, reprinted in 1982 U. S. Code Cong.

& Adm n. News at 212, the Senate Report enphasized that plaintiffs
must supply affirmative proof of "racial bloc voting." The "nere
exi stence of underrepresentation plus a history of dual schools”
plainly does not suffice to make out a violation of § 2. [|d.

It is difficult to see how the record in this case could
possi bly support a finding of liability under the approach outlined
in the Senate Report. Plaintiffs have not even attenpted to
establ i sh proof of racial bloc voting by denonstrating that "race, "

not, as defendants contend, partisan affiliation, is the
predom nant determ nant of political preference.” They have
instead maintained, in the very teeth of the Senate Report, that
such a showi ng i s unnecessary. Because the district court accepted
this argunent, the test enployed at trial enabled plaintiffs to
prevail by proving little nore than a | ack of success at the polls

and a history of discrimnation. Wile this standard finds clear

support in Justice Brennan's plurality opinion in Thornburg v.

Gngles, 478 U.S. 30 (1986), it "sinply was not the approach used

by the courts under the Wite/Zimmer test" and codified by

Congress. S. Rep. 417 at 34, reprinted in 1982 U S. Code Cong. &
Adm n. News at 212.

C. Thornburg v. 4 ngl es

Justice Brennan's discussion of the first and second G ngl es

factors received majority support. G ngles, 478 U S. at 50-51,
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56.2° Wth respect to the third elenent, however, five justices
rejected Justice Brennan's proposed standard for proving racia
bl oc voti ng. Id. at 83 (Wiite, J., concurring); id. at 100-01
(O Connor, J., joined by Burger, CJ., Powell and Rehnquist, JJ.
concurring). For this reason, we believe that it is to these
opi ni ons, not Justice Brennan's, that we should | ook in attenpting
to define the contours of theinquiry intolegally significant bl oc
vot i ng.

Despite the presence of express |anguage to the contrary in
the Senate Report, see S. Rep. 417 at 33 ("racial bloc voting" is
est abl i shed when "race is the predom nant determ nant of political

preference"), reprinted in 1982 U S. Code Cong. & Adm n. News at

211, Justice Brennan held that racial bloc voting or "racially
pol ari zed voting" did not describe divergent "voting patterns for

which the principal cause is race." Gngles, 478 U S. at 61.

I nstead, he asserted that "[i]t is the difference between the

choices made by blacks and whites--not the reasons for that
difference--that [matters].” 1d. A consideration of "irrel evant
vari abl es” such as partisan affiliation or the race of the

candi date, Justice Brennan urged, would "distort[] the equati on and

#In order to nake out a 8§ 2 vote dilution claimunder
G ngles, mnority plaintiffs challenging an at-|arge system nust
prove that: (1) the group is sufficiently |arge and
geographically conpact to constitute a majority in a single-
menber district; (2) it is politically cohesive; and (3) the
white majority votes sufficiently as a bloc to enable it usually
to defeat the mnority's preferred candidate. Gngles, 478 U S
at 50-51.
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yield[] results that are indisputably incorrect under 8 2 and the
Senate Report." |d. at 64.

Justice Brennan' s assertion t hat raci al political
considerations had no role in examning racial bloc voting was
squarely rejected by five Justices in Gnagles. 478 U.S. at 83
(Wiite, J., concurring); id. at 100-01 (O Connor, J., joined by
Burger, C J., Powell and Rehnquist, JJ., concurring). Justice
Wi te argued that

Justice Brennan states in Part |11-C that the crucial

factor inidentifying polarized votingis the race of the
voter and that the race of the candidate is irrelevant.

Under this test, there is polarized voting if the
majority of white voters vote for different candi dates
than the majority of the blacks, regardless of the race
of the candidates. | do not agree. Suppose an eight-

menber nultinmenber district that is 60% white and 40%
bl ack, the bl acks being geographically |ocated so that

two safe black single-nenber districts could be drawn.

Suppose further that there are six white and two bl ack
Denocrats running against six white and two black
Republ i cans. Under Justice Brennan's test, there would
be polarized voting and alikely 8 2 violationif all the
Republ i cans, including the two bl acks, are elected, and
80% of the blacks in the predom nately black areas vote
Denocratic . . . . This is interest-group politics
rather than a rul e hedgi ng agai nst racial discrimnation.

| doubt that this is what Congress had in mnd in
amending 8 2 as it did, and it seens quite at odds with
the discussion in Witconb v. Chavis, 403 U S. 124, 149-

160 (1971).

Id. at 83 (Wite, J., concurring) (enphasis added). Justice
O Connor joined Justice Wiite in maintaining that evidence that
white and mnority voters generally supported di fferent candi dates
did not constitute legally significant racial bloc voting where
these patterns were attributable to partisan affiliation rather
than the race of the candi date. She therefore rejected Justice
Brennan' s position that
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evi dence that the divergent racial voting patterns may be
explained in part by causes other than race, such as an
underlying divergence in the interests of mnority and
white voters . . . . can never affect the overall vote
dilutioninquiry. Evidence that a candi date preferred by
the mnority group in a particular election was rejected
by white voters for reasons other than those which nmade
t hat candi date the preferred choice of the mnority group
woul d seem clearly relevant in answering the question
whet her bloc voting by white voters will consistently
defeat mnority candi dates. Such evi dence woul d suggest
t hat anot her candi date, equally preferred by the mnority
group, mght be able to attract greater white support in
future el ections.

| believe Congress al so intended that expl anations
of the reasons why white voters rejected mnority
candi dates would be probative of the |ikelihood that
candi dates elected without decisive mnority support
would be willing to take the mnority's interests into
account. In a comunity that is polarized along raci al
lines, racial hostility may bar these and ot her indirect
avenues of political influence to a nmuch greater extent
than in a comunity where racial aninosity is absent
al though the interests of racial groups diverge. |ndeed,
the Senate Report clearly stated that one factor that
could have probative value in 8 2 cases was "whether
thereis a significant | ack of responsiveness on the part
of elected officials to the particularized needs of the
menbers of the mnority group." S. Rep., at 29. The
overall vote dilution inquiry neither requires nor
permts an arbitrary rule against consideration of all
evidence concerning voting preferences other than
statistical evidence of racial voting patterns. Such a
rul e woul d gi ve no effect whatever to the Senate Report's

repeated enphasis on "intensive racial politics,” on
"racial political considerations," and on whet her "raci al
politics . . . domnate the electoral process" as one
aspect of the "racial bloc voting" that Congress deened
relevant to showing a 8 2 violation. Id., at 33-34.
Simlarly, | agree wth Justice Wiite that Justice

Brennan's conclusion that the race of the candidate is
always irrelevant in identifying racially polarized
voting conflicts with Whitconb and is not necessary to
the disposition of this case. Ante, at 83 (concurring).

ld. at 100-01 (O Connor, J., concurring) (enphasis added).
As courts and commentators al i ke have noted, Justice Wite and

Justice O Connor were united in their fidelity to Witconb's
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distinction between vote dilution and partisan politics and in
their opposition to Justice Brennan's attenpt to expunge this

teaching from the bloc voting inquiry. See, e.qg., Baird v.

Consolidated Cty of Indianapolis, 976 F.2d 357, 361 (7th Gr.

1992) ("Justice Wiite . . . observ[ed] that systemleading to the
election of black Republicans could not be disnmssed as
di scrim natory. To disregard the race of the victors, Justice
White concluded, 'is interest-group politics rather than a rule
hedgi ng agai nst racial discrimnation.' Justice O Connor agreed")

(citation omtted); Note, Voting R ghts Act Section 2: Racially

Pol ari zed Voting and the Mnority Community's Representative of

Choice, 89 Mch. L. Rev. 1038, 1044 (1991); Note, Defining the

Mnority Preferred Candi date Under Section 2, 99 Yale L.J. 1651,

1662-63 (1990). The division in Gngles between the Brennan
plurality and the five Justices who supported the Wite/ O Connor
approach cuts deep, reflecting quite different visions of voting
rights and their statutory treatnent. Since these five Justices
expressly rejected a test that would permt 8 2 liability to attach
upon a showi ng that white and bl ack citizens generally gave their
votes to different candidates in favor of an inquiry into the
possi bl e explanations of these divergent voting patterns, we
believe that it is this view, not Justice Brennan's, that commands
our all egi ance. The district court's failure to accord simlar
wei ght to this approach was not justified.

Al nmenbers of the Court in G ngles agreed that only "legally

significant" racial bloc voting is cognizable under § 2. They
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di sagreed sharply, however, on the sort of proof that would
inplicate this provision. Justice Brennan held that a "mnority
must be able to denonstrate that the white mjority votes
sufficiently as a bloc to enable it . . . usually to defeat the
mnority's preferred candidate.” Gngles, 478 U . S. at 51. Justice
O Connor, on the other hand, argued that such a show ng did not
warrant judicial intervention: "[A] reviewing court should be

required to find nore than sinply that the mnority group does not

usual ly attain an undil uted neasure of el ectoral success." 1d. at
99 (O Connor, J., concurring). Instead, she would require a court
to "find that even substantial mnority success wll be highly

i nfrequent under the challenged plan before it may conclude, on
this basis alone, that the plan operates to 'cancel out or mnim ze
the voting strength of [the] racial grou[p]."" Id. at 99-100
(quoting White, 412 U. S. at 765) (alterations in original).
Justice O Connor's adnonition that federal courts should stay
their hand absent proof that "even substantial mnority success
will be highly infrequent” receives formal expression in her
insistence that the racial bloc voting inquiry nust include an
exam nation of the causes underlying divergent voting patterns.
Both Justice Brennan and Justice O Connor recogni zed that racia
bloc voting is intimately related to the responsi veness of el ected
officials to the interests of mnorities, one of the factors
considered as part of the "totality of circunstances." As Justice
Brennan indicated, "[n]Jot only does '[v]oting along racial |ines'

deprive mnority voters of their preferred representatives in these
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circunstances, it also '"allows those elected to ignore [mnority]
interests without fear of political consequences.'" 1d. at 48 n. 14

(quoting Rogers v. Lodge, 458 U S. 613, 623 (1982) (alterations in

original)). The close tie between bloc voting and representatives

responsi veness noted by the Court in Rogers and confirned by
Justice Brennan rests on common sense: Public officials need not
address concerns expressed by mnorities so long as white bloc
voting ensures that they will remain mnority concerns. The Court
in Rogers and Justice Brennan, however, differed sharply over the
sort of polarized voting that m ght provide elected officials with
such assurances and federal courts with grounds to intervene. The
Court in Rogers held that this close identification was warranted
only where racial political considerations were present, that is,
where white bloc voting caused "mnority candidates [to] |ose

el ections solely because of their race.” Rogers, 458 U S. at 623

(enphasi s added). Justice Brennan's approach, by contrast, assunes
that political |eaders may safely ignore mnority concerns even
where black and white voters are separated only by differing
i nterests. Put anot her way, Justice Brennan's bloc voting test
accords governing majorities linked only by the perception of
common interests the sane permanence and thus rel evance under 8§ 2
as white blocs cenented by racial prejudice.

Justice O Connor not only rejected Justice Brennan's pol ari zed
voting standard but was also unwilling to join in the questionable
assunption that mnorities are unable to influence elections and

secure the attention of public officials where these groups have
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been wunsuccessful in their efforts to elect their preferred
representatives. Gngles, 478 U S at 100-101 (O Connor, J.,
concurring). Unli ke Justice Brennan, she argued that "Congress
al so intended that explanations of the reasons why white voters
rejected mnority candi dates woul d be probative of the |ikelihood
t hat candi dates el ected wi t hout decisive mnority support would be
willing totake the mnority's interests into account." [d. at 100
(O Connor, J., concurring). Fol | ow ng Rogers, Justice O Connor
believed that a mnority group's prospects for future electora
success and the likelihood that el ected officials will take account
of their interests differ materially "in a community where raci al
aninosity is absent although the interests of racial groups
diverge." 1d. (O Connor, J., concurring). A tendency anong whites
to cast their votes on the basis of race presents a far nore
durable obstacle to the coalition-building upon which mnority
el ectoral success depends than di sagreenents over ideology for, as
Professor Ely observes, "prejudice blinds us to overlapping

interests that in fact exist." John Hart Ely, Denobcracy and

Distrust 153 (1980). Representatives who owe their office to the
support of majorities bound by prejudice need not attend to the
interests of mnorities, since the bias uniting their constituents
ensures that these issues will remain mnority concerns. Were, on
t he ot her hand, voting patterns correlate wth partisan affiliation
or perceived interest, the open channels of conmunication
facilitate a recognition of points of comobn ground that m ght

ot herwi se go undetected. Elected officials in these comunities
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cannot ignore mnority interests because this group m ght be part
of the winning coalition that votes themout of office. The deep
di vision between Justice Brennan and Justice O Connor on the
question of racial bloc voting thus reflects fundanentally
different views of political factions and our constitutional and
statutory arrangenents for accommodati ng t hei r si nul t aneous demands

for fluidity and fixity. 2"

26The di ssent contends that we have departed from
controlling Suprene Court precedent in requiring plaintiffs to
show nore than divergent voting patterns anong white and mnority
voters in order to establish legally significant bl oc voting.
The di ssent properly points out that a majority of the Court in
G ngles held that racial bloc voting rests on proof that "the
white majority votes sufficiently as a bloc to enable it . . .
usually to defeat the mnority's preferred candidate.” G ngles,
478 U. S. at 51. As the Court's recent unani nous decision in
Voi novich v. Quilter, 113 S. C. 1149, 1157 (1993), indicates,
this standard is hardly controversial. The Justices in G ngles,
however, were sharply divided on the crucial, separate issue of
the sort of showi ng necessary to establish "legally significant”
bl oc voting--that is, the conditions that enable courts to
predict that a majority bloc will consistently "defeat the
mnority's preferred candidate.” The dissent correctly concl udes
that the approach taken by Justice Wite and Justice O Connor
rather than that offered by Justice Brennan, should govern this
second inquiry. Thus, we are in full agreenent wth the dissent
t hat the possible causes of polarized voting nust be exam ned

because "they call into question the consistency with which the
white bloc will oppose mnority-preferred candi dates.” D ssent
at .

As we state in the text, we regard evidence that divergent
voting patterns are attributable to partisan affiliation or
perceived interests rather than race as quite probative on the
question of a mnority group's future success at the polls. The
di ssent, however, while apparently willing to consider other
possi bl e non-raci al causes, asserts that partisan affiliation is
insignificant. W are told, in fact, that "the Voting Rights
Act, as interpreted in G ngles and succeedi ng cases, presupposes
partisan voting." Dissent at . This refusal to distinguish
racial politics frompartisan politics strikes us as utterly
i nconsi stent with the unbroken line of authority extending from
Wit conb and White through Justice Marshall's dissent in Bolden
and the 1982 anendnents to the controlling concurring opinions in
G ngles the dissent purports to enbrace.

57



G ven that the divergent voting patterns in this case are in
nmost instances attributable to partisan affiliation rather than
race, it is thus far from coincidental that the district court

found no evidence of unresponsiveness on the part of elected

officials in any of the contested counties. The irony, of course,
is that the subdistricting renedy sought by plaintiffs provides
nmost judges with the sanme opportunity to ignore mnority voters'
interests without fear of political reprisal they would possess if
el ections were in fact dom nated by racial bloc voting.

D. Partisan Politics

We need not hold that plaintiffs nust supply concl usive proof
that a mnority group's failure to elect representatives of its
choice is caused by racial aninus in the white electorate in order
to decide that the district court's judgnent nust be reversed. It
is true that such a requirenent could be inferred fromthe text of
8 2 (prohibiting "denial[s] or abridgenent[s] of theright . . . to
vote on account of race or color"); the casel aw Congress intended
to codify in anending the provision, see, e.g., Witconb, 403 U S
at 153 (vote dilution does not |lie when |osses at the polls do not
reflect "built-in bias against poor Negroes"); the Senate Report,
see S. Rep. 417 at 33 (equating proof of racial bloc voting with

evidence that "race is the predom nant determ nant of politica

preference"), reprinted in 1982 U S. Code Cong. & Adm n. News at
211; the testinony of prom nent supporters of the Act, see, e.g.,

Hearings on the Voting Rights Act Before the Subcomm on the

Constitution of the Senate Comm of the Judiciary, 97th Cong., 2d
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Sess. 1367-68 (statenment of Prof. Drew Days) (8 2 inplicated "where
a conbination of public activity and private discrimnation have
joined to nmake it virtually inpossible for mnorities to play a
meani ngful role in the electoral process"); and the controlling

opi nions of the Suprenme Court. See dngles, 478 U S at 100

(O Connor, J., concurring) (distinguishing conmunities where
pol arized voting is attributable to "racial hostility" and those in
which "racial aninosity is absent although the interests of racial
groups diverge"). There is also a powerful argunent supporting a
rule that plaintiffs to establish legally significant racial bloc
voting nust prove that their failure to elect representatives of
their choice cannot be characterized as a "nere euphem sm for
political defeat at the polls,"” Witconb, 403 U S at 153, or the
"result" of "partisan politics." Bolden, 446 U. S. at 100 (Marshall,
J., dissenting).

Describing plaintiffs' burden in terns of negating "partisan
politics" rather than affirmatively proving "racial aninus" would
not be sinply a matter of nonenclature. As Judge Wod enphasi zes,
there are many ot her possible non-racial causes of voter behavior
beyond partisan affiliation. A rule conditioning relief under § 2
upon proof of the existence of racial aninmus in the electorate
would require plaintiffs to establish the absence of not only
partisan voting, but also all other potentially innocent
explanations for white voters' rejection of mnority-preferred
candi dates. Factors that mght legitimtely |l ead white voters to

w t hhol d support from particular mnority candi dates include, for
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exanple, limted canpaign funds, inexperience, or a reputation
besm rched by scandal. Because these additional factors map only
inperfectly onto partisan affiliation, detailed nultivariate
anal ysis m ght then be the evidence of choice. The argunent would
then be that without this additional inquiry, courts that confine
their scrutiny to partisan voting mght well find racial bloc
voting in circunstances where the losses of mnority-preferred
candi dates were actually attributable to causes other than race.
This result it is urged, mght unfairly tip the scales in favor of
liability.

Thi s argunment possesses considerable force. Certainly, the
all ocation of proof in 8 2 cases nust reflect the central purpose
of the Voting Rights Act and its intended liberality as well as the
practical difficulties of proof in the real world of trial. I n
countl ess areas of the law weighty |egal conclusions frequently
rest on net hodol ogi es that woul d nmake scientists blush. The use of
such Dblunt instrunents in examning conplex phenonena and
correspondi ng reliance on inference owes not so nmuch to a | ack of
techni cal sophi stication anong judges, although this is often true,
but to an awareness that greater certitude frequently may be
purchased only at the expense of other values. Here, we are told
t hat we cannot ignore the significant and, assertedly, unacceptable
subst anti ve consequences that woul d acconpany a nore nuanced bl oc
voting inquiry. Requiring plaintiffs affirmatively to establish
that white voters' rejection of mnority-preferred candi dates was

nmotivated by racial aninmus would make racial bloc voting both
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difficult and, considering the additional analysis that would be

needed, expensive to establish. See, e.qg., MCrary, D scrimnatory

Intent: The Continuing Rel evance of "Purpose" Evidence in Vote-

Dilution Lawsuits, 28 How. L. J. 463, 492 (1985). Mor eover, it

woul d facilitate the use of thinly-veiled proxies by permtting,
for exanple, evidence that a mnority candidate was regarded as
"unqual ified" or "corrupt" to defeat a claimthat white voters'
refusal to support him was based on race or ethnicity. The
argunent continues that an inquiry into causation beyond partisan
affiliation seens inconsistent with the fundanmental division
between "partisan politics" and "racial vote dilution" set out by
the Court in Wiitconb and Wi te and confirnmed by Congress. Legal
standards  of necessity reflect a balance of conpeting
considerations. Finally, the argunent continues that limting the
racial bloc voting inquiry to a determ nation whether or not
di vergent voting patterns are attributable to partisan differences
or an underlying divergence in interests best captures the nandate
of 8 2.%7 Having said this, we need not resolve the debate today.
Whet her or not the burden of the plaintiffs to prove bloc voting
i ncludes the burden to explain partisan influence, the result is
the sane. This is so even if the partisan voting is viewed as a

def ensi ve parry.

2"The facts of this case do not require us to determ ne
whet her defendants may attenpt to prove that | osses by mnority-
preferred candi dates are attri butable to non-racial causes other
than partisan affiliation. W express no opinion on this
entirely separate question.
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Finally, we recogni ze that even partisan affiliation my serve
as proxy for illegitimte racial considerations. Mnority voters,
at least those residing in the contested counties in this case,
have tended uniformy to support the Denocratic Party. At the sane
time, amjority of white voters in nost counti es have consistently
voted for district court candidates fielded by the Republican
Party. Noting this persistent, albeit inperfect correlation
bet ween party and race, plaintiffs assert that a determ nation that
partisan affiliation best explains voting patterns should not
foreclose 8 2 liability in this case because the Republican and
Denocratic Parties are proxies for racial and ethnic groups in
Texas. Witconb's distinction between "racial vote dilution" and
"political defeat at the polls" should not control, they contend,

for "partisan politics" s "raci al politics."

W fully agree with the plaintiffs that the bloc voting
inquiry, like the "question whether the political processes are

"equal |y open, must rest "upon a searching practical evaluation
of the 'past and present reality.'" S. Rep. 417 at 30 (quoting

Wite, 412 U S. at 769-770), reprinted in 1982 U S. Code Cong. &

Adm n. News at 208. I ndeed, the refusal of Congress and the
Suprene Court to equate |osses at the polls with actionable vote
dilution where these unfavorable results owe nore to party than
race may be traced directly to this "functional" view of politica
life. Plaintiffs are therefore entirely correct in maintaining

that courts should not summarily dismss vote dilution clains in
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cases where racially divergent voting patterns correspond wth
partisan affiliation as "political defeats" not cognizable under
§ 2.

We do not agree, however, that a "functional" and "practical"
review of Texas judicial elections exposes political parties as
proxies for race or ethnicity. |In assessing the record before us,
we do not indulge in the hopeful yet unrealistic assunption that
deci sions to support particular political parties anong bl ack and
white voters in all cases rest on issues other than race. e
instead focus on the sane two factors cited by the Court in
Wiitconb and the concurring Justices in G ngles. First, white
voters constitute the majority of not only the Republican Party,
but also the Denocratic Party, even in several of the counties in
which the former domnates. |In Dallas County, for exanple, 30-40%
of white voters consistently support Denocrats, mnaking white
Denocrats nore nunerous than all of the mnority Denbcratic voters
conbi ned. The suggestion that Republican voters are gal vani zed by
a "white" or "anti-mnority" agenda is plausible only to the extent
that the Denocratic Party can be viewed as a vehicle for advanci ng
distinctively mnority interests, which clearly is not the case.
At the sane tinme, white Denocrats have in recent years experienced
the sanme electoral defeats as mnority voters. |If we are to hold
that these | osses at the polls, wthout nore, give rise to a raci al
vote dilution claimwarranting special relief for mnority voters,

a principle by which we mght justify withholding simlar relief
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fromwhite Denocrats is not readily apparent. See Witconb, 403

U S. at 153.

Second, both political parties, and especially the
Republ i cans, aggressively recruited mnority lawers to run on
their party's ticket. Consequently, white as well as mnority
voters found thensel ves not infrequently voting agai nst candi dates
sharing their respective racial or ethnic backgrounds in favor of
their party's nom nee. In particular, the undisputed evidence
di scl oses that white voters in nost counties, both Republican and
Denocratic, wthout fail supported the mnority candi dates sl ated
by their parties at levels equal to or greater than those enjoyed
by white candi dates, even where the mnority candi date was opposed
by a white candidate. |In Dallas County, for exanple, Judge Wi ght,
a black woman, received the greatest recorded percentage of the
white vote (77% in her race against a white Denocrat. To concl ude
on this record that political parties serve as proxies for race is
sinply unwarranted. Because the evidence in npst instances
unm st akably shows that divergent voting patterns anong white and
mnority voters are best explained by partisan affiliation, we
conclude that plaintiffs have failed to establish racial bloc
voting in nost, but not all, of the counties.?

E. Two bj ecti ons

The Houston Lawyers' Association and am cus the United States

rai se t wo particul ar obj ecti ons t hat merit addi ti onal

28Def endant Judge Entz has contended throughout this
l[itigation that 8 2, as anended, is unconstitutional. In view of
our construction of the statute, we need not reach this question.
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consideration. These argunents closely track those made by Justice
Brennan--argunents rejected by five nenbers of the Suprene Court in
G ngl es. Nevert hel ess, the urgency with which they are pressed
here warrants a further explanation of the reasons underlying the
views expressed by Justice Wiite and Justice O Connor in their
separ at e opi ni ons.

The Association contends that a requirenent that plaintiffs
prove that their failure to elect representatives of their choice
is attributable to white bloc voting rooted in racia
considerations is presunptively inconsistent with § 2's focus on
"results.” The Association reads this test to inpose on plaintiffs
the burden of affirmatively establishing that white voters are
nmotivated by racial aninmus in selecting candidates. So
characterized, the racial bloc voting standard we apply today
allegedly contravenes the fundanental purpose of the 1982
anendnents by reintroducing the "intent" test announced in Mbile
v. Bolden, 446 U S. 55 (1980). See also Richard L. Engstrom The

Rei ncarnation of the Intent Standard: Federal Judges and At-Large

El ection Cases, 28 How. L. J. 495, 498 (1985). That is not so.

The Association does not seriously <contend that the
| egi slative history acconpanyi ng the anendnents to 8 2 | ends direct
support for its position. The Senate Report quite unanbi guously
decl ares that Congress intended to "nake clear that plaintiffs need

not prove a discrimnatory purpose in the adoption or naintenance

of the challenged practice or system in order to establish a

violation." S. Rep. 417 at 27 (enphasis added), reprinted in 1982
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U.S. Code Cong. & Admin News at 205. Moreover, far fromsuggesting
that the presence of racial animus in the electorate was
irrel evant, supporters of the 1982 | egislation maintained that the
anendnent s were necessary precisely in order to reach such "private

di scrimnation." See, e.q., Hearings on the Voting R ghts Act

Bef ore the Subcomm on the Constitution of the Senate Conm of the

Judiciary, 97th Cong., 2d Sess. 1367-68 (statenent of Prof. Drew
Days). The Association instead insists that a standard requiring
8§ 2 plaintiffs to showthat their failure to el ect representatives
of their choice is attributable to white bloc voting rooted in
raci al considerations "frustrate[s] the goals Congress sought to

achi eve by repudiating the intent test of [Bolden]." Gngles, 478

US at 71 (opinion of Brennan, J.). Gven the pal pable tension
between "the goals Congress sought to achieve" and those it
actually expressed, it is hardly surprising that the principles the
Associ ation purports to locate in the Senate Report bear only a

passi ng resenbl ance to those of fered by Congress. Conpare G ngl es,

478 U. S. at 70-73 (opinion of Brennan, J.) wth S. Rep. 417 at 36-
37, reprinted in 1982 U S. Code Cong. & Adm n News at 214-15.

More i nportantly, the Associ ation's contention that aninquiry
into the explanations underlying racially divergent voting patterns
sonehow conflicts wth Congress' abandonnent of the intent
requi renment announced in Bolden conpletely ignores the fact that
the Senate Report expressly adopted the standard we enploy in
codifying the "results" test. | ndeed, |ike Justice Marshall in

Bol den itself, see 446 U S. at 109 (Marshall, J., dissenting), the
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Senate Report reiterated Wiitconb's holding that "[t] he failure of
the ghetto to have legislative seats in proportion to its
popul ati on energes nore as a function of losing el ections than of
built-in bias agai nst poor Negroes" precisely in order to showthat
"intent had [not] been required to prove a violation." S. Rep. 417

at 21 (quoting Wiitconb, 403 U S. at 153), reprinted in 1982 U. S.

Code Cong. & Admn News at 198. In keeping with Witconb, the
Senat e Report equated "racial bloc voting" with proof that "race is
the predom nant determ nant of political preference."” 1d. at 33,

reprinted in 1982 U S. Code Cong. & Admn News at 211. The

Association's assertion that the test we confirm today is
inconsistent with "the goals Congress sought to achieve" in
amendi ng 8 2 becones plausible only if Waitconb is purged fromour
voting rights jurisprudence. It is therefore not coincidental that
its brief, like Justice Brennan's opinion, see G ngles, 478 U. S. at
61-74, fails to include a citation, |et alone a discussion, of the
deci sion Congress intended to codify.

The United States offers a second argunent incorporating
el ements of Justice O Connor's as well as Justice Brennan's opi nion
in Gngles. The governnent agrees with Justice O Connor that an
inquiry into the causes underlying polarized voting is appropriate
in certain circunstances. It follows Justice Brennan, however, in
mai ntai ning that evidence tending to show that divergent voting
patterns are attributable to partisan affiliation or a divergence

in interests rather than race is irrelevant in assessing whether
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plaintiffs have established legally significant white bl oc voti ng.
We disagree with this argunent as well.

The United States' assertion that partisan affiliation cannot
serve to explain voting patterns finds no support in Justice
O Connor's opinion. The very inquiry it seeks to excl ude--whet her
el ection returns track "an underlying divergence in the interests
of mnority and white voters,"--was the only non-racial cause
expressly cited in her opinion as a possible explanation of

di vergent voting patterns. See G ngles, 478 U.S. at 100 (O Connor,

J., concurring).

The United States argues that the political differences
frequently observed anong white and mnority voters are largely the
product of disparities in socioeconomc status, which are
thenselves attributable to the presence or absence of past
di scrim nation. In this view, a standard that would permt
divergence ininterest to preclude the establishnent of racial bloc
voting "would render neaningless the Senate Report factor that
addresses the inpact of |ow socioeconomc status on a mnority
group's level of participation." Gngles, 478 U S. at 69.

This argunent is not without force; it is, however, clearly
forecl osed by the Senate Report. Congress was not unaware that
political preference often correlates strongly with soci oeconom c
status; particularized needs clearly give rise to particul arized
i nterests. This observation did not, however, |ead Congress to
soften the | ine between partisan politics and racial vote dilution

established by the Court in Witconb. To the contrary, the Senate
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Report not only adopted Witconb's holding w thout nodification,
but expressly remnded its readers in so doing that the vote
dilution claimdi smssed by the Wiitconb Court as "a nere euphenm sm
for political defeat at the polls" had been brought by "black
ghetto residents with [distinct] legislative interests.” S. Rep.

417 at 20, reprinted in 1982 U S. Code Cong. & Adm n News at 198.

The argunent pressed here by the United States has been
acknow edged, and rejected, by Congress.

The Senate factor cited by Justice Brennan in support of his
refusal to attach relevance to a divergence of interests expressly
relates, not to whether mnority groups have been able to el ect
representatives of their choice, but to "the extent to which
menbers of the mnority group . . . bear the effects of
discrimnation in areas such as education, enploynent, and health,

which hinder their ability to participate in the politica

process." S. Rep. 417 at 29 (enphasis added), reprinted in 1982

U S. Code Cong. & Admin News at 206. As the Court in Chisomv.
Roener confirnmed, 8 2 plaintiffs "nust all ege an abri dgenent of the
opportunity to participate in the political process and to el ect
representatives of one's choice.”" 111 S .. at 2365 (enphasis in
original). The effects of past discrimnation, as the text of the
Senate Report indicates, pertain solely to the "political access"
prong of a 8 2 claim It is by considering these effects in this
regard, not in the bloc voting inquiry, that courts give effect to
congressional intent. The United States' approach, by contrast,

woul d allow this single factor to assune di spositive significance
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in both of these inquiries. In so doing, it would permt liability
to attach, in direct conflict wwth the Senate Report, upon "the
mere existence of underrepresentation plus a history of dual

schools.”" S. Rep. 417 at 34, reprinted in 1982 U S. Code Cong. &

Admin News at 212. El ectoral |osses that are attributable to

partisan politics do not inplicate the protections of § 2.
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V. Oher Legal Errors Affecting the Vote Dilution Inquiry

Defendants cite three additional |egal errors that allegedly
infect the district court's findings of illegal vote dilution in
each of the counties. Specifically, they argue that the district
court erred in: (1) excluding elections pitting Hi spanic
candi dates against white candidates in counties in which the
evi dence unm stakably showed that black and Hi spanic voters were
cohesive; (2) refusing to consider the paucity of mnority | awers
in assessing the extent to which nmenbers of mnority groups had
been elected to the district court; and (3) finding that the
effects of past discrimnation hindered the ability of mnority
groups to participate in the political process despite the presence
of little or no evidence suggesting that their participation was in
fact depressed. W exam ne these issues in turn.

A. Cohesiveness of Different Mnority G oups

The i nportance of the distinctionin 8 2 jurisprudence between
illegal vote dilution and political defeat, between protecting
racial mnorities and fostering the work of political coalitions,
raises the stakes for the question whether different racial or
ethnic mnority groups, usually blacks and Hi spanics, may conbi ne
to forma single mnority group wthin the neaning of the Voting
Ri ghts Act. Judges and commentators ali ke have questi oned whet her
transitory unions rooted in political expedience nay be properly
equated with those whose source lies in the nore enduring bonds

supplied by a shared race or ethnicity. League of United Latin

Amrerican Ctizens v. Mdland | ndep. School District, 812 F. 2d 1494,
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1505-07 (5th Cir. 1987) (Higginbotham J., dissenting); Katherine
|. Butler & Richard Murray, Mnority Vote Dilution Suits and the

Problemof Two Mnority Groups: Can a ' Rai nbow Coalition' daimthe

Protection of the Voting Rights Act?, 21 Pacific L.J. 619, 641-57

(1990). Nevertheless, we have treated the issue as a question of
fact, allow ng aggregation of different mnority groups where the
evi dence suggests that they are politically cohesive, see, e.g.,

Mdland |.S.D., 812 F.2d at 1500-02, and we need not revisit this

gquestion here.

This issue is raised today in the context of the particular
el ections to which the district court | ooked as part of its inquiry
into racial bloc voting. This court has consistently held that
el ections between white candi dates are generally | ess probative in
exam ni ng the success of mnority-preferred candi dates, generally
on grounds that such el ections do not provide mnority voters with

the choice of a mnority candidate. See, e.q., Canpos v. Gty of

Bayt own, 840 F. 2d 1240, 1245 (5th Cr. 1988); G tizens for a Better

Getna v. Gty of Getna, 834 F.2d 496, 503 (5th Cr. 1987). For

this reason, courts wusually focus on those elections involving
bl ack or Hi spani c candi dates i n exam ni ng whet her bl ack or H spanic
voters enj oy an equal opportunity to el ect representatives of their
choi ce. Wiere bl acks and Hi spani cs are cohesi ve, we have hel d t hat
the rel evant el ections are those i ncludi ng either H spanic or black

candi dates. See, e.q., Baytown, 840 F.2d at 1245. Def endant s

contend that the district court erred in refusing to consider

elections pitting H spanic and white candidates in Harris and
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Tarrant Counties, counties in which plaintiffs proceed on behal f of
bl ack voters only, but where the evidence indi sputably showed t hat
bl acks and Hi spanics were politically cohesive. 1In |Iight of our
precedents, we nust agree.

Bl acks and Hi spani cs have joined forces for purposes of this
suit in Mdland, Lubbock, and Ector Counties. In these counties,
white-Hi spanic elections are relevant in proving legally
significant white bloc voting, for the Hi spani c candi date provides
t he conbi ned Hi spani c-black mnority with a viable mnority choice.
But plaintiffs contend that where they represent only bl ack voters,
whi te-Hi spanic elections in which the H spanic candi date recei ved
the support of black voters are irrelevant. A difference in
litigation strategy cannot support this distinction. Cohesion is
a fact, not a strategic card to be played at the caprice of a
plaintiff. As we stated in Canpos, "if the statistical evidence is
that Bl acks and Hi spanics together vote for the Black or Hi spanic
candi date, then cohesion is shown." Id. at 1245 (footnote
omtted). If blacks and Hi spanics vote cohesively, they are
legally a single mnority group, and elections with a candi date
from this single mnority group are elections wth a viable
m nority candi date.

Plaintiffs next argue that there is evidence in the record
t hat bl acks and H spanics are not politically cohesive in Harris
and Tarrant Counties. They do not tell us to which evidence they
refer, and understandably so. The record shows that blacks and

Hi spani cs were nore cohesive in Harris and Tarrant Counties than in
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M dl and and Ector Counties, counties in which plaintiffs represent
both bl acks and Hi spanics and the district court found cohesion.
In Harris County, Taebel studied 45 elections in which he
determ ned t he percentage of black and H spanic votes cast for the
m nority/w nning candidate. In 35 el ections the black and Hi spanic
vot e percentages varied by less than 10% Simlarly, the | evel s of
bl ack and Hi spani ¢ support for the sane candidate were within ten
percentage points in 13 of the 17 elections studied in Tarrant
County. In Mdland County, by contrast, the black and H spanic
voting percentages differed by less than 10% in only 4 of the 8
el ections anal yzed; in Ector County, this close correl ati on between
the preferences of Hi spanic and bl ack voters was shown in just 2 of
10 elections. Under the present |law of this circuit, there is no
error in the district court's findings of cohesion in Mdland
Ector, and Lubbock Counties, because in those counties a
significant nunber of blacks and Hi spanics usually voted for the
same candi dates. G ngles, 478 U.S. at 56. But this standard al so
conpel s the conclusion that there is al so bl ack-Hi spani ¢ cohesi on
in Harris and Tarrant Counties. The district court thus clearly
erred inignoring elections involving H spani c and white candi dat es

in these counties.?

2The di ssent points out that defendants did not ask the
trial court to make a specific finding that black and Hi spanic
voters were politically cohesive in Harris and Tarrant Counti es.
Thi s observation, while correct, is beside the point, for that is
not the claimthey raise on appeal. Rather, defendants argue
that the district court inproperly refused to consider el ections
i nvol vi ng Hi spani ¢ candi dates studied by Dr. Taebel, their
expert. This question is nost assuredly before us and, given the
overwhel m ng evi dence of cohesiveness anong bl ack and Hi spanic
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B. Rel evance of Small Nunber of Mnority Lawers

The absence of mnority office holders is typically an
i nportant considerationindilution cases. Inthislitigation, the
smal | nunber of mnority judges in the target counties has been the
cornerstone of the plaintiffs' proof.

The office of district judge has nore eligibility requirenents
than the age and citizenship prerequisites of many public offices.
A person nust be a licensed attorney in the state of Texas for four
years, and a resident of the district for tw years, before
becoming eligible for the post. The need for district judges to be
experienced | awers is obvious.

Undi sputed evidence shows that in all of the counties, the
percentage of mnority | awers was nmuch snal | er than t he percent age
of mnority voters. |In fact, mnority |lawers disproportionately
serve as judges, when their percentage anong all eligible | awers
is considered. It is true that we have refused "to preclude vote
dilution clains where few or no [mnority] candi dates have sought

offices in the chall enged el ectoral system" Wstwego Ctizens for

Better Gov't v. Gty of Westwego, 872 F.2d 1201, 1208 n.9 (5th Gr.

1989) (Westwego 1I). That holding is a far cry fromthe concl usi on

that the nunber of mnority candidates eligible to run has no
rel evance. Section 2 and the Senate Report instruct us to consider
the nunber of mnority candi dates elected to office. At the sane

time, we are instructed to evaluate the totality of the

voters in Harris and Tarrant Counties, is susceptible to only one
answer .
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circunstances with a "' functional' view of the political process."
Gngles, 478 U.S. at 45, 106 S. C. at 2764. The cold reality is
that few mnority citizens can run for and be el ected to judicial
of fice. A functional analysis of the electoral system nust
recogni ze the i npact of limted pools of eligible candi dates on the

nunmber of mnority judges that has resulted. See Southern

Christian Leadership Conf. of Ala. v. Evans, 785 F. Supp. 1469,

1476-77 (M D. Ala. 1992).

The record discloses that at tinmes during the 1980's, the
percentage of mnority judges in five targeted counties exceeded
the percentage of mnority |awers who were eligible to run for

district judge. The followi ng table summarizes the evidence.

Table 1V.B
County M nority Judges as Mnority Lawers as Mnority Voters
%ge of District %ge of Eligible as %ge of Voting
Judges, 1988 Lawers, 1989 Age Popul ation
Dal | as 8.3 1.0 16. 0 (bl ack)
Harris 5.1 3.8 18. 2 (bl ack)
Tarr ant 13.0 2.4 10. 4 (bl ack)
Bexar 26.3 11. 4 41. 4 (Hi spanic)
Travi s 7.7 2.7 14. 4 (Hi spanic)
Jefferson 0.0 3.1 24.6 (bl ack)
Lubbock 0.0 5.1 21.6 (both)
M dl and 0.0 3.2 19.7 (both)
Ect or 0.0 4.0 21.9 (both)

In counties with no mnority judges, the nunber of eligible
candi dates was very snmall. In Ector County, for exanple, one
survey found five eligible H spanic |awers and only one eligible

bl ack | awyer. Apparently none of Lubbock County's 499 |awers in
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1989 was a black attorney eligible for a district judgeship,
al though the State Bar reported two black lawers in the county.
The absence of eligible candidates goes a long way in
explaining the absence of mnority judges. Plaintiffs cannot
enphasi ze the scarcity of successful mnority candi dates to support
the inference of dilution and sinultaneously urge that the nunber
of mnorities eligible to run is not relevant. Plaintiffs argue
that this factor nmay not be consi dered because the |limted nunber
of mnority lawers was caused by state discrimnation in
education. W are not persuaded this argunent nerits exclusion of

t he evidence. The Voting Rights Act responds to practices that

i npact voting; it is not a panacea addressi ng soci al deficiencies.
See Presley v. Etowah County Conm n, us. _ , 112 S. C.

820, 832 (1992).

C. Past Discrimnation

The district court also found that Texas' history of
di scrim nation "touched nmany aspects of the lives of mnorities in
the Counties in question including their access to and
participation in the denocratic system governing this State and

their socio-econonic status."3® The district court, however, did

3Two separate Zimer factors guided the court's inquiry:

1. the extent of any history of official discrimnation
in the state or political subdivision that touched the

right of the nenbers of the mnority group to register,
to vote, or otherwse to participate in the denocratic

process;

5. the extent to which nenbers of the mnority group in
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not refer to specific facts in the record to support this
concl usi on. I nstead, the court cited a 1980 Civil Rights
Comm ssion Report describing civil rights devel opnents in Texas
during the years 1968-1978 and a 1981 district court opinion
detailing race relations between mnority and white residents of
one of Texas' smaller cities during the 1960's and 1970 s.

Texas' long history of discrimnation against its black and
Hi spanic citizens in all areas of public life is not the subject of
di spute anong the parties. Nor has anyone questioned plaintiffs
assertion that disparities between white and mnority residents in
several socioecononmc categories are the tragic |egacies of the
State's discrimnatory practices. Def endants do argue, however,
that these factors, by thenselves, are insufficient to support the
district court's "finding" that mnorities do not enjoy equal
access to the political process absent sone indication that these
effects of past discrimnation actually hanper the ability of
mnorities to participate. W again agree.

It would seemtautol ogical that a factor directing courts to
determ ne whet her past discrimnation hinders a mnority group's
access to the political process would require a show ng that the

group does not in fact participate to the sane extent as other

the state or political subdivision bear the effects of
discrimnation in such areas as education, enploynent
and health, which hinder their ability to participate
effectively in the political process;

S. Rep. 417 at 28-29, reprinted in 1982 U S. Code Cong. & Adm n.
News at 206
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citizens. Nevertheless, prior to the anendnents to 8 2, this court
hel d that evi dence of decreased participation anong mnorities was
unnecessary on grounds that "[i]nequality of access is an inference
which flows from the existence of economc and educationa

inequalities."” Kirksey v. Board of Supervisors, 554 F.2d 139, 145

(5th Gr. 1977) (en banc). This standard, however, was chal | enged

by sone of our |ater cases, see, e.q., Mlntosh Gy. NAACP v. City

of Darien, 605 F.2d 753, 759 (5th Cr. 1979), and was decisively
rejected by Congress in 1982. As the Senate Report stated:

The courts have recognized that disproportionate
educati onal , enpl oynent , i ncone | evel and living
conditions arising from past discrimnation tend to
depress mnority political participation. \Were these
conditions are shown, and where the level of black
participation in politics is depressed, plaintiffs need
not prove any further causal nexus between their
di sparate soci o-econom ¢ status and the depressed | evel
of political participation.

S. Rep. 417 at 29 n. 114 (enphasis added), reprinted in 1982 U S.

Code Cong. & Admn. News at 207 n.1l14. As this statenent
di scl oses, the Senate Report, while not insisting upon a causa
nexus between soci oeconom c status and depressed participation
clearly did not dispense with proof that participation in the
political process is in fact depressed anong mnority citizens. In
apparently hol ding that soci oeconom c disparities and a history of
di scrimnation, without nore, sufficed to establish these Z mer
factors, the district court enployed the wong | egal standard.

Nor do we believe that the record before us can support such
a finding under the proper test. Plaintiffs have offered no

evidence of reduced levels of black voter registration, |ower
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turnout anong black voters, or any other factor tending to show
that past discrimnation has affected their ability to participate
inthe political process. Wiile there are indications that H spanic
citizens register to vote at a lower rate than white and bl ack
citizens, this data provides support for such a finding in only
Bexar and Travis Counties, where plaintiffs proceed on behalf of
Hi spani c voters only.

Plaintiffs contend that the district court could have relied
on the opinion offered by Dr. Brischetto, who, during his testinony

regardi ng Bexar County, stated:

Well, ~certainly having less of these socioeconomc
resources or characteristics to draw on, we find that
mnority voters will participate less in the electora

system Education is an inportant resource. For
exanple, it enables people to feel like they are nore a
part of and take part in the election systemto a greater
extent. Lacking that they participate less. So it is
inportant, it has an effect <certainly on their

participation when they are subordinate status in the
stratification system

Brischetto's statenent, as its tone suggests, was not so nuch a
finding as a prediction or hypothesis about what one m ght expect
to find anong mnorities who still bore the scars of past
discrimnation. It is for this reason that he could claimthat his
testinony regarding the participation of Hi spanics in Bexar applied
wth equal force to all of the other counties. In fact, the nature
and basis of his opinion becane explicit as the testinony shifted
to these other locales. In Travis County, for exanple, he stated
only that "stratification. . . nay very well al so be an indication
of the fact that Hi spanics are less likely to participate fully and
effectively in the electoral systemin Travis County." In Lubbock,
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Brischetto stated only that "I think [such stratification] is an
indication that mnorities are | ess equi pped with those resources
that they need to participate fully in the political system'
Finally, he testified in the context of Tarrant County that
soci oeconom c differences "indicate[] that mnorities may have a
dimnished ability to participate fully in the electoral system
because of their lower status and stratification that exists in
that comunity."”

Brischetto's testinony thus provides support for the common
sense proposition that depressed political participationtypically
acconpani es poverty and a | ack of education; it certainly does not

anount to proof that mnority voters in this case failed to

participate equally in the political processes. Adistrict court's
findings under 8 2 nust rest on an "intensely |ocal appraisal" of
the social and political climate of the cities and counties in
whi ch such suits are brought, Wite, 412 U S. at 769, not the sort
of generalized arnchair specul ation supplied by Dr. Brischetto. W
need evi dence, not nusings.

Plaintiffs also contend that mnority citizens' |lack of
financial resources nakes it very difficult for mnority-preferred
candi dates to secure funds sufficient to run creditable county-w de
canpai gns. Here again, the inference plaintiffs ask us to draw
mght well be true in nost cases; regardless of its general
validity, however, it is no substitute for proof that a mnority
group's poverty has had the predicted effect in this particular

case. The evidence presented at trial sinply does not show that
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past discrimnation has inhibited the ability of mnorities to
participate in the process. In fact, the record discloses that
mnority-preferred candidates frequently raised and spent nore
nmoney that their white opponents.

Wtnesses Coronado and Fitch did testify that mnority
candi dates generally were unable to raise the noney necessary to
run county-w de. Wen asked about the only district court canpaign
in which he was personally involved, however, Coronado nmade no
mention of noney problens. In fact, he testified that "[Judge
Gal l ardo] ran a very good canpaign. | nean he was, he understood
t he nedi a, had peopl e out working boxes, he had a | ot of attorneys
of all ethnic groups working in his canpai gn, a broad base canpai gn
inthe community.” Simlarly, Fitch asserted that bl ack i ncunbents
had difficulty raising funds, but she attributed this difficulty to
"racial discrimnation" and black candidates' "past record of
| osing."

In contrast with the highly equivocal testinony of Fitch and
Coronado concerning their inpressions of the barriers facing
mnority candidates, nearly all such candi dates who appeared at
trial reported that they had outspent their white opponents, often
by a very |arge anount. In Mdland County, for exanple, Watson
testified that she outspent her white opponent in the genera
el ection for Justice of the Peace by a factor of six. In Dallas
County, Joan Wnn Wite, Tinsley, H Ron Wite, and diver al
testified that they had run extensive, well-financed canpaigns. 1In

particular, Qdiver stated that he spent $300,000 in a |osing
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effort. The sane was true of mnority-preferred candidates in
Harris County. Lee testified that she outspent her white opponent
at a rate approaching twelve to one; Berry stated that the ratio in
his canpaign for district court was even greater. Finally, Lea
testified that he raised $85,000 to $90,000 to his opponent's
$1,000. A district court's findings may only rest on the evidence
presented at trial. The record before us does not renotely suggest
that the visible scars of discrimnation have left mnority-
preferred candidates and their supporters wthin mnority
communi ties without the funds needed to | aunch broad- based, county-
w de canpai gns. In fact, the avail able evidence shows just the
opposite. For this reason, we nust conclude that plaintiffs have
not established that the effects of past discrimnation have
hi ndered their ability to participate in the political process.
V. Texas' Linkage |nterest

This case involves 172 judicial districts that coincide with
ni ne Texas counties. Gven the State of Texas' county-based system
of venue, this venerable structure links the jurisdictional and
el ectoral bases of the district courts. 1In doing so, the structure
advances t he state's subst anti al i nt er est in j udi ci al
effectiveness. Trial judges are el ected by a broad range of | ocal
citizens, rather than by a narrow constituency. This electora
schene bal ances accountability and judicial independence.

As explained in detail below, the state's interest in
mai ntaining the structure of this single-nenber judicial office

must be weighed in the totality of circunstances to determ ne
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whether a 8 2 violation exists. The weight of a substantial state
interest, determined as a nmatter of law, 1is balanced against
| ocal i zed evidence of racial vote dilution. This substantial state
i nterest may be overcone only by evidence that suns to substanti al
proof of racial dilution. QO herwi se, the at-large election of
district court judges does not violate § 2.

A. The Structure of Texas District Courts

The district courts are the primary trial courts in Texas.
District judges were first elected in 1850, five years after
st at ehood, and every state constitution since 1861 has provided for
their election by county residents. All voters of the entire
county elect all the district judges of their county. The
political boundaries of each county are the boundaries of the
jurisdiction and el ection base in all of the challenged counties. 3!
Many counties in Texas have nore than one district judge. Even so,
trials are presided over by district judges acting alone. The only
col | egi al deci sion-nmaking by district judges in counties wth nore

than one district judge is in the handling of sonme adm nistrative

matt ers. In sone of the counties involved here, district courts
are designated to specialize in civil, crimnal, or famly |aw
cases.

The el ectoral bases of district judges are linked to the area
over which they exercise primary jurisdiction. This |inkage has

been i n place throughout the 143 year history of judicial elections

310ne exception is the 72nd District, which enconpasses both
Lubbock and Crosby Counti es.
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in Texas. By making coterm nous the electoral and jurisdictional
bases of trial courts, Texas advances the effectiveness of its
courts by bal ancing the virtues of accountability with the need for
i ndependence. The state attenpts to maintain the fact and
appearance of judicial fairness that are central to the judicial
task, in part, by insuring that judges remain accountable to the
range of people within their jurisdiction. A broad base di m nishes
the senblance of bias and favoritism towards the parochial
interests of a narrow constituency. Appear ances are critical

because "the very perception of inpropriety and unfairness

underm nes the noral authority of the courts.” John L. Hill, Jr.,

Taki ng Texas Judges Qut of Politics: An  Arqunent for Merit

El ection, 40 Baylor L. Rev. 339, 364 (1988). The fear of m xing
ward politics and state trial courts of general jurisdiction is
w dely hel d. It is not surprising then that states that elect
trial judges overwhelmngly share this structure and el ectoral

schene. See infra note 30. The systemc incentives of

subdi stricting are those of ward politics, and would "di mnish the
appearance if not fact of its judicial independence--a core el enent
of a judicial office." LULAC IIl, 914 F.2d at 650 (H ggi nbot ham
J., concurring).

B. The Role of Function Under § 2

| n Houston Lawers' Association v. Attorney Ceneral, u. S

, 111 S. . 2376 (1991), the Suprene Court agreed that the
interests behind the existing court structure nust be consi dered.

[We believe that the State's interest in naintaining an
el ectoral system-in this case, Texas' interest 1in
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maintaining the link between a district judge's
jurisdiction and the area of residency of his or her
voters--is alegitimate factor to be consi dered by courts
anong the "totality of circunstances”" in determ ning
whether a 8 2 violation has occurred. A State's
justification for its electoral systemis a proper factor
for the courts to assess in a racial vote dilution
inquiry . . . . Because the State's interest in
mai ntaining an at-large, district-w de el ectoral schene
for single-nenber offices is nerely one factor to be
consideredinevaluating the "totality of circunstances,"”
that interest does not automatically, and in every case,
out wei gh proof of racial vote dilution.

Id. at _, 111 S. C. at 2381.

Justice Stevens noted that Texas' interest in |inking
el ectoral and jurisdictional bases is "a legitimte factor to be
considered by courts anpbng the 'totality of circunstances' in
determ ning whether a 8 2 violation has occurred." [|d. The Court
was not persuaded that this "linkage" interest should defeat
liability "automatically, and in every case." Rat her, Houston
Lawers' held that the interest nust be weighed against other

relevant factors to ascertain whether the interest "outweigh[s]

proof of racial vote dilution.” [d. See also Nipper v. Chiles,

795 F. Supp. 1525, 1548 (M D. Fla. 1992) (holding that "a state's

interest in maintaining an el ectoral systemis a legitimte factor

to be considered ... in the liability phase of a section two
case").
An exam nati on of Houston Lawers' further illum nates why the

state interests behind an office's structure and function nust be
wei ghed. The Court held that single-nenber office elections are

Wi thin the scope of § 2. Houston Lawers', Uus at _ , 111 S

. at 2380. This holding reached beyond judicial elections.
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"[T] he coverage of the Act enconpasses the election of executive
officers and trial judges whose responsibilities are exercised
i ndependently in an area coextensive with the districts fromwhich
they are elected.” 1d. (enphasis added). It appears fromthis
| anguage that an office such as mayor or sheriff is subject to § 2
scrutiny, requiring an analysis of the totality of circunstances to
determ ne whether illegal vote dilution exists. Whil e that
analysis is not precluded, it nust take into account the state
interests that are furthered by the structure and function of such
si ngl e-nenber offices. Surely by enacting the Voting R ghts Act,
Congress did not contenplate that the office of mayor in a city
woul d have to be di smant| ed because its singl e-nenber office nature
subnmerged mnority voters in the community of voters as a whole,
wi thout regard for the interests in preserving that office. Cf.

Butts v. Gty of New York, 779 F.2d 141 (2d G r. 1985) (hol ding

that primary runoffs for single-nenber offices of mayor, city
council president, and city conptroller do not violate § 2).
Therefore, while the Suprenme Court rejected the contention
that the linkage interest in all cases defeated liability under
8§ 2, the Court endorsed the position that the linkage interest is
relevant to a determnation of liability. Indeed, by noting that
the linkage interest does not "automatically, and in every case,
out wei gh proof of racial vote dilution," the Court held that the
state interest could outweigh what would otherw se be proof of
illegal dilution and thus foreclose liability. As one comrentator

has not ed:
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the Court recognized that in balancing the many factors
in the totality of the circunstances test, the state
interest indistrict wide judicial elections may, in sone
cases, outwei gh proof of racial voter dilution.

Mary T. Wckham Note, Mapping the Morass: Application of Section

2 of the Voting Rights Act to Judicial Elections, 33 Wn & Mary L

Rev. 1251, 1285 (1992).

The issue we face is determ ning when the |inkage interest
will outweigh other factors and defeat liability under § 2. In
resolving this issue, we reject the polar extrenes of the parties.
The State of Texas maintains that the |inkage i nterest nust defeat
liability in every case, regardless of the other circunstances in
the totality. The Suprene Court rejected this position when it
held that the linkage interest does not "automatically, and in
every case, outweigh proof of racial vote dilution." Houst on

Lawers', US at , 111 S. C. at 2381

W also reject the position of plaintiffs that the |inkage
interest can never defeat liability wunder the totality of
circunstances if "illegal" dilution is otherw se established. The
plaintiffs maintain that only the absence of a conpelling state
interest in an electoral schene is relevant to liability, and that
such an absence "is an optional factor" that plaintiffs can use to
support a finding of illegal dilution. They contend, however, that
the existence of a conpelling interest can never defeat liability
that is otherwise established wunder the totality of the
circunstances. This position is foreclosed by the Suprene Court,
which directed that this state interest is to be wei ghed as part of
the totality of the circunstances. |d.
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Citing Jones v. Gty of Lubbock, 727 F.2d 364, 383 (5th G

1984), and United States v. Marengo County Conmmin, 731 F.2d 1546,

1571 (11th Cr. 1984), plaintiffs urge that the Zimer factor of a
non-tenuous state policy is anong the |east inportant of the
factors for determning dilution. These decisions state only that
def endants cannot defeat liability by using the non-tenuous policy
justification of an el ectoral schene to prove that schene "does not

have a discrimnatory intent." Mrengo County, 731 F.2d at 1571

See also Terrazas v. denents, 581 F. Supp. 1319, 1345 n. 24 (N. D

Tex. 1983) (three-judge panel) ("In the case of tenuousness, the
| esser weight is consistent with the change in enphasis fromintent
to results. The principal probative weight of a tenuous state
policy is its propensity to show pretext.").

The plaintiffs' argunent m sses the point. The State of Texas
has done nore than assert that its interest in this electora
schene is not tenuous--that IS, not a pretext maski ng
discrimnatory intent in the adoption or mai ntenance of the schene.
The interest in linking electoral to jurisdictional base takes on
additional and distinct rel evance because it advances objectively
substantive goals. The inquiry into whether an interest is
substantial goes beyond inquiring whether the interest is non-

tenuous. A substantial state interest nust be nore than racially-

neutral. Thus, the linkage interest is not exam ned just because
it proves that the state's practice is premsed on a racially-

neutral policy and is consistently applied. C. S. Rep. 417 at 29
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n.117, reprinted in 1982 U S. Code Cong. & Adm n. News at 207

n.117.
Proof of a nerely non-tenuous state interest discounts one
Zimer factor, but cannot defeat liability. It does not follow,

however, that proof of a substantial state interest cannot defeat

liability. The totality of circunstances inquiry that occurs after
a showng of the G ngles prerequisites is not limted to factors

listed in the legislative history of the Voting Rights Act.

Gngles, 478 U.S. at 45, 106 S. . at 2763; Westwego Ctizens for
Better Gov't v. Cty of Wstweqgo, 946 F.2d 1109, 1120 (5th Gr.

1991) (Westwego I11). The weight, as well as tenuousness, of the

state's interest is a legitimate factor in analyzing the totality
of circunstances. As we have explained, the Voting Rights Act
| argely codifies Fourteenth Amendnent jurisprudence enbodied in

Wiite v. Regester, 412 U. S. 755, 93 S. &. 2332, 37 L. Ed. 2d 314

(1973). See Jones, 727 F.2d at 379-80. The substantiality of the
state's interest has | ong been the centerpiece of the inquiry into
the interpretation of the Cvil War Amendnents and their interplay
with the civil rights statutes.

Having rejected the proffered extrenes--that the |I|inkage
interest either always or never defeats 8 2 liability--we turn to
when the |inkage interest precludes a 8 2 violation. This question
depends upon the weight of the interest.

C. Wight of State's Interest Is Matter of Law

The plaintiffs urge that the weight or substantiality of

Texas' linkage interest is an issue of fact for the district court
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to decide in the first instance, reviewable only for clear error.
W di sagree. Deci di ng whet her the adoption or maintenance of a
system is a pretext for racial discrimnation nmay present a
guestion of fact.3* This question can turn on credibility, an issue
best determned by a fact finder. The issue of substantiality,
however, is distinct from the conventional Zinmer factor of
t enuousness and is a | egal determ nation.

The Suprenme Court has held that the finding of dilutionis a
factual matter reviewable only for clear error. Gngles, 478 U S
at 78, 106 S. . at 2780-81. A substantial state interest is not
i nherently preclusive of dilution and is not raised to disprove the
exi stence of dilution. Rat her, the state's interest is weighed
agai nst proven dilution to assess whether such dilution creates § 2

liability. Houston Lawyers', U S at , 111 S. C. at 2381

(wei ghing of |inkage interest on remand goes to determ nation of
whet her interests "outwei gh proof of racial vote dilution").
Determning the substantiality of Texas' |inkage interest
under the Voting R ghts Act, a statute enacted to enforce the
guarantees of the Gvil War Amendnents, is anal ogous to wei ghing
the asserted state interest in constitutional |aw contexts. Wth
i ssues of substantive due process, equal protection, and the First

Amendnent, the weight of a state's interest has al ways been a | egal

gquestion, not a factual one. For exanple, in Posadas de Puerto

32\ do not decide this issue. Sone appellate court
deci si ons appear to have reviewed the tenuousness of state
interests without deference to the underlying district court
determ nations. See, e.qg., Zimer, 485 F.2d at 1307.
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Rico Ass'n v. TourismCo. of Puerto Rico, 478 U. S. 328, 341, 106 S.

Ct. 2968, 2977, 92 L. Ed. 2d 266 (1986), the Court had "no
difficulty in concluding that the Puerto R co Legislature's
interests in the health, safety, and welfare of its citizens
constitutes a 'substantial' governnental interest." In reaching
this conclusion, the Court itself determned the weight of the

state interest. See also Gty of Oeburne v. deburne Living

Center, 473 U S. 432, 105 S. . 3249 (1985) (weighing state's
i nterest de novo). W hold that the substantiality of Texas'
interest under 8 2 is a question of lawfor this court to determ ne
de novo and not a question of fact that sonmehow will be described
on a county-by-county basis.

D. Determ ning the Weight of the Linkage | nterest

The weight of Texas' interest is virtually assigned by a
Suprene Court decision handed down on the sanme day as Houston

Lawers'. In Gegory v. Ashcroft, u. S , 111 S. . 2395,

2404, 115 L. Ed. 2d 410 (1991), the Suprene Court held that the Age
Di scrimnation in Enpl oynent Act does not apply to judicial offices
in Mssouri. The plaintiffs had used ADEA to chal | enge a mandat ory
retirement age for state judges. The Court noted that "the
authority of the people of the States to determine the
qualifications of their nost inportant governnent officials .

lies at the heart of representative governnent." 1d. at _ , 111
S. C. at 2402 (internal quotation omtted). G&Gegory noted that
"the States' power to define the qualifications of their office-

holders has force even as against the proscriptions of the
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Fourteenth Amendnent." 1d. at _ , 111 S. C. at 2405. To protect
this power to define the judicial office, Gegory required a clear
statenent from Congress for an override of qualifications inposed
by the State for inportant state governnent office. [d. at _ |,
111 S. C. at 2406. This requirenent exists even if ADEA was based
upon Congress' powers under the Fourteenth Amendnent, rather than

t he Comrerce C ause. Id. at , 111 S. . at 2405.

"The people of Mssouri have a legitimte, indeed conpelling,
interest inmintaining ajudiciary fully capable of performng the
demandi ng tasks that judges nust perform"” 1d. at _ , 111 S. C
at 2407. |If that interest is conpelling, the people of Texas have
at least a substantial interest in defining the structure and
qualifications of their judiciary. |ndeed, Texas' Attorney General
has submitted to this court that |linkage is a "fundanental right"
that "serves [a] conpelling interest"” of the State of Texas.
Linking electoral and jurisdictional bases is a key conponent of
the effort to define the office of district judge. That Texas'
interest in the |linkage of electoral and jurisdictional bases is
substanti al cannot then be gainsai d.

Qur confidence in this conclusion is bolstered by the
recognition and pursuit of the linkage interest in other states.
Courts have recognized the legitimcy and substance of simlar

linkage interests in Florida and Al abama. See N pper v. Chiles,

795 F. Supp. 1525, 1548 (MD. Fla. 1992); Southern Christian

Leadership Conf. of Ala. v. Evans, 785 F. Supp. 1469, 1478 (M D

Ala. 1992). O the twenty-nine states that elect their principal
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trial court judges, including Texas, Al abama, and Florida, twenty-
five enploy district-wide elections.?3 The overwhel ning
preservation of linkage in states that elect their trial court
judges denonstrates that district-wde elections are integral to
the judicial office and not sinply another electoral alternative.

The decision to mnake jurisdiction and electoral bases
cotermnous is nore than a decision about how to elect state

judges. It is a decision of what constitutes a state court judge.

Such a decision is as nuch a decision about the structure of the
judicial office as the office's explicit qualifications such as bar
menbership or the age of judges. The collective voice of
generations by their unswerving adherence to the principle of
I i nkage through tines of extraordinary growth and change speaks to
us with power. Tradition, of course, does not nmake right of wong,
but we nust be cautious when asked to enbrace a new revel ati on t hat

right has so Iong been wong. There is no evidence that |inkage

33The twenty-five are Al abama, Arizona, California, Florida,
Ceorgi a, ldaho, Indiana, Kentucky, M chigan, M nnesota, Montana,
Nevada, New Mexico, New York, North Dakota, Chio, OCklahons,
Oregon, Pennsyl vani a, South Dakota, Tennessee, Texas, Washi ngton,
West Virginia, and Wsconsin. Anmong these states, sone appoint a
portion of their trial judges, while others hold retention
el ections after initial selection by contested election. See
generally 28 The Council of State Governnents, The Book of the
States 210-12 (1990) (table 4.4).

M ssi ssi ppi and Loui siana only recently abandoned the |ink
between jurisdiction and el ectoral base in order to settle
prol onged litigation.

North Carolina allows every elector within a district
court's jurisdiction to vote for its judge by hol ding statew de
elections after district-wide primaries. See Republican Party of
N. C v. Martin, 980 F.2d 943, 947 (4th Gr. 1992) (hol ding that
Fourteent h Anendnent chal l enge to system by Republican Party is
justiciable).
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was created and consistently maintained to stifle mnority votes.
Tradi tion speaks to us about its defining role--inparting its deep
runni ng sense that this is what judging is about.

On the other hand, plaintiffs' interests are not well-served
by destroying |inkage. The inescapable truth is that the result
sought by plaintiffs here would dimnish mnority influence.
M nority voters would be margi nalized, having virtually no inpact
on nost district court elections. Gven that district judges act
al one in exercising their power, that use of the Voting R ghts Act
is perverse. After subdistricting, a handful of judges would be
el ected from subdistricts with a nmajority of mmnority voters
Creating "safe" districts would leave all but a few subdistricts
stripped of nearly all mnority nenbers. The great nmajority of
judges would be elected entirely by white voters. M nority
litigants woul d not necessarily have their cases assigned to one of
the few judges elected by mnority voters. Rat her, the
overwhel m ng probability would be that the mnority litigant would
appear "before a judge who has little direct political interest in
bei ng responsive to mnority concerns.” LULACI1I, 914 F.2d at 650
(Hi ggi nbot ham J., concurring). Under the totality of
ci rcunst ances, we mnmust recogni ze that breaking the |ink between the
el ectoral base and the jurisdiction of this single-nmenber office
woul d perversely lessen mnority influence on the conduct of nost
litigation.

The distrust of judicial subdistricts does not rest on

paternal i sm It recognizes Texas' historic interest in having
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district judges remain accountable to all votersintheir district.
Regardl ess of the race or residency of particular litigants, judges
make choi ces that affect all county residents. Texas has insisted
that trial judges answer to all county voters at the ballot box.
Unli ke |l egislators or even appell ate judges, who make deci sions in
groups, each district judge holds a single-nenber office and acts
al one. Wen collegial bodies are involved, all citizens continue
to elect at |east one person involved in making a particular
decision. While subdistricting for nultinmenber of fices can enhance
mnority influence because nenbers from mnority subdistricts
participate in and influence all of the decisions of the |arger
body, subdistricting for single-nenber district court judgeships
woul d leave mnority voters with no electoral influence over the
majority of judges in each county. Subdistricting would partially
di senfranchise citizens to whomal |l district judges in a county are
now account abl e.

By contrast, wunder the present regine, mnority voters
participate in all judicial elections in each county. Thi s
participation gives mnority voters the opportunity to influence
all elections, absent significant racial vote dilution. As Justice
O Connor noted in her concurring opinion in Gngles, voters can
wi el d influence over el ections even when those votes are cast for
| osing candidates. Gngles, 478 U.S. at 98-99, 106 S. Ct. at 2791
(O Connor, J., concurring). Denying inportance to this ability to
i nfluence asks that all neasures of success be found in the w n-

| oss col um. This mandates proportional representation as the

96



measure of dilution, contrary to the explicit terns of § 2.
| ndi sput ably, subdistricting would assure the absence of mnority

i nfl uence over the judicial process. See LULAC 11, 914 F.2d at

649-50 (Hi ggi nbot ham J., concurring); Southern Christian

Leadership Conf. of Ala. v. Evans, 785 F. Supp. 1469, 1478 (M D

Ala. 1992) (Hobbs, J.) (by subdistricting judicial positions,
"black voters ... wll ... be sacrificing [an] extrenely val uabl e
political right--the right to vote for all of the judges who w |
be serving as judges in the circuit wherein they live").

Plaintiffs contend that |inking jurisdictional and el ectoral
bases does not, in fact, protect these uniquely judicial interests.
All of the plaintiffs' argunents reduce to the single contention
that Texas does not consistently apply the policy of |inking
jurisdictional and el ectoral bases.

Bef ore addressing these argunents, we note that in assessing
the relationship between the end pursued and the neans enpl oyed,
"our scrutiny will not be so demanding where we deal with natters
resting firmy within a State's constitutional prerogatives."”

Sugarnman v. Dougall, 413 U S. 634, 648, 93 S. Ct. 2842, 2850, 37 L.

Ed. 2d 853 (1973). As both Sugarman and Gregory make clear, such
matters include "the establishnent and operation of its own
governnent, as well as the qualifications of an appropriately
desi gnated cl ass of public office holders."” Sugarman, 413 U. S. at
648, 93 S. . at 2851. Exam ning Texas' linking of electoral and
jurisdictional bases in light of these considerations, we find that

it serves the substantial interests we described.
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The plaintiffs contend that Texas district judges often
adj udi cate controversies involving litigants who are not residents
of the county. Def endants make several responses. First, they
mai ntain that because a district judge's area of primry
jurisdiction is defined by county-specific venue rules, nost
residents of a county wll have their disputes adjudicated by
judges they elect. Second, the residency of particular litigants
is not that inportant. Regardless of the identity of litigants in
a case, a district judge may make decisions or grant relief that
i npact primarily upon the residents of the district.

By drawing attention to venue, plaintiffs only remnd us of
concerns unique to the district judge's office. Venue rules
preserve judicial fairness by preventing forum shopping and
di m ni shing the chances of biased adjudication. At the sane tine,
the rules keep nost local matters in local courts, where |oca
juries are drawn and judges are accountable to voters for the | egal
and policy choices they nake.3* The localized focus of district
courts is particularly evident in crimnal matters, where venue is
based on events related to the offense. Tex. Code Crim Proc. Ann.

ch. 13 (Vernon 1977). Domcile and hence convenience to the

%4Texas venue |l aw, as anended in 1983, has been infl uenced
by both Spanish and English principles. Besides protecting civil
def endants frominconvenient foruns, the rules strive to ensure
that local matters are tried in |local courts. See generally
Joseph W McKni ght, The Spanish Influence on the Texas Law of
Cvil Procedure, 38 Texas L. Rev. 24, 36-40 (1959); Charles T.
Frazier, Jr., Note, Venue Procedure in Texas: An Analysis of the
1983 Anendnents to the Rules of Cvil Procedure Governing Venue
Practice Under the New Venue Statute, 36 Baylor L. Rev. 241, 241-
44 (1984).
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def endant have never been a consideration. Since the propriety of
venue goes to the authority of the court, it 1is "quasi-

jurisdictional in nature." Ceorge E. Dix, Texas Charging

| nstrunent  Law The 1985 Revisions and the Continuing Need for

Reform 38 Baylor L. Rev. 1, 71 (1986). Thus, Texas |aw comonly
refers to the district court's venue reach as its jurisdiction in

crimnal matters. See, e.qg., Hodge v. State, 527 S.W2d 289, 292

(Tex. Cim App. 1975); Tex. Code Crim Proc. Ann. Arts. 21.02(5),
21.21(5) (Vernon 1989).

Simlarly, famly lawmatters w Il al nost al ways be handl ed by
the |l ocal district court. See, e.qg., Tex. Fam Code Ann. 88 3. 21,
11. 04 (Vernon 1986) (concerning venue in divorce and parent-child
relationship suits). Quintessentially |ocal matters such as suits
agai nst counties or disputes involving title to real property nust
be tried in the district court of the sane county. Tex. Cv. Prac.
& Rem Code 8§ 15.001, 15.015 (Vernon 1986). Whatever the area of
practice--whether civil, crimnal, or famly |aw-the conclusion
reached in the concurring opinion in LUAC Il remins valid.
"[T]he state recognized that elimnation of [the] risk and
appearance of bias was essential to the office it was creating by
an el aborate set of rules controlling venue." 914 F.2d at 651
(Hi ggi nbotham J., concurring). The argunent that Texas' venue
rules sonehow abrogate its interest in linking jurisdiction and
el ectoral bases is illusory.

Plaintiffs al so challenge the | egitimacy of the state interest

in linkage by pointing to the use of visiting judges in the
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district courts. Judges not elected by a district's residents--
e.qg., judges from another district or retired judges--nay be
tenporarily assigned to a district court, when necessary to di spose
of its accunul ated business, by the Chief Justice or regional
presiding judge. Tex. Gov't Code Ann. § 74.052 (Vernon 1988).%
A typical occasion for such assignnents is when the district judge
is vacationing or ill. Plaintiffs have not denonstrated that this
measure of expedience represents an abandonnent of the interests
behind |inkage. To the contrary, insofar as |inkage involves the
appearance of judicial fairness and i ndependence, visiting judges
are not inconsistent with its purposes. Because visiting judges
w Il not stand for reelection, they do not create the i npression of
bi as that may acconpany a judge el ected froma narrow constituency.

Anot her challenge to the legitimacy of the |linkage interest is
based upon Article 5, 8§ 7a of the Texas Constitution. Plaintiffs
reason that Texas abandoned its |inkage interest by allow ng the

residents of counties to "opt out" of the |inkage structure by
selecting judges from regions smaller than a county. Thi s
contention is without nerit. As Chief Justice Phillips explained
at trial, 8 7a was enacted in 1985 as part of a constitutional and
statutory schene designed to equalize court dockets by allow ng the
realignnment of judicial districts. The provision states that a

district smaller than a county nmay not be created unless approved

by a mpjority of county voters. Tex. Const. Art. 5, 8§ 7a(i). The

A visiting judge may not, however, hear a civil case over
the objection of a party. Tex. Gov't Code Ann. 8 74.053 (Vernon
Supp. 1993).
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people of Texas have jealously reserved to thenselves, as
i ndi vidual voters, the power to subdivide districts that have
al ways been the size of a county, or larger. Nowhere in Texas' 254
counties have residents voted to break the |link between
jurisdiction and electoral base. If anything, 8§ 7a(i)'s
unenpl oynment testifies to affirmation, not abrogation, of the
interest in |inkage.

Mor eover, even if one county were to subdivide, the interest
in linkage would not be lost in the state as a whole. |In Mhan v.
Howel I, 410 U. S. 315, 93 S. C. 979, 35 L. Ed. 2d 320, nodified 411
US 922, 93 S. C. 1475, 36 L. Ed. 2d 316 (1973), the Suprene
Court recogni zed that although Virginia divided one county when
reapportioning its state legislature, it retained its interest in
preservi ng boundaries of all other political subdivisions. 1d. at
327, 93 S. . at 986. Texas' interest in preserving the structure
of its judiciary by linking jurisdictional and el ectoral boundaries
is greater than a state's interest in observing boundaries in
| egi sl ative reapportionnment, because it serves substantive purposes
ot her than conveni ence.

Finally, plaintiffs note that sone rural district judges, and
urban justices of the peace, are elected by a small nunber of
voters. Therefore, plaintiffs contend, judges elected by narrow
constituencies are not antithetical to the state's interest in
judicial independence. The structure of the justice courts have no
bearing on Texas' interests in maintaining its systemof district

courts. Justices of the peace need not be |awers, and preside
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over courts whose subject matter jurisdiction is limted to |ess
significant disputes. For instance, the justice court's crim nal
jurisdiction is limted to finable m sdeneanors. Significantly,
the justice of the peace "is powerless to issue injunctions.”

Bow es v. Angelo, 188 S.W2d 691, 693 (Tex. Cv. App.--Glveston

1945, no wit). The justice court is not a court of record, so
when its rulings are appeal ed, the cases are tried de novo before
a county court judge--a judge chosen by district-w de el ection.
In great contrast, district courts are Texas' trial courts of
general jurisdiction, charged with trying felony cases and civil
matters of unlimted anobunts in controversy. As to rural Texas,
linkage is preserved, while providing as broad a range of
constituents as the countervailing probl ens of courthouse proximty
al | ow.

E. OGher Means to Accommpdate the Linkage | nterest

Plaintiffs urge that the |Iinkage i nterest can be accommodat ed
even if the existing schene were found to be illegal. They offer
two alternatives: either a conplete overhaul of the existing venue
schene or the use of unconventional el ectoral nethods that preserve
at-large voting. The plaintiffs suggest that a schene of single-
menber districts may preserve |inkage, by nmaking each district
judge's area of primary jurisdiction co-extensive with the single-
menber district from which the judge is elected. Plaintiffs
provi de no evidence that such a radical reworking of the venue of
Texas courts would be admnistratively feasible. The district

court |likew se sinply asserted that such an arrangenent of venue
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limted to a single-nenber district could accommbdate Texas'
interests, wthout a glance at the feasibility of such an
arrangenent. One look at Harris County cut into a grid of dozens
of venue blocks is enough to show the bizarre nature of this
pr oposal .

We cannot conclude that Texas' interests could be adequately
accommodated by such a radical reworking of Texas' venue rules.
The proposal illustrates how different the judicial offices' at-
| arge election schene is fromlegislative and executive at-I|arge
elections. Plaintiffs nust propose not only changi ng the neans by
whi ch Texas' district judges are selected, but also its system of
venue, perhaps of case assignnent procedures, and nmaybe even its
jury selection nethods. The necessity for such proposals is a
powerful testament tothereality that |inkage is an essential part
of the structure of the judicial office, nuch nore than the nethod
of electing the office hol der.

The plaintiffs al so contend that the |inkage i nterest deserves
little weight because it mght be accommopdated by renedi es other
t han subdi stricting. In particular, plaintiffs point to the use of
limted voting or cunul ative voting. The Suprene Court, of course,
"strongly prefer[s] single-nenber districts for federal court-

ordered reapportionnment." Gowe v. Em son, us _ | , 113

S.C. 1075, 1084 (1993). In any event, we do not agree that this
argunent underm nes the substantiality of the state's interest.
The allegedly illegal facet of the existing electoral schene

is that it enploys at-large elections. Both plaintiffs' anmended
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conplaint and plaintiff-intervenors' conplaint-in-intervention
assert that the existing "at |arge schene" violates 8 2, and pray
for a court order "that district judges in the targeted counties be
elected in a system which contains single nenber districts." By
enpl oying at-large elections, the people of Texas have |inked the
el ectoral and jurisdictional base of the district judge.

Limted and cunul ative voting are election nechanisns that
preserve at-large elections. Thus, they are not "renedi es" for the
particul ar structural problemthat the plaintiffs have chosen to
attack. At trial, plaintiffs attenpted to prove the three G ngles
prerequisites. This test establishes "that the mnority has the
potential to elect a representative of its own choice in sone
single-nmenber district" and "that the challenged districting
thwarts a distinctive mnority by subnmerging it in a larger white

voting population.” G owe, U S at , 113 S. Ct. at 1084.

Plaintiffs then tried to supplenent that evidence with proof of
Zimer factors, such as past discrimnation and anti-single shot
voting rules. The question presented by this lawsuit is whether
Texas' at-large election of district judges violates § 2. To
answer that question, we nust determne the weight of the state's
linkage interest. W wll not discount that interest based upon
purported renedies that preserve the challenged at-large schene.
Plaintiffs cannot attack at-large voting as a violation of §8 2, and
then ignore the special characteristics of the judicial office by

insisting that they will enbrace a renmedy that preserves that
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schene. To do so would conpletely shunt consideration of the

interest to the renedy stage, contrary to Houston Lawers"'.

F. Balancing the State's |Interest

In finding that Texas' interest is substantial, we recognize
that it will not always defeat 8 2 liability. Substantiality is
not quantifiable, and we translate its force in the practical world
of trials to the burden required to overcone it. As we see it,
pl ainti ffs cannot overcone a substantial state interest by proving
i nsubstantial dilution. W hold that proof of dilution
considering the totality of the circunstances, nust be substanti al
in order to overcone the state's interest in |inkage established
here. As a matter of |aw, Texas' interest cannot be overridden by
evidence that suns to a marginal case. It will take nore to create
a fact issue for trial. W nust exam ne the circunstances in each
county accordingly.

We do not now attenpt to define in detail what sort of proof
of dilution would be substantial enough to override the state's
i nkage interest. W do not change the nature or usual neans of
proof. The G ngles prerequisites and Zinmer factors remain. Two
facts are especially relevant to assessing the substantiality of
the plaintiffs' proof of dilution. One is the willingness of the
racial or ethnic mgjority--in this case, white voters--to give
their votes to mnority candi dates. The other critical fact is the
ability of mnority voters to el ect candi dates of their choi ce even
when opposed by nost voters fromthe majority. Anong the Zi ner

factors, proof of racial appeals in elections, non-responsiveness
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of elected officials to mnority voters, and persistent |ack of
el ectoral success by mnority candi dates are nost inportant.
VI. Application of Law to Each County
We now turn to the application of these principles of lawin
each county. As we have explained, the district court's findings
of dilution are infected by erroneous |egal principles. Findings
that rest wupon erroneous views of the law nust be set aside.

Pul | man- St andard v. Swint, 456 U. S. 273, 287, 102 S. C. 1781, 1789

(1982). Remanding for reconsideration is inappropriate where "the
record permts only one resolution of the factual issue." 1d. at
292, 102 S. Ct. at 1792. Here, under controlling |law, the evidence
W Il not support the findings of liability. Qur analysis is common
to all counties but takes us along different routes in different
counties. Inthe six counties of Dallas, Tarrant, Travis, Mdl and,
Ector, and Lubbock, we hold that the district court clearly erred
infinding vote dilution. Even if the district court were correct,
the evidence would be outweighed by the State's substantial
interest in |inkage. Finally, partisan voting at the least so
weakens the proof of dilution that it |loses in the weighing of the
totality of the circunstances. Even if we assune that sone
dilution may be inferred, in the three remaining counties the
evi dence does not outweigh the State's interest in the totality of
t he circunstances.

One thread runs throughout the plaintiffs' case in all of the
counties--an insubstantiality of proof that the mnority-preferred

candi date | ost "on account of race." Except in Dallas County, the
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district court's finding of dilution rested on three recitations:
(1) the dngles prerequisites; (2) an invocation of a genera
history of discrimnation; and (3) the nunber of mnority judges
was not proportional to the general mnority popul ation. The size
of sonme counties and the absence of single shot voting were seen as
"enhanci ng" Zinmmer factors. The district court also found two
instances of racial appeals in Dallas County, one in a judicia
race won by the mnority with white support.

A. Dallas County

Plaintiffs proceed on behal f of black voters in Dallas County.
The voting age popul ation of Dallas County is 1,106,757. O this
nunber, 180,294 (16.3% are black. There are thirty-six different
district courts in Dallas County. Until 1987, none of the judges
of these districts were black. In 1987 and 1988, three of the
district judges, or 8.3%of the total, were black. 1In 1989, there
were two bl ack district judges in Dallas County, 5. 5%of the total.
Today, five of the thirty-seven® district judges in Dallas (13.5%
are black. County court judges are also elected at-large in Dall as
County; two of those judges are bl ack. Undisputed expert testinony
and surveys showed that |ess than 2.0% of the |lawers in Dallas
County are both eligible to serve as district judges and bl ack.

The evidence in Dallas County clearly establishes that
judicial elections are decided on the basis of partisan voting
patterns. W are left with the inescapable conclusion that

plaintiffs have failed to prove that mnority-preferred judicia

%6Anot her district court was added by the |egislature.
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candidates in this county are consistently defeated by racial bloc
voting. This is a failure to neet the threshold show ng required
by G ngl es.

Uncontroverted evi dence denonstrates that 99%of bl ack Dall as
vot ers support the Denocratic candidate in every judicial election.
The evidence also indicates that the majority of white voters
al ways voted for the Republican, and thus for candi dates ot her than
the bl ack-preferred Denocratic candi date. As a result of these
voting patterns, the black-preferred Denocratic candi date al ways
lost in judicial elections, regardless of the year of the el ection
in Dallas County. The Republican Party dom nated every anal yzed
judicial race. Defendants understandably contend that the defeat
of bl ack-preferred candidates is the result of party affiliation
rather than racial considerations. According to defendants,
el ections are determ ned by straight-party voting in which voters
support their party's ticket regardless of the race of the
candi dat es. The undisputed facts overwhelmngly support this
contention. Plaintiffs offer the only answer they have--the
evidence is not legally rel evant.

Drs. Engstromand Taebel, plaintiffs' and defendants' experts
respectively, analyzed seven district court general elections with
bl ack candi dat es. The following table summarizes the experts
anal yses, in particular the anmount of support from white voters
recei ved by each candidate. The first figure represents the "non-
bl ack vote" as estimated by plaintiffs' expert. The range is

defined by the honbgenous precinct and bi-variate regression
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anal ysi s perfornmed by Engstrom The second figure, in parentheses,
represents the white vote as estimated by Taebel. Taebel did not

anal yze the 1984 Ti nsl ey- Mal oney race.

Table VI. A
Year Court Candi dates Race Party Non-black (white) vote
1980 191st District W nn B D 38.6-39. 7% (36%
Howel | W R
1984 CrimbDist & 2 Bar aka B R 60. 6-61. 8% (61%
Metcal fe W D
CimbDst & 4 Ti nsl ey B D 28.7-30%
Mal oney W R
301st District VWhite B D 30.6-31. 9% (31%
O Donnel | W R
1986 195th District Ti nsl ey B D 36.6-37.5% (31%
Kendal | W R
256t h District Wi ght B R 70.6-71. 7% (77%
Brin W D
1988 95th District diver B D 36.9-37.9% (38%
Br own W R

Roughly 61% 77%of white voters consistently supported Republi cans,
even when bl ack Republ i cans ran agai nst white Denocrats. Virtually
all black voters supported the Denocratic candi date, even when the
Denocrati ¢ candi date was white, runni ng agai nst bl ack Republ i cans.
Bl ack Republicans won in two of the seven anal yzed district
court races. According to Taebel's study, one of these
Republ i cans, Carolyn Wight, did better anong white voters than any
ot her Republican, white or black, winning 77% of the white vote.
O her black Republicans received percentages of the white vote
conparabl e to those received by white Republicans. Judge Baraka,
t he ot her bl ack Republican district court candi date, took about 61%
of the white vote against a white Denocrat. County Judge Brashear
anot her bl ack Republ i can runni ng at-1| arge agai nst a white Denocr at,
took 66% of the white vote in his successful race for a county

court judgeship.
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Just as black Republicans did as well or better than white
Republ i cans, bl ack Denocrats al so won as | arge a percentage of the
white vote as white Denocratic candi dates. The white vote for
Denocrati c candi dates ranged between 23% and 39%  According to
plaintiffs' exhibits, black Denocrat A iver won about 38% -a | arger
t han average share of the white vote for a Denocrat. W nn, anot her
bl ack Denocrat, received alnost four out of ten white votes. By
conpari son, white Denbcrat Brin received no nore than 29% of the
white vote when running agai nst Wight, a black Republican.

Republ i can candi dates | ost the black vote and won the white
vote regardless of their public positions on matters related to
race. Judge Wight, for instance, had been a nenber of the Dallas
Chapter of the Coalition of 100 Black Wnen; served as a |ega
intern for the Lawers' Conmmttee on Cvil R ghts, a project
related to civil rights in South Africa; and was a charter nenber
and past vice-chair of the National Political Congress of Bl ack
Wnen. By contrast, the record is silent regarding the record of
her white Denocratic opponent, Brin. Brin neverthel ess won the
bl ack vote handily in the general election. At the sanme tinme, an
overwhel m ng nunber of white voters supported Wight.

Dr. Chanpagne, an expert called by defendants, testified that
this voting pattern was the result of straight-ticket voting.
According to Dr. Chanpagne, judicial elections are lowprofile
el ections in which the voters knowlittle nore about the candi dates
than what they read on the ballot. The voters, therefore, wll

make their choice based upon the information that the ball ot
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contains--party affiliation. Because a mmjority of voters in
Dal | as County are Republican, Republican candi dates prevail in nost
of the judicial races.

We are unable to find the requisite presence of race in this
dat a. The undi sputed facts permt no conclusion but that the
def eat of bl ack-preferred candi dates was the result of the voters
partisan affiliation. The bl ack-preferred candi date was al ways t he
Denocratic candidate, while the majority of white voters always
supported the Republican candidate. It is significant to the probe
for racial influences that 30% to 40% of the white electorate
supported Denocratic candi dates, although the conbi nation of bl ack
and white Denocratic votes was i nsufficient to carry the Denocratic
candidate. The point is that a black Denocratic voter and a white
Denocratic voter stand in the sanme position. Both are unable to
el ect the Denocratic judicial candidate they prefer.

W repeat. The race of the candidate did not affect the
pattern. Wite voters' support for bl ack Republican candi dat es was
equal to or greater than their support for white Republicans
Li kewi se, black and white Denocratic candidates received equa
percentages of the white vote. Gven these facts, we cannot see

how mnority-preferred judicial candidates were defeated "on
account of race or color." Rather, the mnority-preferred
candi dates were consistently defeated because they ran as nenbers
of the weaker of two partisan organi zations. W are not persuaded

that this is racial bloc voting as required by G ngl es.
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Plaintiffs contend that the Denocratic Party better represents
the political views of black voters in Dallas County. This is
doubtl essly the view of black voters, but it is not relevant to
whet her the mnority-preferred candi date i s defeated on account of
race. To the extent that candi dates preferred by bl ack voters are
consistently defeated because of their substantive political
positions, they are the casualties of interest group politics, not
raci al consi derations. This is not the harm against which § 2
protects. Section 2 protects black voters against defeat on
account of race or color, not on account of political platform

See Wiitconb, 403 U. S. at 154-55, 91 S. Ct. at 1874-75. W are

sensitive to the reality that political positions can be proxies
for racial prejudice. However, where white voters support bl ack
candi dates of a particular party in larger percentage than they
support white candidates of the sane party, there is no basis,
W thout nore, for us to conclude that the parties' political
positions are proxies for racial bias.

Even assum ng argquendo that plaintiffs have net the G ngles
threshold by showing racial bloc wvoting, the totality of
circunstances in the record cannot support a 8 2 violation.
Plaintiff-intervenors AQiver, Wite, and Tinsley contend that "race
consi derations pervade elections in Dallas County." They support
this proposition with the district court's finding that there were
two instances of overt or subtle racial appeals in Dallas County
el ections. 1In one, judicial candi date Baraka was | abel ed a "Bl ack

Musl i by his opponent. |In another, district attorney candi date
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Vance printed his own and his opponent West's pictures in canpaign
literature, thus informng the electorate that he was a white
candidate running against a black opponent. Nothing in the
district court's opinion indicates that these racial appeals were
anything nore than isolated incidents. In the only judicial
election affected by a racial appeal, Judge Baraka, the bl ack
candi date, won both the Republican primary and the general
election, winning a magjority of the white vote in both el ections.

Adiver, Tinsley, and Wite al so contended at trial that voting
patterns in nonpartisan elections show that partisan affiliation
coul d not explain the defeats of black-preferred candi dates. Dr.
Wi ser, a statistician wth experienceinvotingrights litigation,
presented this data. Wei ser exam ned seven Dallas Cty Council
el ections, a presidential primary, and referenda on public transit
funding, a police-review board, and the city council structure.
The district court made no findings about the data. Assum ng
arquendo that these high-profile elections had any relevance to
voting patterns in |lowprofile judicial elections, the data
presented do not support plaintiffs' argunent. For exanpl e,
al though Wi ser enphasized that black city council candidate
Wllians drew 27% and 7% of the vote in the nobst predom nantly
bl ack and white precincts, respectively, the fact remains that his
opponent Rucker won a majority of the black vote and the el ection.
O her bl ack-preferred candidates, such as Strauss in 1983,
prevailed in three of the other six city council elections Wiser

st udi ed. In the 1984 Denocratic presidential primary, Jesse
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Jackson won a plurality (46% of the Dallas vote. Sinply put,
these nonpartisan elections do not denonstrate the consistent
defeat of mnority-preferred candi dates. To the contrary, the
evi dence shows that black-preferred candidates won a najority of
the white vote and the election in nost cases.

Ext endi ng our conpass to the totality of circunstances fails
to bring evidence that racial politics played any role in the
def eat of bl ack-preferred candi dates. The district court rejected
the suggestion that the Republican Party is a white slating
organi zation. Testinony shows that any eligible candidate could
run as a Republican, regardl ess of race. The plaintiff-intervenors
testified thenselves that they had been heavily | obbied by the
Republican Party |leadership to run on the Republican ticket.
Runni ng as Republicans, the great likelihood is that these forner
district judges would have been elected, as plaintiff-intervenors
conceded at trial.

The plaintiffs presented general evidence of the lingering
ef fects of past discrimnation, but offered no specific evidence of
depressed | evel s of black political participation such as | ow bl ack
voter registration or turnout. On the contrary, the mnority-
preferred candidates ran professional, well-financed canpaigns
backed by the Denocratic Party, a party that, until the late
1970's, had domnated Dallas County judicial races just as
conpletely as the Republican Party now dom nates those races

These Denocrati c candi dates | ost because Dallas County shifted from
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being a county of predom nantly Denocratic straight-ticket voters
to a county of nostly Republican straight-ticket voters.
Plaintiffs nmade no factual riposte to the overwhel m ng
evidence that election outcones were the product of partisan
affiliation. Rather, plaintiffs' answer was the |egal assertion
that the effect of partisan affiliation, virtually admtted, is not

relevant. Plaintiffs' expert, Engstrom conceded that thereis "a
stronger associ ation between partisan affiliation and success than
there is between the race of the candidate and success," while
clinging to the assertion that partisan affiliation does not
explain all of the voting patterns in Dallas County. Finally, he
conceded that he had no data that black Denocrats generally did
worse than white Denocrats. In fact, the undisputed facts show

t hat, when one controls for party, black candi dates did as well as,

or better than, white candidates in winning the white voter and

el ections. Plaintiff-intervenor White conceded that partisan
affiliation determ ned her el ectoral defeat in 1984. She admtted
that "if | ran as a Republican . . . the likelihood is that |I would
wn."

In short, the facts denonstrate that partisan affiliation, not
race, was responsible for the defeat of the mnority-preferred
candidate in Dallas County. The district court erred in finding
racial vote dilution and a violation of § 2.

B. Harris County

Harris County elects 59 district judges at-large. Three are

bl ack, three are Hi spanic, and the rest are Anglo. One bl ack
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county court judge also was elected at-large. Uncontested expert
testi nony and surveys establish that black | awers nake up at nost
3.8%of the eligible | awers, but conprise 5.1%of Harris County's
district judges. According to plaintiffs' evidence, 1,685,024
peopl e of voting age reside in Harris County; 305,986 (18.2% are
bl ack, and 222,662 (13.2% are H spanic. Plaintiffs claim to
represent all black voters in Harris County.

The district court found a 8 2 violation based on the three
G ngles prerequisites, tw primary Zimer factors, and three
"enhanci ng" Zimer factors. The primary Zimmer factors were (1)
the general history and lingering effects of past discrimnation
and (2) the small nunber of successful black judicial candidates.
The enhancing Zimmer factors were (1) the large size of Harris
County; (2) the prevention of single shot voting by nunbered post
election; and (3) the mpjority runoff requirenment in primry
el ections. Def endants contend that, wunder the proper |ega
standards, the evidence before the district court anounts at best
to a weak case of dilution that is clearly outweighed by Texas'
interest in |inkage. W agree.

Def endants argue that the district court's determ nation that
Harris County district court elections were characterized by
legally significant racial bloc voting rests on two fundanenta
departures fromcontrolling law. They maintain that the district
court erredin (1) refusing to consider evidence denonstrating that
divergent voting patterns anong black and white voters were

attributable to partisan affiliation and (2) excluding elections in

116



which the black-preferred candidate was Hi spanic despite
overwhel m ng evidence that Harris County bl ack and Hi spanic voters
were a cohesive group within the neaning of 8 2. In |ight of our
previ ous di scussion, these contentions plainly have nerit.?
Engstrom studied only 17 district court elections involving
bl ack candi dat es. Taebel studied 45 Harris County judicial
el ections between 1980 and 1988 with either a black or Hi spanic
candidate, including 24 district court elections, 9 county court
el ections, one court of appeals election, one Suprene Court
election, and ten primary el ections. Taebel examned all but two
of the elections analyzed by Engstrom Including the 42 races
listed in Judge Wod's exhibits, the record before the district

court contained a total of 45 general elections that involved

3"The Houston Lawyers' Association nmaintains that the
district court properly refused to consider elections in which
bl ack and Hi spanic voters gave their united support to Hi spanic
candi dates. The Associ ati on does not deny that black and Hi spanic
voters uniformy supported the sanme candidates in virtually every
el ection anal yzed, thus nmaki ng them a cohesive group under our
precedents. Rather, it objects to our exam nation of these races
on the nore general grounds that "mnorities protected by the
Voting R ghts Act are not interchangeable" and that the success
of Hi spani c candi dates "does not tell us anything about the
W I lingness of white voters to support African Anerican
candi dates." These objections, of course, go directly to the
rule permtting the aggregation of different racial and ethnic
mnorities itself rather than its application to the facts of
this case. W do not understand either the Association or any
other plaintiffs to challenge the validity of this general rule.
Nevert hel ess, as we denonstrate below, the weight of Texas
i nkage interest precludes the finding of a 8 2 violation even if
these Hi spanic-white el ections are excl uded.
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mnority candidates. Forty of these were indigenous district

county court el ections. 3

38 Table VI.B
ndi genous judicial elections (Harris County)

I
1 candidate listed first prevailed
2 bol d i ndi cates bl ack-preferred candi date
3. * indicates race Engstrom studi ed
4 T indicates victory by bl ack-preferred candi date
Cour t Candi dat es Race Party
80th District* MCAT ee W R
Bonner B D
309th District Zi mrer man W R
Hi noj osa H D
County CrimC 6 Missel white W R
Ml dr ow B D
157th District Sal azar H D
Powel | W R
208th District* Rout t B D
Arnol d W R
262d District* Shaver W R
Janes B D
281st District* Moor e W R
War d B D
308th District Robert son W D T
Leal H R
County CrimC 6 Missel white W R
Ml dr ow B D
County CrimC 9 Leal H D T
Kol enda W R
80th District* Powel | W R
Berry B D
178th District* Har non W R
Jackson B D
215th District* Chanber s W R
Lee B D
339th District Lanford W R
Sal i nas H D
County Cvil & 3 Hughes W R
Hobson B D
133d District* McCor ki e W R
Pl unmer B D
157th District Sal azar H D T
Wttig W R
180th District Lykos W R
Cuerrero H D
185th District* wal ker B D T
Godwi n w R
209th District McSpadden W R
Sanchez H D
232d District Azi os H D
Youngbl ood W R
245th District* Schubl e W D
Proct or B R
281st District* Moor e W R
Berry B D
308th District Robert son W D
Dodi er H R
County Cvil & 3 Hobson B D
Hughes W R
County CrimC 3 Duncan W D
Irvin B R
County CrimC 4 Ander son W R
WIlians B D
County CrimC 9 Leal H D
Powel | W R
County CrimC 11 Mendoza H D
Pi ckren W R
County CrimC 13 At ki nson W R
Fitch B D
County CrimCt 14 Bar cl ay W R
Fi sher B D
County Probate ¢t 4 McCul | ough W R
Lee B D
80th District* Powel | W R
Berry B D
133d District* McCor ki e W R
Pl unmer B D
152d District* O Neil'l w R
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As in Dallas County, voters' preferences were strongly
influenced, if not dictated, by partisan affiliation. The bl ack-
preferred candidate in Harris County, regardless of race, was
al ways the Denocratic candidate. For white wvoters, party
affiliation always trunped race in predicting which candi dates
woul d be supported. The Republican candi date al ways won the white
vote, generally taking between 55% and 65% whether the Republican
candi date was bl ack, Hi spanic, or Anglo. Simlarly, Denocratic
candi dates always took al nost all black and Hi spanic votes, even
when a white Denobcrat ran against a black or Hi spanic Republican.

Both the exhibits and expert testinony indicated that party,
not race, was the decisive factor in determning electoral
out cones. For exanple, when white Denocrat Schubl e defeated bl ack
Republican Proctor in a 1986 district court race, Proctor won the
majority of the white vote, but lost nore than 95% of the bl ack
vote to Schuble. Likew se, when Irvin, another black Republican,
ran for a county court judgeship against white Denocrat Duncan
Irvin won the white vote while Duncan received virtually all of the
bl ack vote. Kenneth Hoyt, now a United States District Judge, won
the white vote and the electionin his bid for the state appellate

bench agai nst a white Denocratic opponent in 1984. Yet despite the

Fitch B D
179th District W I ki nson W R
Cuerrero H D
215th District* Chanber s W R
Jackson B D
295th District* Downey W R
Lee B D
333d District* W I son W R
Spencer B D
351st District Sal i nas H D T
Pruett w R
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endor senent of the Houston Lawyers' Association, Judge Hoyt | ost
virtually all of the black vote.

It is against this backdrop of straight-ticket voting that the
l'imted success of bl ack-preferred candi dates descri bed by Engstrom
must be assessed. Engstrom limted his study to elections
i nvol vi ng bl ack candidates. Since the black-preferred candi date
often is not black, this precluded Engstrom from determ ning
whet her whites in Harris County consistently voted as a bloc to
defeat black-preferred candidates, as he admtted at trial.
Engstromal so excl uded judicial elections with Hi spani c candi dates
and races for seats on the county court, which are al so conducted
on a county-w de basis.

The bl ack-preferred candi date won only two, or 11.8% of the
17 district court elections analyzed by Engstrom Ten of these
| osses by black Denocrats, however, occurred in 1980, 1984, and
1988, when popular Republican presidential candidates helped
Republican judicial candidates to defeat virtually all of their
Denocrati c opponents. The victors included Judge Hoyt, a bl ack
candi dat e runni ng as a Republican. As Engstromconceded, white and
bl ack Denocrats alike were "wi ped out" during these years.

The fortunes of Harris County Denocrats, and thus black
voters, inproved considerably in 1982 and 1986, when either
Governor Mark White or Senator LI oyd Bentsen headed the Denocratic
ticket. As in the Republican years of 1980, 1984, and 1988
success at the top of the ballot carried down to judicial races

mar ked nore by anonymty than nane identity. Thus, black-preferred
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candi dates won nore than a third of the indigenous judicial races
in which black candidates participated--5 out of 14, or 35.7%
Considering elections with Hi spanic candidates, black-preferred
candi dates won 13 out of 24 indigenous judicial elections, or
52.4% Narrowing the focus to district court races, black voters
el ected the candi date of their choice 8 out of 14 tines. In these
years, the black-preferred candidate for district judge won in
57.1%of the elections studied. Even when the results of the |ean
years of 1980, 1984, and 1988 are included, we find that the bl ack-
preferred candidate prevailed in 14 out of 40 (35% of all
i ndi genous judicial elections wwth mnority candi dates. The record
al so indicates that black-preferred candi dates won three out of
five exogenous races for appellate and Suprene Court seats during
t hese years.

Plaintiffs insist, however, that partisan affiliation cannot
explain all of the results in this case, for in years not dom nated
by the Republican Party, black Denocrats enjoyed | ess success than
ot her Denocrats. In the 1982 district court contests, white and
Hi spani ¢ Denocrats won 12 of 14 races, while black Denocrats won
only one of three. In 1986, black Denobcrats won two of eight
i ndi genous judicial races; the success rate of white Denbcrats is
not found in the record. Engstrom stated, w thout discussing the
supporting data, that between 1980 and 1988, white Denocratic
candidates enjoyed a better success rate than their black

counterparts.
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This evidence nmay reflect a preference anong white Denobcrats
for white and Hi spanic rather than black candidates. Plaintiffs
assertion that race is at work, however, is contradicted by the
success of black candidates in the Denocratic primary, where party
affiliation plays no part. An exhibit introduced by Houston
Lawyers' Associ ation shows that black candidates won 9 of 16, or
56.3% of the contested primary races. This show ng detracts from
the force of plaintiffs' claim

The proof of vote dilution is marginal. The undi sputed facts
show that a majority of white voters invariably supported bl ack
Republ i can candi dates, suggesting that the defeat of mnority-
preferred candidates was |argely, al t hough not entirely,
attributable to partisan affiliation. Moreover, black voters were
consistently able to elect representatives of their choice, even
when they were opposed by a majority of white voters. The record
i ndi cates that bl ack-preferred candi dates prevailed in 14 out of 40
non- exogenous elections in which either black or Hi spanic
candi dates participated--35%of the time. Limting the inquiry to
district court races, black-preferred candidates still won in 9 of
28 races, or 32.1%

Bl ack voters could, therefore, repeatedly el ect candi dates of
their choice, even when opposed by a majority of white voters. Far
from being subnmerged in a white mgjority, black voters were a
potent electoral force that could formcoalitions with mnorities
of white voters to elect their preferred candidates. This ability

to form coalitions and influence the elections of all judges in
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Harris County would be lost in the system of single-nmenber
districts proposed by the plaintiffs. Instead, black voters m ght
control the election of perhaps ten judges, abdicate any right to
vote for the remaining forty-nine, and thus radically reduce the
chances of having disputes affecting them deci ded by a judge they
had any hand in electing. A simlar observation can be nmade in the
other <counties but 1is strikingly apt in this Jlarge urban
envi ronment .

The remai ning evidence adds little to plaintiffs' clains of
illegal vote dilution. Plaintiffs offered little evidence that
past discrimnation and soci oeconom c disparities between bl acks
and whites hindered the ability of black residents of Harris County
to participate in the political process. |In particular, there was
no suggestion at trial of a | ower-than-average voter registration
or turnout rate anong black citizens. |In addition, the evidence
i ndi cated that disproportionate | evels of poverty within the bl ack
comunity had no effect on the ability of black judicial candi dates
to raise the funds necessary to conpete on a county-w de basis. At
trial, Bonnie Fitch testified, wthout elaboration, that a few
bl ack i ncunbent s experi enced sone difficulty in obtaining financing
for their canpaigns, but she attributed these problens to "raci al
di scrimnation" and the candi dates' "past record of |osing." Even
if this isolated, equivocal testinony could sonehow be construed to
suggest that a lack of resources anpong bl ack residents hindered
bl ack candi dates' canpaigns, it was sharply contradicted by the

accounts related by Jackson and Berry, two black judicial
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candi dates. They testified that they were each able to raise
sufficient funds and that they in fact outspent their white
Republ i can opponents by ratios exceeding ten-to-one. In |ight of
this evidence, the district court's finding that the effects of
past discrimnation hanpered the black comunity's access to the
political process was clearly erroneous.

Li kewi se, the representation of blacks on the Harris County
bench cannot support an i nference of racial politics. Three blacks
are district judges--5.1% of the total. By contrast, black
attorneys nmake up at nost only 3.8% of the eligible lawers in
Harris County. The fact that blacks constitute a smaller
percentage of the district judges than of the county population is
therefore not surprising. |f judges were chosen at randomfromthe
pool of eligible candidates, there would be fewer black district
judges on the Harris County bench.

Asi de fromthe nunber of black judges and the general history
of discrimnation, the district court found three Zi nmer enhanci ng

factors. See Nevett v. Sides, 571 F.2d 209, 218 (5th Gr. 1978).

Such factors enhance the opportunity of a white najority to engage

in racial politics. They do not, however, "neaningfully advance

the inquiry into whether race is at issue," Terrazas v. Cenents,

581 F. Supp. 1319, 1346 n.26 (N.D. Tex. 1983) (three-judge panel),
and therefore do not support an inference of racial politics in
Harris County.

The circunstantial evidence of a relation between black

voters' electoral |losses and race is, at best, tenuous, given the
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w I lingness of white voters to support bl ack Republican candi dates
and the consistent success enjoyed by black-preferred judicial
candi dates. Even if the consi derabl e success anong bl ack-preferred
Hi spani ¢ candi dates i s di scounted, the evidence presented at trial
hardly sunms to the level of dilution that m ght outweigh Texas'
substantial interest in linking a trial judge's jurisdiction with
her el ectoral base. G ven the undi sputed evidence that nearly al
of the | osses suffered by black candi dates occurred in years when
virtually the entire party slate went down in defeat and
plaintiffs' negligible showing under the Zinmer factors, the claim
before us reduces itself to a contention that Texas' 143-year-old
el ectoral schene nust be dismantled in Harris County because a few
bl ack candi dates--nost of them recently-appointed incunbents--
failed to attract decisive support fromwhite voters within the
Denocratic Party. W express no opinion as to whether this m ni nmal
proof of dilution mght establish a violation of 8 2 absent the
substantial state interest. Even assuming that it would, we
conclude as a matter of lawthat plaintiffs' proof at best produces
only a margi nal case in Harris County, too i nsubstantial to survive
the weighing of the totality of the circunstances particularly so
i f any appreciable weight is given the |inkage interest.

C. Tarrant County

There are 23 district courts in Tarrant County. From 1985 to
1988, three of these judges (13.0% were black. As of 1989, two
district judges are black (8.7%. The defendants' undi sputed

evidence indicates that only 2.4% of the eligible Tarrant County

125



| awyers are black. There are 613,698 residents of voting age in
Tarrant County. O this nunber, 63,851 (10.4% are bl ack.
Plaintiffs proceed on behalf of black voters in Tarrant County.

The evidence indicates that blacks voted cohesively for the
Denocratic candidate. Dr. Brischetto, plaintiffs' expert for this
county, analyzed four elections: three general elections for
district judgeships and the 1988 Denocratic presidential primary.
In all four elections, the regression estimtes showthat from85%
to 100% of black voters in Tarrant County supported the black-
preferred, Denocratic candi date. Taebel's analysis simlarly shows
cohesi on.

Taebel analyzed nine general elections, including three
exogenous el ections, in which a black or Hi spani c had partici pat ed.
These included five district court races, one county court race,
two Suprene Court races, and a contest for Texas Attorney CGeneral.
Brischetto anal yzed only four el ections, in which black candi dates
had parti ci pated. As in all other counties, the evidence shows
consi stent bl ack support for Denocratic candi dates. The foll ow ng
tabl es summari ze the analyzed races involving black or Hi spanic
candi dat es. For each black-preferred candidate, the estinated
percentage of the white vote is |isted. These are based upon
Taebel 's estimates, except those in parentheses, which reflect
Brischetto's regression and honobgenous precinct analyses. A

"check"” mark indicates a victory by the bl ack-preferred candi date.

Table VI.C
I ndi genous judicial elections (Tarrant County)
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Year Court Candidates Race Party Wite Vote
1982 233d District Val der as H D 36%
Hi nes W R
" County CrimC 4 Per ez H D 48%
Lynch W R
1986 233d District Weaver W R
Val der as H D 40%
" CimbDst & 1 St urns B R
Gol dsmith W D 43% (51-56%
" Cimbist & 4 Dr ago wW D 45% (54-59% T
Sal vant B R
1988 CrimDist ¢t 2 Dauphi not W R
Davi s B D 40% (42-50%
Exogenous el ections (Tarrant County)
Year Court/Ofice Candidates Race Party Wite Vote
1986 Attorney Ceneral Barrera H R
Mat t ox W D 39%
" Supreme Court Pl 4 Bat es W R
Gonzal ez H D 38%
" Supreme Court Pl 3 Gonzal ez H D 46% T
Howel | wW R
1988 Dem Pres Prinmary Jackson B (14-16%
Dukaki s W
Core W
Gephar dt W
Har t W
Si nmon W

Unl i ke other counties, black judges occupi ed nore than 13% of
the district judgeships in Tarrant County for four out of five
years--a proportion of the bench that is greater than the
proportion of black voters in the county's popul ati on.

The success of bl ack-preferred candi dates was al so greater in
Tarrant County than el sewhere. In those general elections with
bl ack candi dates, the black-preferred, Denocratic candidate won
only one out of three general elections--33.3% of the studied
races. However, in nine general elections with either black or
Hi spani ¢ candi dates i ncl uded i n Taebel 's study, the bl ack-preferred
candi date won four out of nine, or 44.4%of the elections. 1In the
six indigenous district and county court elections studied, the

bl ack-preferred candidate won three out of six, or 50% of the
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el ections. These figures do not indicate the consistent defeat of
bl ack- preferred candi dates.

The district court, by contrast, found that the black-
preferred candi date was consistently defeated in Tarrant County.
The district court reached this concl usion by ignoring elections in
whi ch Hi spani cs had participated. This rejection of white-Hi spanic
el ections was erroneous. The undi sputed facts, as reflected by
Taebel 's exhibits, are that a nmajority of H spanic voters always
supported the sane candidate favored by black voters in every
general election. The district court found that Hi spani c and bl ack
voters were cohesive in Mdland, Lubbock, and Ector Counties on
simlar evidence. Wth virtually identical proof in Tarrant
County, the sanme conclusion nmust follow, and we hold that it does.

Brischetto included the 1988 Denocratic presidential primary
in which Jesse Jackson won virtually all of the black vote in
Tarrant County, but only between 14% and 16% of the white vote. 3°
Def endants exhibits include a 1986 Denocratic primary for district
court in which Ross, the bl ack-preferred candi date, received 57% of
t he bl ack vote, but |ost the white vote and thus came in third out
of a field of four candidates. Those exhibits show, however, two
ot her Denocratic primaries--ignored by Brischetto--in which bl ack-

preferred Hi spanic candi dates prevail ed. 4°

W note that there were five other viable Denobcratic
candi dat es (Dukakis, CGore, Cephardt, Hart, and Sinon) in the 1988
primary, so that Jackson coul d expect to receive only 16. 7% of
the white vote if that vote were randonm y distributed.

40Taebel 's exhibits also include a 1982 county court prinmary
that the black-preferred candi date, Hi cks, seened to win by seven
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In short, the evidence shows that the black-preferred
candi date won 40% of the Denocratic primaries and half of the
i ndi genous judicial elections studied, including the elections with
Hi spani ¢ candi dates. The record al so shows that bl ack judges have
consistently nmade up a greater proportion of district judges in
Tarrant County (13.0% than the proportion of black voters in the
county's population (10.4%, and far nore than the proportion of
eligible black attorneys (2.4%.

Furthernore, the undisputed evidence shows that black
candi dat es won as great a share of white votes as white candi dates,
if we control for party affiliation. For instance, Sturns, a bl ack
Republican with a long history of involvenent in civil rights and
bl ack community organi zati ons, won 57% of the white vote to beat a
whi te Denocrat . Sal vant, another black Republican, also won a
majority (55% of the white vote, although he lost his race for a
district judgeship to a white Denocrat supported by a conbination
of black voters, Hi spanic voters, and white Denocrats. Bl ack
Republi cans al so won the sanme share (50% of elections as white
Republ i cans anpbng the races with black or Hi spanic candi dates.

Finally, blacks have not been underrepresented on the Tarrant
County bench. Plaintiffs' exhibit indicates that, for four out of
the five years studied, three of Tarrant County's district judges
were bl ack; for these four years, while blacks nmade up only 10.4%

of the county's voting age population, nore than 13% of the

votes. This tabul ation, however, was based upon el ections
returns prior to a recount under which H cks apparently |ost.
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relevant office holders were bl ack. G ven this persistent and
substantial black presence on the Tarrant County bench, the
consi st ent and substanti al success of mnority-preferred
candi dates, and the absence of any evidence of racial politics in
Tarrant County, we conclude that, evenif the plaintiffs had proven
the G ngles prerequisites, the district court clearly erred in
finding illegal vote dilution under the totality of circunstances.

This is so even if we ignore the fact that blacks and Hi spanics
voted cohesively in Tarrant County and exclude the races wth
Hi spani ¢ candidates from our analysis. Looking at just the
district court general elections involving black candi dates, the
bl ack-preferred candi date won 33.3%of the tinme. |In light of the
evi dence just discussed, which excluding H spanic el ections does
not change, reducing the relevant success rate from44.4%to 33.3%
isinsignificant inthe totality of the circunstances. There is no
case as a matter of law in Tarrant County.

D. Travis County

There are 13 district judges elected in Travis County. From
1985 to 1988, one of themwas Hispanic, or 7.7%of the total. This
judge was defeated in 1988. Hispanic |awers make up 2. 7% of the
eligible lawers in the county. There are 312,392 voting age
residents in Travis County, which enconpasses Austin, Texas. O
them 44,847 (14.4% have Spani sh surnanes. Only 29,067 (9.3% are
bl ack. The district court found that a "mninmally contiguous,"
predom nantly-Hi spanic judicial district <could be «created

Plaintiffs proceed on behalf of Hi spanic voters in Travis County.
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Plaintiffs' witnesses stated that the Republican Party is
insignificant in Travis County and the proper testing ground for
candidates is the Denocratic primary. Plaintiffs analyzed three
Denocratic primary elections: one for district court and two for
county court positions. Def endants anal yzed el even el ections
four exogenous general elections, including one state senate, one
Attorney GCeneral, and two Suprene Court races; four exogenous
primary el ections, including one state senate, one Suprene Court,
and two appellate court prinmaries; and finally the sane three
i ndi genous judicial elections studied by plaintiffs.

By Taebel 's anal ysis, the Hi spanic-preferred candi date won al |
four of the exogenous general elections. In three of the four, the
Hi spani c-preferred candi date al so won a majority of the Anglo vote.
In addition, the Hi spanic-preferred candidate won two exogenous
primaries, for Suprene Court and state senate. Thus, the Hi spanic-
preferred candidate prevailed in two of the four (50% exogenous
primaries and two of the seven (28.6% prinmaries studied overall.
Al together, the Hi spanic-preferred candidate won 54.5% of the
i ndi genous and exogenous el ections anal yzed.

The district court found, however, that the three indi genous
primary elections for judicial positions were "closer in nature to
District Court elections" and sufficed to show a pattern of racial
bl oc voting sufficient to defeat the Hi spanic-preferred candi date.
The district court therefore relied solely on the three el ections
anal yzed by both Taebel and Brischetto to find that the Hi spanic-

preferred candidate | ost 100% of the tine.
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In the one district court and two county court primary
el ections analyzed by the parties, the H spanic, and Hi spanic-
preferred, candidate was defeated by a white majority. |In one of
t hese races, however, white voters gave their support to a black
candi date, and thereby defeated both the H spanic Castro and
Hughes, a white candidate. Kennedy, the bl ack candi date, had the
overwhel m ng support of black as well as white voters, so it is
difficult to conclude that Castro was defeated by a white bl oc.
Castro and Hughes were defeated by a bl ack-white coalition. Thus,
Castro's defeat is not evidence of the white majority's ability
"usually to defeat the mnority's preferred candidate.” G ngles,
478 U.S. at 51, 106 S. Ct. at 2766-67.

The two remai ni ng i ndi genous primary el ections offer a neager
base for liability. The plaintiffs' case reduces to three facts:
(1) Hispanic-preferred candidates Gallardo and Garcia gained only
33% to 37% of the Anglo vote in 1988 Denocratic prinmaries, and
failed to win nom nations for district and county court el ections;
(2) only one Hispanic, Gallardo, served as district judge between
1985 and 1998, whil e no H spani c now serves; and (3) Hi spanics have
suffered from past discrimnation in Travis County. W concl ude
that the district court clearly erredto findillegal vote dilution
on this record.

In finding clear error, we repeat Justice Brennan's adnonition
that "the wusual predictability of the mjority's success
di stingui shes structural dilution from the nere loss of an

occasional election." Gngles, 478 U.S. at 51, 106 S. Ct. at 2767.
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It defies commobn sense to believe that the loss of two primary
races in one year constitutes usual and predictable defeat by a
white bloc, rather than sinply "loss of an occasional election.”
However, assum ng arguendo that these two elections constitute
sufficient proof of the third Gngles prerequisite, they are too
meager to prove dilution under the totality of circunstances, as a
matter of |aw.

The plaintiffs contend that Hi spanics are underrepresented
anong district judges in Travis County. Hi spanics made up 7. 7% of
t hose judges in four out of five recent years, while naking up no
nmore than 2.7% of the |lawers eligible under Texas law to fill
those posts. @G ven such a small pool of qualified candidates, it
i's not surprising that Hi spani cs have made up a snmall proportion of
the Travis County bench. This result need not be attributed to the
interaction of racial bias with the at-large electoral schene. It
is equally likely that the nunbers reflect the Iimted candi date
pool . Plaintiffs can point to only one district court election
that an Hi spanic candidate |ost--Gallardo's race in 1988. Even if
Gal | ardo had prevail ed, the percentage of Hi spanic judges woul d not
have increased, because Gllardo was the one Hispanic sitting
before 1988. Wile we do not require that any mnority candi dates
run for the office in question, the court cannot ignore this
reality while plaintiffs enphasi ze the absence of mnority office
hol ders.

Far from signalling the subnergence of mnority voting

strength by an interaction of electoral process and bias, the
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undi sputed facts indicate that Travis County's political systemis
open to H spani ¢ and white candi dates ali ke. Hi spanics won half of
the four exogenous primary el ections studied, including races for
the state senate, appellate courts, and Suprene Court. The
Hi spani c-preferred candidate also won all four of the general
el ections anal yzed by the defendants. The Gty of Austin contains
nmost of Travis County's population. As this court noted in Overton

v. Gty of Austin, 871 F.2d 529, 540 (5th G r. 1989):

Austin has repeatedly el ected bl ack and Mexi can- Aneri can
council menbers during the past 17 years. . . . [T]he
W nning mnority candi dates frequently recei ved wel |l over
fifty percent (50% of the Anglo vote and were also the
preferred candidates of the mnorities. M nority
candi dat es have routinely been elected to other posts in
Austin and the surrounding Travis County.
Li kewi se, the defendants here produced evidence that Hi spanic
county conm ssioners had been elected from predom nantly Anglo
districts and won Anglo districts, and that Trevino, a H spanic
Austin «city council nenber, had been elected in city-wde
el ections. Against this background, which includes the success of
state Senator Barrientos and Justice Gonzal ez and ot her Hi spanic-
preferred candi dates, plaintiffs' m ni mal case is plainly
insufficient to prove illegal vote dilution. The district court

clearly erred in finding otherw se.
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E. Bexar County

The voting age population of Bexar County is 672, 220. o
these, 46,767 (7.0% are black, and 278,577 (41.4% are Hi spanic.
Ni neteen district judges are elected from Bexar County. O this
nunber, five (26.3% are Hi spanic. Undisputed evidence shows that
11.4% of the eligible lawers in Bexar County are Hi spanic.
Plaintiffs proceed on behalf of Hi spanic voters in Bexar County.

Plaintiffs and defendants analyzed the six district court
general elections with H spanic candi dates between 1982 and 1988.
Def endants al so studied a 1980 general election with an Hi spanic
candi date, as well as two appellate court and three county court
general elections with either H spanic or black candidates. As in
every ot her county, Hi spanics voted cohesively for the Denocratic
candidate while a mpjority of Anglos supported the Republican
candi dat e.

In the twelve judicial elections studied, the H spanic-
preferred Denocratic candidate won four tinmes, 33.3% The
Republ i can candi date usually won the general election, and al ways
won the Anglo vote, regardless of the candidate. The four
Denocratic victories were: (1) the 1980 appellate court race
between Murry and Esquivel; (2) the 1980 district court race
bet ween Prado and Priest; (3) the 1988 district court race between
Bow es and Mreles; and (4) the 1988 county court race between
Patterson and Canales. Priest, an Anglo Denocrat, beat Prado, an
Hi spani ¢ Republican, while Esquivel, Mreles, and Canales, all

Hi spani ¢ Denocrats, defeated their Angl o Republican opponents.
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Partisan affiliation does not explain, however, the voting
patterns in Denocratic primary elections. By defendants' own
evidence of Denocratic primaries in Bexar County, the Hi spanic-
preferred candidate lost in nine of fourteen elections, prevailing
only 35. 7%of the tinme, when Angl o Denocrats voted for the Hi spanic
candi date's Anglo opponent. Angl o support for the Hispanic
candi date was seldom above 30% and as |low as 1% -whereas the
Hi spanic vote for the H spanic-preferred, and always Hi spanic,
candi date was above 70% for five of the nine unsuccessful
candi dat es. Plaintiffs' as well as defendants' experts agreed,
however, that primary elections do not provide a reliable guide
where, as here, both parties are conpetitive, since they involve
only a fraction of the electorate.

Partisan affiliation accounts for nmuch of the voting patterns
anal yzed by the parties. Mst Anglo voters are Republicans; npst
Hi spani c voters are Denocrats. Angl o voters gave a majority of
their votes to Republicans, and H spanic voters gave a najority of
their votes to Denocrats, even when Hi spani c Republican candi dates
faced Anglo Denocratic opponents. Prado and Barrera, Hi spanic
Republ i cans, won 70% and 86% of the Anglo vote respectively, when
running against Anglo Denocratic opponents who received the
overwhel mng majority of the Hi spanic vote. Any proof of dilution
is neager at best and cannot overcone Texas' substantial |inkage
interest as a matter of |aw

Because Hi spanic voters nmake up nore than 41% of the

popul ation, they can el ect Denocratic candidate with m nimal Anglo
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support and have done so repeatedly. The mnority-preferred
candi date won four out of twelve elections in which an Hi spanic
candi date participated--33.3%of thetinme--with as little as 17%of
the Anglo vote. Hi spanic voters are plainly a potent politica
force that can elect candidates by formng coalitions wth snal
percentages of Anglo voters. |If Bexar County were subdistricted,
Hi spanic voters mght elect a few nore of their preferred
candi dates, but only at the expense of |losing their influence over
the majority of Bexar County judges. The perversity of such a
result is self-evident.

Finally, the evidence that elections were affected by raci al
politics preventing the formation of such coalitions is thin. It
consisted solely of (1) evidence of I|ow Hi spanic voter
registration; (2) the usual enhancing factors present in every
Texas county--anti-single shot voting and the majority runoff
requi renent; and (3) the fact that Hi spanic judges occupy five of
ni neteen district judgeships--26.3%of the total--while Hi spanics
make up 41.4% of Bexar County's voting age popul ation. Again, we
note that Hi spanic attorneys nake up only 11.4% of the eligible
bar, so that the representation of | awers on the bench is actually
hi gher than woul d be produced by random sel ection fromthe pool of
el i gi bl e candi dates. This evidence, even if probative in the
abstract, is as neager as the evidence in Harris County.

The evidence conpels the conclusion that any dilution was
mar gi nal and cannot as a matter of |aw survive the weighing of the

totality of the circunstances when Texas' substantial state
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interest is added to the mx. |[If Texas' |inkage interest does not
outweigh this evidence of dilution, the state's interest would be
anullity. W hold that plaintiffs' proof fails in Bexar County as
a matter of |aw

F. Jefferson County

Ei ght district judges are elected fromJefferson County. The
record shows that no bl ack judge was el ected there between 1985 and
1989. 4 Expert evidence establishes that fourteen eligible
attorneys in Jefferson County, 3.1% of the qualified bar, are
bl ack. The voting age popul ation of Jefferson County is 179, 708.
O this nunber, 44,283 (24.6% are black. Plaintiffs proceed on
behal f of black voters in Jefferson County.

Taebel testified that Jefferson County is the nost Denocratic
of the targeted counties, with 90% of its voters participating in
the Denocratic primary. Brischetto analyzed eight primary and
runoff elections, including the 1988 Denocratic presidential
primary. Taebel anal yzed six exogenous el ections involving either
bl ack or Hispanic candi dates: four primaries and two general
el ections. Unlike their other studies, Brischetto and Taebel
anal yzed totally different el ections.

In all but one of the primary el ections studied by Brischetto,

t he bl ack vote was cohesi ve. I n one case, the candidate with the

4Since trial, district judges in Jefferson County have
filed an am cus brief requesting judicial notice that Davis, an
African- Anerican, was elected to the county court in 1990. The
am cus brief also notes that black Denocrat Overstreet and
Hi spani ¢ Denocrat Morales won a majority of the county's votes in
their respective 1990 races for Court of Crimnal Appeals and
Attorney General.
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great est bl ack support received a high plurality (47% of the bl ack
vot e. A majority of white voters always opposed the black-
preferred candidate in the primary el ections.

Whet her the black-preferred candidate was consistently
defeated by a white bloc is a close question. The answer varies
wth the elections counted and how they are counted. Defendants
point to four primaries. In two elections, black candidate Price
won the nom nation for state representative. In two others, for
Suprene Court and Court of Crimnal Appeals, black-preferred
Hi spani ¢ candi dates Gonzal ez and Martinez partici pated. Gonzal ez
won the Jefferson County Denocratic vote; Martinez did not.
Defendants also rely on two exogenous general elections, for
Suprene Court and Attorney Ceneral, involving H spanic candi dates
Gonzal ez, a Denocrat, and Barrera, a Republican. |In both general
el ections, the black-preferred candi date--CGonzalez and Mattox,
Barrera' s Denobcratic opponent--prevail ed.

Plaintiffs offer five indigenous primaries, ranging back to
1972, in which black candi dates participated--four for justice of
the peace and one for county court. They also submitted the
exogenous 1988 presidential primary. Anong these six races, the
bl ack-preferred candi date prevailed only once, when Jackson won a
plurality in the 1988 presidential primary.

The total of eight elections analyzed by Brischetto includes
both the initial primaries and subsequent runoffs for justice of
the peace in 1972 and 1974. In the initial primries, black-

preferred candidate Freenman failed to win the highest plurality.
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Plaintiffs would count these results as "defeats" separate from
Freeman' s subsequent defeat in the runoffs. Freeman won, however,
the second highest nunber of votes in the initial primries and
t hus made those runoffs. W do not consider Freeman's show ngs in
the initial primaries to be separate from the runoff el ections.
Thus, the record reflects four justice of the peace el ections, not
Si X.

Unli ke Tarrant County, defendants' evidence does not i nclude
estimates of how Hi spanic residents in Jefferson County voted
There are no facts show ng that Hi spanic and black voters were
politically cohesive in Jefferson County. Angl o-Hi spanic el ections
are entitled to | ess weight than white-black races in determ ning
t he success of bl ack-preferred candi dates.

Nonet hel ess, confining our consideration to the analyzed
el ections in which black candi dates participated, we nust concl ude
that the plaintiffs failed to prove a substantial case of dilution.
The plaintiffs and defendants together produced evi dence of eight
primary el ections in which a black who was al so the bl ack-preferred
candi date participated. The black-preferred candi date won three
primaries out of these eight elections--a success rate of 37.5%
All three of the black-preferred candidates' victories were
exogenous: Jackson won the 1988 presidential primary, while Price
won two Denocratic primaries for state representative.

As in every county but Dallas, the district court found no
sign of racial appeals. Li kewi se, there is no finding of non-

responsi veness on the part of elected officials to the concerns of
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bl ack constituents. Enhancing factors as well as past
di scrim nation were shown, but--as el sewhere--were not brought hone
tothis case. The mnority-preferred candidate prevailed in every
general election submtted by the parties.

The plaintiffs' case was further weakened by their use of
dated statistics: three of the five indigenous elections they
submtted were held in 1972, 1974, and 1978. There is no evidence

of a practical and searching appraisal of contenporary conditions

in Jefferson County. See Nipper v. Chiles, 795 F. Supp. 1525, 1540
(MD. Fla. 1992) (noting limted probative force of "stale"
el ections).

We have here no nore than marginal proof of illegal vote
dilution. The evidence is inadequate to prove that black voters
were denied an equal opportunity to participate in the political
process. It is too insubstantial to survive a weighing of the
totality of circunstances when the state's substantial |inkage
interest is added to the m x. As a matter of law, the state's
i nterest outweighs this case.

G Mdl and County

M dl and County contains 82,636 voting age residents, of whom
6,893 (11.9% have Spanish surnanes and 4,484 (7.8% are black
There are three district judges in Mdland County; none are
Hi spani ¢ or black. Undisputed evidence shows that seven Hi spanic
and three black attorneys are eligible for district judgeships.

They conprise 3.2%of the |lawers eligible to run for that office.
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Plaintiffs proceed on behalf of both Hi spanic and bl ack voters in
M dl and County.

Plaintiffs anal yzed three general elections in Mdl and County.
Two of themwere exogenous races for the Texas Suprenme Court. The
third was an indigenous race involving a black candidate for a
Justice of the Peace position in 1986. Def endants |ikew se
exam ned Gonzal ez's bids for the Suprene Court in 1986 and 1988, as
well as four primary elections in which either a black or Hi spanic
candi date parti ci pated. Def endants al so analyzed the WMattox-
Barrera race for Texas Attorney Ceneral.

Both parties' anal yses showthat the majority of Anglo voters
al ways opposed the candidate preferred by the geographically
conpact and cohesive conbined mnority population in the general
el ections. The mnority-preferred candi date was al ways def eat ed by
this Anglo majority.

We conclude that the district court clearly erred in finding
dilution. The undi sputed facts indicate that partisan affiliation,
not race, caused the defeat of the mnority-preferred candi date.
The majority of mnority voters al ways cast their votes in favor of
the Denocratic candidate. The Anglo voters cast the mgjority of
their votes for the Republican, regardless of the race of the
candi dates. |Indeed, Barrera, the Hi spani c Republican candi date for
Attorney Ceneral, won 76% of the Anglo vote when runni ng agai nst
Mattox, a white Denocrat--the second highest vote received by any
of the Republicans in the analyzed general elections. Because

Republ i can voters outnunbered Denocratic voters, the mnority-
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preferred Denocratic candi date consistently lost. The plaintiffs
have not established the third prerequisite of G ngles.

Even if plaintiffs could neet the Gngles threshold, the
totality of circunstances does not add up to dilution. The
plaintiffs can show only a general history of discrimnation and a
lack of mnority judges. These facts prove little. In Mdl and
County, only one mnority |lawer has run for local office (county
attorney), and none has ever run for a district judgeship. These
| ow nunbers reflect the mnuscule nunber of eligible mnority
candi dates. According to the evidence, only ten mnority | awers
are eligible to run for the district court seat.

Because the undisputed facts show that partisan affiliation
uninfected by racial politics caused the mnority-preferred
candi dates' defeat, we hold that the district court erred in
finding dilution.

H. Lubbock County

Lubbock County residents vote for five district court
positions. None of these five judges are black or H spanic. The
surveys introduced by the defendants indicate that 23 Hi spanic
| awers in Lubbock County are eligible to run for the district
court. The surveys show that no black residing in the county is
eligible to do so. The total voting age popul ation is 150,714. O
this nunber, 22,934 (15.2% have Spani sh surnanes and 9, 509 (6. 4%
are black. Plaintiffs proceed on behalf of the conbined Hi spanic

and bl ack voters in Lubbock County.
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None of the parties analyzed indigenous el ections in Lubbock
County; no mnority has ever run for a position on the district
court. Plaintiffs analyzed two exogenous prinmaries and two
exogenous general elections, for the Suprene Court and for the
Court of Crimnal Appeals. Defendants studied the sane two general
el ections, adding an exogenous general election for Attorney
General .

Plaintiffs' and defendants' evidence shows that blacks and
Hi spanics tend to vote cohesively. There is also no dispute that
the mpjority of Anglo voters did not support the candi date favored
by the mnority voters in Lubbock County in any of the elections
st udi ed.

As in Dallas and Mdland Counties, however, the undi sputed
facts showthat, in general elections, partisan affiliation and not
racial politics caused the consistent defeat of the mnority-
preferred, always Denocratic, candidates. The data indicate that,
in these counties, over 60% of white voters supported the
Republican candidate, while nost mnority voters supported the
Denocrati ¢ candi date. As a result of this voting pattern, the
Denocratic and mnority-preferred candi date consistently lost to a
Republ i can opponent, regardl ess of the ethnicity of the candi dates.

In the 1986 and 1988 races for the Suprene Court, Hi spanic
Denocrat Gonzal ez | ost Lubbock County's vote to white Republican
opponents. However, in the contest for Attorney Ceneral, Barrera,
an H spanic Republican, defeated Mattox, a white Denocrat. Like

Gonzal ez' s Republican opponents, Barrera took a majority of the
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Angl o votes, while his white opponent took a majority of the
mnority votes. In short, as in Mdland County, the evidence
establ i shes that voting patterns in Lubbock County were unaffected
by the race of the candidates. Rather, they resulted from party
| oyal ty. Therefore, plaintiffs have not nmet the third Gngles
factor.

The plaintiffs point to two exogenous Denocratic primary
elections for state appellate and Suprene Court positions. *
However, the mnority-preferred candidate won a mpjority of the
votes cast in one of these two elections. Although Martinez was
def eat ed, Gonzal ez won a majority of the votes cast in the Lubbock
County Denocratic primary for the Suprene Court. These primary
races, therefore, do not indicate that the mnority-preferred
candi date was consistently defeated within the neaning of G ngles,
and they cannot establish dilution.

| . Ector County

There are four district judges in Ector County. All of them
are Anglo. There are fewer than 200 |lawers in the county.
Surveys estimate that no nore than six of them are black or
Hi spanic and eligible to becone district judges. Ector County,
whose principal city is Odessa, has 79,516 voting age residents.

14,147 (17.8% are Hi spanic, while 3,255 (4.1% are bl ack.

“2As we stated in the discussion of Jefferson County, supra
Part VI.F, we hold that the runoff el ection subsequent to a
primary election is a single election for the purposes of
conputing the success or failure of the mnority-preferred
candi date. The victor of the runoff election is the victor of
the conbi ned primary/runoff race.
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Plaintiffs proceed on behalf of the conbined mnority populationin
Ector County.

The parties relied on the sanme exogenous races in Ector County
that they produced in Lubbock County. The plaintiffs exam ned
primary and general elections for appellate courts involving
Martinez and Gonzal ez. The defendants added Barrera's bid for
Attorney General.

The undisputed facts indicate that the mnority-preferred,
Denocratic candidates were consistently defeated in general
elections by an Anglo mmjority voting for their Republican
opponents. In the Denocratic primaries, Martinez won a majority of
the vote. The mnority-preferred candidate won half of the
Denocratic primary races and therefore was not consistently
defeated in the primaries.

As in Lubbock County on virtually identical facts, we find
that the district court clearly erred in finding racial vote
dilution. The undisputed facts indicate that partisan affiliation
controlled the outcones of the general elections. As in Lubbock
County, while Hispanic Denocratic candidates | ost the Anglo vote,
Barrera, a Hi spanic Republican, won a majority of the Anglo vote
runni ng against his white Denocratic opponent Matt ox.

Whil e partisan affiliation would not explain polarization in
the primaries, the facts indicate that the mnority-preferred
candi date was not consistently defeated by racial polarization in

the primary elections. Rather, Martinez won one of the two races
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anal yzed. Plaintiffs have failed to neet the third prerequisite of
G ngl es.
VI1. Conclusion

W woul d expect over tine that the Texas judiciary would
reflect the black and Hi spanic population eligible to serve--if
j udges, for exanple, were drawn froma pool of all persons eligible
to serve. In truth, mnority lawers fare better than we woul d
expect froma random process. W do not suggest that because they
fare better than they would in a systemof randomsel ection, voting
rights of blacks and Hi spanics could not have been illegally
di | ut ed. Rat her, the observation is relevant because it brings
perspective to this battle by drawi ng borders around its asserted
i nplications and defl ati ng overdrawn i nvocati ons of | arge wongs of
hi story, unrenedi ed and unanswer ed.

There is no disparity between the nunber of mnority judges
and the nunber of mnorities eligible to serve. Rather, the only
disparity is between the mnority population and mnorities
eligible to serve as judges. Much can be said about that--of
deficits in education and other social shortchangi ngs of black and
Hi spani ¢ persons. To those who push judicial entry onto this
| arger field we nust answer that our task is nore narrow y drawn--
to decide if voting rights have been denied. W lack the
authority, even if we had the wisdom to do nore. The Voting
Ri ghts Act is not an unbridled |license--to explore for exanple the
persistent |low enrollnment of black |aw students. One small

exanple. This year the |aw school at Louisiana State University
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graduated the |argest nunber of black students in its history.
This foll owed i ntensive recruiting efforts including the i nducenent
of a free education--with stipends. O the several hundred
students graduated, ten were black. This sad story can be repeated
at school after school. W aretold that this is not relevant. W
think that it is.

We decline to reach for social questions beyond the Voting
Ri ghts Act by recasting its neaning and purpose. Utinmately, we
cannot escape the steely truth that we cannot arrive at sound
answers if we fail to ask the right questions. W think that today
we have asked the correct questions and answered them as best we
can.

REVERSED

JONES, Circuit Judge, with whomJOLLY, SM TH, BARKSDALE and DeMOSS,
Circuit Judges, join in concurring in majority opinion:

Judge Hi ggi nbot haml s excel | ent opinion resolves all but
one of the issues in dispute between the parties, and | am pl eased
to concur init as far as it goes. The single issue that | believe
shoul d have been di scussed is whether different racial or |anguage
mnority groups may be permtted to aggregate their strength in
order to pursue a Section 2 vote dilution claim Permtting such
a bl ack/Hi spanic coalition claimwas vital to plaintiffs' success
in three counties in this case. The issue was preserved for

appeal, albeit as an aside to the all-pervasive issues;® it

43 Al t hough the en banc majority opinion adopts the mnority

coalition theory for certain aspects of its analysis, those points are not
essential to its result and sinply denonstrate that the plaintiffs' own
argunments are self-contradictory.
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furnishes an alternate ground of decision in the three counties.
| believe the en banc court should lay to rest the mnority
coalition theory of vote dilution clains.*

Congress did not authorize the pursuit of Section 2 vote
dilution clains by coalitions of distinct ethnic and |anguage
mnorities. What Congress did not legislate, this court cannot
engraft onto the statute. Except in two eccentric decisions from
Texas, the coalition theory has found no factual support anywhere
else in the federal courts. The crucial probleminherent in the
mnority coalition theory, articulated by Judge Hi ggi nbot ham and
realized inthis case, is that it transforns the Voting R ghts Act
froma statute that |levels the playing field for all races to one
that forcibly advances contrived interest-group coalitions of
racial or ethnic mnorities.

According to customary | egal anal ysis, there shoul d be no
need to discuss the mnority coalition theory of vote dilution
because the text of the Voting R ghts Act does not support it. The
Act originally protected only black voters. Wen it was anmended in
1975 to reach | anguage mnorities, the Act then identified four new
covered groups: persons of Spanish heritage; all Anerican |Indians;
"Asi an Anericans" including Chinese, Japanese, Korean and Fili pino

Aneri cans; and Al askan natives. 42 U S.C. 8§ 1973(b)(f)(1). That

44 The Suprene Court has acknow edged but not addressed the minority
coalition theory. Gowe v. Enison, Uus _ , 113 S. . 1075, 1085
(1993). Judge Hi ggi nbot ham has tw ce advocated en banc consideration of this
i ssue. See League of United Latin Anerican Ctizens v. Mdland I.S.D., 812
F.2d 1494, 1503-09 (Hi ggi nbotham J. dissenting), aff'd in part on other
grounds, 829 F.2d 564 (5th Gr. 1987) (en banc); Canpos v. Gty of Baytown,
Texas, 849 F.2d 943 (5th G r. 1988) (H gginbotham J., dissenting fromdenial
of rehearing en banc). |In neither case, for procedural reasons, did the court
acqui esce. | endorse Judge Hi ggi nbotham's earlier witings.
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each of these groups was separately identified indicates that
Congress consi dered nenbers of each group and the group itself to
possess honpbgeneous characteristics. By negative inference,
Congress did not envision that each defined group m ght overlap
with any of the others or with blacks. See Hunter, The 1975 Voti ng
Ri ghts Act and Language M norities, 25 Cath. U L. Rev. 250, 254-57
(1986); Katherine I. Butler and R chard Miurray, Mnority Vote
Dilution Suits and the Problem of Two Mnority Goups: Can a
"Rai nbow Coalition" Claimthe Protection of the Voting R ghts Act?,
21 Pac. L.J. 619, 624-25 (1990) (hereafter, "Butler and Miurray").

The 1982 amendnent to Section 2, which codified the

"results" test, likew se offers no textual support for a mnority
aggregation theory. It speaks only of a "class of citizens" and "a
protected class." 42 U.S.C. 8§ 1973(b). Had Congress chosen

explicitly to protect mnority coalitions it could have done so by
defining the "results" test in terns of protected classes of
citizens. It did not.

Two argunents have been nade for extending the Voting
Rights Act to mnority coalitions. First, one appellate panel
stated, wthout citation or further reasoning, that the Act does

not prohibit such clains. Canpos v. City of Baytown, Tex., 840

F.2d 1240, 1244 (5th Gr.), reh'q denied, 849 F.2d 943 (5th Gr.

1988), cert. denied, 492 U.S. 905, 109 S. &. 3213 (1989). The Act

does not prohibit clains by mnorities fromthe | ndi an subconti nent
either. But as Judge Hi ggi nbot ham pointed out, this is answering

the wrong question. The proper question is whether Congress
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intended to protect <coalitions. Canpos, 849 F.2d at 945

(Hi ggi nbotham J. dissenting from denial of reh. en banc). "The
fact that both groups are protected does not justify the assunption
that a new group conposed of both mnorities is itself a protected
group,” Butler and Mirray, supra, at 647. Judge Hi ggi nbot ham
expl ai ned the distinction:

In deciding to protect |anguage mnorities

Congress recogni zed that | anguage and raci al

mnorities share many disabilities. To

assune, however, that a group conposed of both

mnorities is itself a protected mnority is

an unwarranted extension of congressional

intent. A group tied by overl apping political

agendas but not tied by the sanme statutory

disability is no nore than a politica

alliance or coalition.

840 F.2d at 945.

The second argunent advanced by a court that permtted a
mnority coalition claim under Section 2 begs the question of
statutory construction altogether. This position asserts that
because a mnority coalition may neet the three-prong G ngles test,
including the criterion of the mnority group's political
cohesiveness, it may gain relief from vote dilution.?* Thi s
argunent was successful in a Texas case in which, paradoxically,
the court also acknow edged that G ngles says nothing about the

possibility of granting relief to mnority group coalitions.?

45 A general citation to Thornburg v. G ngles, the Suprene Court's

decision on vote dilution, is superfluous at this point in our court's
writing.

46 Butler and Miurray, supra at 642, observe that before the Mdl and

case, bl acks and Hi spanics had pursued Voting Rights Act cases together, but
t hey had sought separate districts or relief for each mnority.
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Previously, it had rejected a plan offered by the plaintiffs that
contained a m xed bl ack/H spanic district, because it found the
interests of these two mnorities too divergent to justify their
subnmergence in one district. Nevertheless, it predicated a new,
i nexplicably opposite finding on Gngles' second prong and
determned that the coalition of blacks and H spanics was

politically cohesive. Leaque of United Latin Anerican Citizens v.

M dl and | ndep. Sch. Dist., 648 F. Supp. 596, 606 (WD. Tex. 1986).%

Agai n, Judge Hi ggi nbothamnoted the court's error in purporting to

rely on G ngles:

[Gngles'] three-step inquiry assunes a group
uni fied by race or national origin and asks if
it is cohesive inits voting. |If a mnority
group lacked <common race or ethnicity,
cohesion nmust rely primarily on shared val ues,
soci oeconom ¢ factors, and coalition
formation, maki ng t he group al nost
i ndi stingui shable frompolitical mnorities as
opposed to racial mnorities.

M dl and, 812 F.2d at 1504. Reliance on Gngles is false because
G ngles does not address the neaning of or solution to vote

dilution of a mnority coalition.

47
by this:

The court's finding on political cohesiveness was supported only

. Bl acks and Hi spani cs worked toget her and forned
coalitions when their goals were conpatible.
Additionally, the bringing of this |lawsuit provides
evi dence that bl acks and H spanics have comon
interests that induce the formation of coalitions.

I d.

Butler and Murray term "shocki ng" the court's reliance only on the
facts that suit has been brought jointly and that the mnority groups are
willing to work together to acconplish "conpatible" goals. Butler and Mirray,

supra at 667.
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A principal reason for distinguishing honbgeneous,
explicitly defined mnority groups frommnority coalitions liesin
Section 2 itself. One may be uncertain what Congress m ght think
about permtting mnority coalitions to assert vote dilution
clainms, but Congress clearly walked a fine Iline in anending
Section 2to codify the results test for vote dilution clains while
expressly prohibiting proportional representation for mnority
groups. The results test of vote dilution inherently recognizes
that a mnority group will sonetines fail to nerit a single nenber
district solely because they | ack the population to "constitute a

majority in a single nenber district."” G nagles, u.s. _ , 106

S. CG. at 2766 and n.17. Permtting Section 2 clains by
opportunistic mnority coalitions, however, artificially escapes
this hurdle. As aresult, the renedy afforded to the coalition may
easily cross the line from protecting mnorities against racia
discrimnation to the prohibited, and possibly unconstitutional,
goal of mandating proportional representation.“

The tension in Section 2 between the results test and the

prohi bition of proporti onal representation fundanental | y

48 The Mdland case illustrates this point. The district court

approved a "renedy"

in the formof the best avail abl e single nmenber
district to each of the two groups, even though
neither could satisfy [Gngles'] requirenents of size
and conpactness. . . . lronically, Section 2, which
specifically disavows a right to proportiona
representation, was used to provide greater than
proportional representation for two groups, neither of
whom woul d have qualified for a seat had proportiona
representation actually been the |aw

Butl er and Murray, supra, 667-68 (enphasis added).
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di stingui shes this case fromChisomv. Roener, us _ , 111 S

Ct. 2354 (1991), in which the Suprenme Court concl uded that judici al
el ections are covered by Section 2. Stating that certain types of
el ections are within Section 2 is a definitional exercise. In
Chisom the Court held that judicial elections, having once been
covered by the Act, renmined covered follow ng the 1982 anendnent
to Section 2. But it is a renedial exercise to decide whether to
apply the results test to a mnority coalition united not by race
or language but only by their desire to advance a particular
agenda. Enlarging the perm ssible boundaries of Section 2 relief
to enconpass mnority coalitions thus runs headlong into the
Section 2 prohibition of proportional representation, creating a
conflict that the Suprene Court did not face in Chisom

If Section 2 is held to permt relief for mnority
coalitions, the conplications for Voting Rights Act litigation in
our increasingly multi-ethnic society will be enornous. Those
conplications alone inply that Congress rather than the courts
shoul d first address any such i nnovation. Certain questions should
gi ve pause even to the advocates of mnority coalitions. As Judge
Hi ggi nbot ham observed, the availability of a mnority coalition
theory coul d be a defense against an attack on an at-|arge system

Canpos v. City of Baytown, Texas, supra 849 F.2d at 945-46

(Hi ggi nbotham J.). Were the conbined groups conprise nore than
hal f of a voting population in a plausible single-nmenber district,
their "cohesion" could be used as a device to "pack” the mnorities

together. Further, on what basis would a court apportion districts
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in the wake of a successful mnority coalition Section 2 suit? |If
each mnority is given an opportunity to prevail in a district, is
this not an adm ssion that the coalition is epheneral and not
really "cohesive" as G ngles requires? Is it possible that greater
racial aninosity wll develop if a court permts mnority
aggregation on too i nsubstantial a basis and effectively subnerges
menbers of one group in a district controlled by the other group?
Courts should be | oath to enbark upon coalition redistricting with
no expressed gui dance froma statute that reflects the will of the
Aneri can peopl e.

| f, notwi thstanding the absence of Congressiona
aut hori zation, mnority <coalitions are permtted to assert
aggregate Section 2 vote dilution clains, relief nust be predicated
on nore evidence of the group's honbgeneity than the mai nt enance of
ajoint lawsuit. See note 5, supra. This is so for two reasons.
As noted earlier, if a fortuitous coalition of mnorities can gain
Section 2 relief on tenuous proof of cohesion, the courts will have
ef fectively undone Congress's explicit disapproval of proportional
representation. The | ess cohesive the groups truly are, the nore
likely relief has been fashioned only because of the groups' joint
mnority status. Second, there is risk to nenbers of the mnority
groups thenselves if their electoral fates are joined even though
they do not share fundanentally sim |l ar social and political goals.
To be sure, the problem of determining mnority political

cohesi veness under G ngles may be difficult even when the cl ai ns of
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one mnority group are at issue.? But it should be self-evident
that the problemis conpounded when different mnority groups, with
radically di fferent cul tural and | anguage backgr ounds,
soci oeconom ¢ characteristics and experiences of discrimnation
seek Section 2 coalition status. Forcibly nmerging fundanmentally
different groups for the purpose of providing "mnority"
representation could be a cruel hoax upon those who are not
cohesive with self-styled mnority spokesnen.

The difficulty of proving vote dilution on behalf of
coalitions of mnorities has been vividly realized in practice.
Except in the Mdland and Canpos cases, there appear to be no

reported decisions in which sufficient proof of the mnority

coalition theory was adduced to justify Section 2 relief. The
theory has been litigated all over the country, but it has
repeatedly been rejected on factual grounds. See Concerned

Citizens of Hardee County v. Hardee County Bd. of Conmmi Ssioners,

906 F.2d 524 (11th Cr. 1990); Latino Political Action Conmttee v.

Gty of Boston, 609 F. Supp. 739, 744 (D.C. Mass. 1985) aff'd, 784

F.2d 409 (1st GCr. 1986); Butts v. Gty of New York, 614 F. Supp.

1527, 1546 (D.C. N. Y. 1985), reversed on other grounds, 779 F.2d
141 (2d Cr. 1985), cert. denied, 478 U.S. 1021, 106 S. C. 3335;

Badillo v. Gty of Stockton, 956 F.2d 884, 886 (9th Cr. 1992);

Ronero v. Gty of Ponpbna, 665 F. Supp. 853, 859 (D.C. Cal. 1987),

aff'd, 883 F.2d 1418 (9th Cr. 1989). See also Nixon v. Kent

49 See, e.g., Butler and Murray, 651-57, 674-87, describing the

di ver se soci oecononic and ethnic qualities anong our Hi spanic popul ation
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County, M chigan, 790 F. Supp. 738 (WD. Mch. 1992) in whi ch Judge

Enslen, author of a well-known constitutional Ilaw treatise,
thoughtfully concluded that the only proper test for mnority
aggregation is whether two mnority groups "are indeed one." 790
F. Supp at 743.°° Even in Texas, before this case, the success of

the M dl and and Canpos plaintiffs was unique. See Overtonv. Gty

of Austin, unpublished, 1987, aff'd, 871 F.2d 529 (5th Cr. 1989)
(rejecting black/H spanic coalition case in part because evi dence
showed t hat each group voted for candi dates of their own race but
not for candi dates of the other race.)

What this string of defeats suggests, if not the utter
bankruptcy of Section 2 mnority coalition clains, is at |east
their factual conplexity. Once the courts plunge into the business
of apportioning representation anong racial or ethnic coalitions,
a host of difficult and potentially divisive social questions rear
their heads. A finding of political cohesiveness should require

such coalitions to prove, at the very mninmum not only that they

50 The court in N xon | ooked to the followi ng factors, gleaned from

the definition of mnority group

(1) Wet her the nmenbers have simlar soci oecononic
backgrounds resulting in comon social disabilities
and excl usi on;

(2) whet her nenbers have simlar attitudes toward
significant issues affecting the challenged entity;

(3) whet her nenbers have consistently voted for the
sane candi dates; and

(4) whet her the minorities consider thenselves "one"
even in situations in which they woul d benefit
i ndependent | y.

Ni xon at 790 F. Supp. 744.
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usual Iy vote for the preferred candi dates of their own ethnic group
but al so for those of the coalition group -- otherw se, the groups
cannot be politically cohesive. Not only do nost of the above-
cited deci sions case doubt on such a proposition, but considerable
sociological literature al so denonstrates "soci al di stance" between
mnority groups that seens inconsistent with wi despread coalition
mnority political cohesion.?5!

The second panel opinioninthis Lulac case concedes that

t he procedure of all ow ng Bl acks and Hi spani cs

to proceed as a "coalition" mnority group in

a Section 2 claimis fraught with risks.
Lulac Il, 986 F.2d 785, n.43. lronically, while citing the Butler
and Murray article to which | have referred, the panel nakes no use
of its cautionary data or its concl usion:

Proponents of coalition dilution suits

argue that mnority groups are natural allies

because of their shared exclusion from the

dom nant society, and their simlar |ower

soci oecononi ¢ st at us, whi ch, proponents

mai ntain, is a product of past discrimnation.

Despite the sinplistic | ogic of this position,
it does not conport with the reality reveal ed

by social science studies. Those studies
suggest just the opposite. The rarity of
docunent ed political al l'i ances bet ween
mnority groups is the natural consequence of
di fferences in their attitudes and
perceptions. Studies indicate that mnorities
in fact identify nore <closely wth the

dom nant group than with other mnorities.
Mor eover, perceptions of discrimnation vary
w dely anong groups. Blacks, for exanple, are

51 See, e.q., Dyer, Dedlitz and Wrochel, Social Distance Anpbng

Raci al and Et hnic Groups in Texas, Sonme Denographic Correlates, 70 Soci al
Science Quarterly 607, 613-14 (1989); Donald L. Horowitz, "Conflict and
Accommodat i on:  Mexi can Anericans Need Cosnopolis" in Mexican Anericans in
Conparative Perspective 58, 84-92 (1985) See also Butler and Miurray, supra
n.7.
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much nore likely than Mexican Anericans to

perceive thenselves to be victins of

di scrim nation. Still other studies suggest

t hat the underlying causes of | ower ed

soci oeconom ¢ status differ anmobng mnority

groups. Different root causes of poverty are

likely to lead to different, possibly even

conflicting, demands on the governnent.
Butl er and Murray, supra, 688-89. Butler and Murray contend that
because of these differences, mnority coalitions "very sel donf
ought to be able to prove vote dilution under Section 2. Butler
and Murray, supra at 687. The short answer to plaintiffs' joint
Section 2 clainms in Lubbock, Ector and Mdland Counties is that
they did not neet their burden of proof that blacks and Hi spanics
are sufficiently like a single mnority group to entitle the
coalition to one judicial district in each county.

Concl usi on

The Congressi onal conprom se that resulted in the passage
of Section 2 left the field of voting rights wide open to courts in
many respects. Congress did not, however, contenpl ate or authorize
relief for coalitions of racial and | anguage mnority groups. For
the courts to provide such relief, in ny view, judicially anmends
the Act and flies in the face of the express prohibition of
proportional representation in Section 2. At the very |east, only
under very convincing proof of a mnority coalition's sociol ogical
simlarities and goals as well as its political cohesion can such
a claimbe made. In this case, plaintiffs have not carried their
burden of proof concerning Lubbock, Mdland or Ector Counties. OQur

court's previous decisions in Mdland and Canpos nust be overrul ed.
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Wth these additional observations, | concur in the mjority

opi ni on.

POLI TZ, Chief Judge, with whom JOHNSON, KING and WENER, Circuit

Judges, join, dissenting:

| respectfully dissent. The parties have noved for remand of
this action to the district court for consideration of a proposed
settlenment. Remarkably, the nmgjority denies that notion despite
the fact that our jurisprudence |ong has favored settlenent as the
preferred node of dispute resolution,® permtting avoi dance of
unnecessary nonetary and enotional costs and the risks attendant in
all litigation.® W have |long recogni zed that the parties to an
action "have a right to conpromse their dispute on nutually

agreeabl e terns. "% There is nothing about this action agai nst the

S2Wllianms v. First Nat'l Bank, 216 U. S. 582, 595 (1910);
see also, e.g., Carson v. Anerican Brands, Inc., 450 U.S. 79, 86-
88 (1981) (potential loss by parties of opportunity to settle
constitutes "serious, perhaps irreparable, consequence" of
district court's refusal to enter consent decree nmaking such
ruling i medi ately appeal abl e); Bass v. Phoenix Seadrill/78,
Ltd., 749 F.2d 1154 (5th Gr. 1985); In re Chicken Antitrust
Litigation, 669 F.2d 228 (5th Cr. Unit B March 1982); United
States v. City of Alexandria, 614 F.2d 1358 (5th Cr. 1980); cf.
Fed. R Cv. P. 68 (recipient of settlenent offer nust pay costs
incurred after recei pt where judgnent ultimately obtained is not
as good as offer); Fed. R Evid. 408 (evidence of good faith
settl enment negotiation inadm ssible as proof of liability or
claimvalue at trial).

8Local No. 93, Int'l Ass'n of Firefighters v. Cty of
Cl evel and, 478 U. S. 501, 528-29 (1986); United States v. Cty of
Mam , 664 F.2d 435, 439 (5th Cr. 1981) (citing United States v.
Armour & Co., 402 U S. 673 (1971)) (en banc) (plurality opinion).

City of Mam, 664 F.2d at 440.
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State of Texas that would warrant abrogation of that well-
est abl i shed rubric.> The Governor and Attorney General, joined by
a mpjority of both houses of the Texas Legislature, have nade
mani fest their desire to conpromse this action. |In its headl ong
rush to reach the nerits, the majority suggests no persuasive, nuch
| ess conpelling, reason for the jettisoning of the preferred manner
of dispute resolution. | would grant the notion to renmand.
Stripped to essentials, the majority asserts that Attorney
Ceneral Morales |lacks authority to settle this nmatter on behal f of
the State because of the opposition by Chief Justice Phillips and
Judges Entz and Wod. | find this nothing short of incredible
This action challenges the schene for election of district judges
in Texas. The real party in interest herein is the State of

Texas.®® As its chief legal officer, the Attorney General has
broad discretionary power in conducting his legal duty and
responsibility to represent the State,"% including authority to

propose and execute settlenent agreenents in reapportionnent

°See Chi somv. Edwards, 970 F.2d 1408 (5th Cr. 1992)
(granting joint notion to remand to effectuate settlenent in
Loui siana voting rights case).

6The State is the real party in interest in an action
agai nst one of its officials in her official capacity. WII v.
M chigan Dep't of State Police, 491 U S 58, 71 (1989); Kentucky
v. Graham 473 U. S. 159, 165-66 (1985). The plaintiffs here
nanmed as defendants the Governor of Texas, the Attorney Ceneral,
the Secretary of State, and the Chief Justice of the Suprene
Court as chair of the Judicial Districts Board, all in their
official capacities. |In short, the plaintiffs have sued the
State of Texas

STerrazas v. Ramrez, 829 S.W2d 712, 721 (Tex. 1991)
(citing Tex. Const. art. 4, 8§ 22; Tex. Gov't Code § 402.021;
further citations omtted).



cases.®® That is what the Attorney General seeks to do in this
case.® The Attorney General has the active assent of the Governor,
Li eutenant Governor, and a majority of both houses of the Texas
Legi sl ature. Pray tell, what nore do we need to accept the
proposed settl enment as bei ng nade on behal f of the State of Texas?

That Chief Justice Phillips has voiced an objection does not
alter the certainty that the State of Texas, through its authorized
spokesman, w shes to settle this matter. As chairman of the
Judicial Districts Board, Chief Justice Phillips has a neasure of
aut hority over judicial apportionnents. W cannot ignore, however,
that the Board's authority in this area SQ and hence that of the

Chief Justice sQis entirely subject to the will of a majority of

8Terrazas, 829 S.W2d at 722; id. at 747 (Mauzy, J.,
di ssenting) (at |east seven justices agree that "[t] he attorney
general is constitutionally enpowered to execute a settl enent
agreenent in litigation challenging a |legislative redistricting
plan.").

The majority al so nakes much of the fact that the consent
decree allows the State of Texas to take actions which would
ot herwi se be prohibited by state law. | do not think that
consideration of the nerits of the proposed consent decree is
appropriate at this juncture. W are a court of errors; the
district court should have an opportunity to conduct a hearing
and determ ne whether to enter the consent decree before we
decide the nerits of such action.

| further note that although courts generally nust defer to
state apportionnment policy in fashioning the renedy for a
violation of Section 2, district courts have equitable power to

depart fromstate law if necessary. See, e.q., Wite v. Wiser,
412 U. S. 783, 797 (1983) (Constitution and Voting Ri ghts Act
limt judicial deference to state apportionnent policy). |If the

court ultimately concludes that there is a reasonable factual and
| egal basis for finding such a violation, see City of Mam, 664
F.2d at 441, the exercise of such powers by way of a consent
decree nmay be appropriate.
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t he | egi sl ature® which has, albeit in a nonbinding fashion, agreed
to the proposed settlenent.® Further, the status of the Chief
Justice in the Texas judiciary does not carry withit the authority
to speak ex cathedra for the state on policy matters affecting the

judiciary which are unrelated to the deci sions of specific cases. ®

0See Tex. Const. art. 5, 8 7a(h) ("Any judicial
reapportionment order adopted by the board nust be approved by a
record vote of the majority of the nenbership of both the senate
and house of representatives before such order can becone
effective and binding.").

61Chi ef Justice Phillips's limted authority in this area

di stingui shes the case at bar from Baker v. Wade, 769 F.2d 289
(5th Gr. 1985) (en banc), heavily relied upon by the majority.
Unli ke the district attorney in that case, who enjoyed specific
authority under state law to represent the state and bring
prosecutions under the statute there at issue, Chief Justice
Phill'i ps enjoys neither independent authority over judicial
apportionnment nor express authority to represent the state.

52Thi s proposition applies equally to Judges Entz and Wod.
Furt her, because the proposed consent decree wll not affect
their constituencies, Judges Entz and Wod do not gain standing
to chall enge the consent decree because of their status as office
holders. City of Ceveland, 478 U. S. at 528-29; Cty of Mam,
664 F.2d at 447 ("the parties to litigation are not to be
deprived of the opportunity to conpose their differences by
objections that find no basis in prejudice to the objector").
Finally, the majority opines that the status of Judges Entz and
Wod as voters in Harris County sonmehow clothes themw th
authority to block a settlenent favored by conpetent state
authorities. Wiile the district courts certainly should permt
i nput from such intervenors when considering entry of a consent
decree, to accord them what anobunts to a veto, as the majority
does, would effectively preclude settlenent of any Section 2
litigation SQ an absurd and unconscionable result which | refuse
to enbrace. See City of Ceveland, 478 U.S. at 529 ("[While an
intervenor is entitled to present evidence and have its
obj ections heard at the hearings on whether to approve a consent
decree, it does not have power to block the decree nerely by
wi thholding its consent."). Extending the majority's analysis
woul d result in any voter being able to bl ock settlenent of any
suit against the state or one of its subdivisions. That sinply
cannot be. See Apache Bend Apts. v. United States, 987 F.2d 1174
(5th Gr. 1993) (en banc).
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That the plaintiffs, probably out of an abundance of caution,
joined the Chief Justice as a defendant in this action should not
precl ude settlenent. No one may seriously suggest that this voting
rights case could not have progressed to a definitive concl usion
W t hout the presence of the Chief Justice. The awesone decision to
deny parties an opportunity to conprom se and settle their case,
much | ess a case as i nportant as that here presented, nust be based
on a nuch nore solid, indeed a conpelling basis.

| would remand this case to the district court for
consi deration of the proposed consent decree.

KING Circuit Judge, with whom POLITZ, Chief Judge, and JOHNSON,
Circuit Judge, join, dissenting:

The majority ably acconplishes what it set out to do in this
case: reach the nerits of this appeal so that it can overhaul the
Voting Rights Act. |Indeed, fromits initial decision to deny the
motion to remand filed by the Plaintiffs and the State of Texas, to
its decision to reverse the district court's judgnent in each of
the nine target counties, the majority proceeds with a kind of
determ nation not often seen in a judicial opinion. Li ke Chi ef
Judge Politz, | believe that the parties should be given the
opportunity to settle this case. | also believe that fidelity to
the Voting Rights Act requires us to affirmthe district court's
judgnent in eight of the nine target counties. Accordingly, |
respectfully dissent.

The majority's decision to deny the notion to remand, even

standing alone, is indefensible. It denonstrates a |ack of
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judicial restraint and sets a bad precedent. Under the majority's
reasoni ng, states and political subdivisions enbroiled in section
2 lawsuits nust now defend their electoral practices to the bitter
end- -unl ess those practices can be changed i n accordance with state
| aw and everyone who is even renotely connected with the | awsuit
agrees to the proposed changes. Because these circunstances are
unlikely to occur, the mjority has effectively ensured that
section 2 cases wll rarely, if ever, be settled.

In light of the majority's seriously flawed decision on the
merits of this case, however, its decision to deny the notion to
remand becones even nore indefensible. Inny view, the mgjority's
di scussion of the nerits--conplete with a declaration that blacks
and Hi spanics are just two nore interest groups and a concl usion
t hat bl acks and Hi spani cs are overrepresented on the Texas district
court bench--perhaps provides the best argunent against its
decision to deny the parties' notion to remand this case for a
settl enent hearing. In fact, it is only after reading the
majority's decision on the nerits that one can truly understand why
it denied the notion to remand. For that reason, | begin with the

merits.

. THE MERITS

In reversing the district court's judgnent, the mjority
ultimately concludes that the evidence of vote dilution in this
case is "marginal"--too marginal to outweigh the State of Texas'

substantial interests in naintaining the current system I
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di sagree with this conclusion on two fronts. First, | reject the
majority's assertion that the evidence of vote dilution in this
case is weak. Under the established analytical framework for
assessing section 2 clainms, the Plaintiffs' evidence of vote
dilution is anything but weak; indeed, it is only by changing the

rules that the majority can so characterize the evidence in this

case. | also disagree with the majority's determnation that the
State of Texas' interests in maintaining its current at-Ilarge
el ection systemare substantial. In ny view, these interests are

little nore than tenuous and therefore could not outweigh even
"margi nal" evidence of vote dilution.

A. The Plaintiffs' Evidence of Vote Dilution: Overhauling a
Congr essi onal Statute

As explained in my earlier opinion, the evidence of vote

dilution in this case is substanti al . See League of United Latin

Amrerican Citizens, Council No. 4434 v. Cenents, 986 F.2d 728, 776-

803 (5th Cir. 1993) (LULAC 111).% Had this case been decided
before today, the evidence in eight of the nine target counties
woul d have pointed unerringly towards a finding of vote dilution.
Thi s evidence includes: a geographically conpact and politically
cohesive mnority group; a white bloc vote that is wusually
sufficient to defeat the conbined strength of mnority and white

crossover votes; a history of official discrimnation against the

63 The panel majority opinion contains a fuller discussion
of many of the issues addressed in this dissent. | have tried to
avoid an overly long dissent in the hope that the reader w !l
refer to the earlier opinion for a nore conplete treatnent of the
i ssues.
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mnority  group; the lingering socioecononmc effects of
di scrimnation against the mnority group; structural nechanisns,
including giant election districts, that tend to enhance the
dilutive nature of at-large el ection schenes; and an appal | i ng | ack
of mnority representation on the district court bench.

After today, such evidence will be only "weak" evidence of
vote dilution. This is because the mpjority has changed the
anal ytical framework for analyzing vote dilution clainms. Alongthe
way, the mpjority has distorted Congressional intent, rejected
Suprene Court precedent, and conpletely altered the focus of the
section 2 inquiry. As a result of the mpjority's handiwrk, the
section 2 inquiry is no longer a blended one which |ooks to the
"past and present reality" of the |ocal political |andscape. See

S. REP. No. 417, 97th Cong., 2d Sess., at 30 (1982), reprinted in

1982 U.S.C.C. A N 177, 208 [hereinafter S. Rer.]. Rather, it is
one that | ooks only at the present, although paradoxically, not at
reality.

1. Altering the Racial Bloc Voting Inquiries

The nost glaring exanple of the majority's efforts to reshape
the section 2 inquiry is its redefinition of two closely-rel ated
terms--nanely, "legally significant white bloc voting" under the

threshold inquiry of Thornburg v. G ngles, 478 U.S. 30 (1986), and

"racially polarized voting" under the totality of circunstances
inquiry. Before today, these terns have been w dely understood by
| ower courts, as well as by the Suprene Court, to have a

descriptive neaning--a neaning that is conpletely in accord with
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section 2's focus on results. The majority, choosing to ignore
this wde consensus, acts as if it is witing on a clean slate
That is, the majority acts as if Congress and the Suprene Court
have not spoken on these issues. Because | refuse to put on such
blinders, | cannot join the majority's decision to refornulate
t hese terns.

a. The npjority's version of racial bloc voting

The majority's fornmulation of "legally significant white bl oc
voting" under the G ngles threshold inquiry, as well as its view of
racially polarized or racial bloc voting under the totality of
circunstances inquiry, is confusing--to say the |east. The
majority spends sone thirty pages at the front of its opinion
expl ai ni ng what these two closely related terns require; yet at the
end of the section entitled "Racial Bloc Voting," all the reader
knows is that nore is required than showing (a) wth regard to
legally significant white bloc voting, that mnority-preferred
candi dates are consistently defeated by a white majority, and (Db)
for racially polarized voting, that mnorities and whites vote
differently. Wat nore is required the majority does not expressly
say.

Make no m st ake about the majority opinioninthis regard: it
does redefine the terns of legally significant white bloc voting
and racially polarized voting. To understand exactly what the
majority "holds" with respect to these two terns, however, one nust
first go back to earlier opinions by Judge Hi ggi nbot ham and then

read the majority's county-by-county analysis in this opinion. It
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is only then that the majority's hol ding becones conprehensi bl e.
Specifically, the mjority holds that to establish Ilegally
significant white bloc voting and racially polarized voting,
mnority plaintiffs nust, at the very |east, negate partisan
politics as an explanatory factor for the consistent defeat of
their preferred candidates. The majority further inplies--wthout
deciding the issue--that mnority plaintiffs my have to
affirmatively prove racial aninus in the electorate to neet their
burden with respect to legally significant white bloc voting and
racially polarized voting.

The starting point for understanding the mpjority's vague
approach to the racial bloc wvoting inquiries is Judge

Hi ggi nbotham s opinion in Jones v. Gty of Lubbock, 730 F.2d 233

(5th Gr. 1984) (Hi ggi nbotham J., specially concurring fromdeni al
of rehearing). This is where he first suggested that racial bloc
voting requires a showing of racial aninmus in the electorate. He
assert ed:
The [racial bloc voting] inquiry is whether race or
ethnicity was such a determ nant of voting preference in
the rejection of black or brown candidates by a white
majority that the at-large district, withits conponents,
denied mnority voters effective voting opportunity.
ld. at 234. Judge Hi ggi nbot ham further questioned whether racial
bl oc voting coul d be denonstrated wi thout the use of a nultivariate
regression analysis, which, he argued, would elimnate other

possi bl e causes of voting behavior--such as canpai gn expendi t ures,

party identification, incone, nedia use neasured by cost, religion,
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nanme identification, or distance that a candidate |ived from any
particular precinct. See id. at 234-35.

The racial aninus thenme was al so present, albeit to a | esser
extent, in Judge H gginbotham s earlier dissenting opinioninthis
case, where he strongly disagreed with the panel mjority's
definition of legally significant white bloc voting and racially
polarized voting. |In particular, he stated that the "consistent
defeat” of mnority-preferred candi dates could not be "on account
of race or color," as required by section 2, unless it is tied to
"“racial bias in the electorate." LULAC 111, 986 F.2d at 846
(Hi ggi nbotham J., dissenting). This, he further stated, "is the

heart of section 2." |d.; see also id. at 831 ("[T]he extent to

whi ch voting patterns are attri butable to causes other than race is
an integral part of the inquiry into racial bloc voting . . . .").

It was also in this dissent, however, that Judge Hi ggi nbot ham
first advocated placing on plaintiffs the burden of "negating
partisan politics" in order to showlegally significant white bl oc
voting and racially polarized voting. That is, he appeared to
retreat fromhis earlier, norerigid positionof requiring mnority
plaintiffs to affirmatively establish racial animus in the
el ectorate and instead described the plaintiffs' burden as one of

negating partisan politics. See LUAC III, 986 F.2d at 834. At

that point, he was willing to limt the "inquiry into racial bloc
voting to determ ni ng whet her di vergent voting patterns are caused

by partisan differences."” ld.; see also id. at 845 ("Proof of

maj ority voting based on party affiliation prevents the show ng of
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bl oc voting required by G ngles."). Thus, Judge Hi ggi nbot hani s
earlier position in this case was that, where the evidence "shows
t hat divergent voting patterns anong white and mnority voters are
best explained by partisan affiliation, . . . plaintiffs have
failed to establish racial bloc voting." [d. at 833-34. 1n short,
he would have required mnority plaintiffs to show that the
consi stent defeat of their preferred candi dates was not "readily
attributable to partisan affiliation.” |1d. at 834.

There are still vestiges of Judge Hi gginbothams earlier
positions in the majority opinion, although in the front of the
opinion they are only expressed as "powerful argunents."” The
majority asserts, on the one hand, that it "need not hold that
plaintiffs nmust supply conclusive proof that a mnority group's
failure to el ect representatives of its choice is caused by raci al
aninmus in the electorate in order to decide that the district
court's judgnent nmust be reversed.” Mjority Opinion at 57-58. It
notes, however, that a racial aninmus requirenment could readily be
inferred fromthe text and |egislative history of section 2, as
wel | as Suprene Court precedent. See id. at 58. The majority al so
asserts that there is "a powerful argunent supporting a rule that
plaintiffs[,] to westablish legally significant racial bloc
voting[,] nmust prove that their failure to el ect representatives of
their choice cannot be characterized as a "nere euphem sm for
political defeat at the polls.'" 1d. at 58-59. 1In this regard,
the majority explains that "[d]escribing plaintiffs' burden in

terms of negating " partisan politics' rather than affirmatively
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proving “racial aninus' wuld not be sinply a matter of
nonmencl ature.” [d. at 59. It notes: "Arule conditioning relief
under 8 2 upon proof of the existence of racial aninus in the
el ectorate would require plaintiffs to establish the absence of not
only partisan voting, but also all other potentially innocent
explanations for white voters' rejection of mnority-preferred
candi dates." 1d.

Utimtely, however, the ngjority purports not to resolve the
debat e bet ween Judge Hi ggi nbothaml s two earlier positions. Wether
the plaintiffs' burden of proving bloc voting includes the burden
of denonstrating racial aninus in the electorate, or only the
burden of negating partisan politics, we are told, "the result is
the sane." Id. at 61. The district court's judgnent nust be
reversed, according to the majority, "[b]ecause the evidence in
nmost i nstances unm stakably shows that divergent voting patterns
anong white and mnority voters are best explained by partisan
affiliation"--thus leaving the Plaintiffs unable to "establish
racial bloc voting." See id. at 64.

That the majority has refornmulated the concepts of legally
significant white bloc voting and racially polarized voting becones
crystal clear in its application of the law to each county. I n
Dal | as County, for exanple, the majority holds that the plaintiffs
have not satisfied the third G ngles threshold requirenent. | t
reasons:

The evidence in Dallas County clearly establishes

that judicial elections are decided on the basis of

partisan voting patterns. W are left wth the

i nescapabl e conclusion that plaintiffs have failed to
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prove that mnority-preferredjudicial candidatesinthis
county are consistently defeated by racial bloc voting.
This is afailure to neet the threshold show ng required

by G ngl es.
Id. at 106-07. The majority makes simlarly explicit holdings in

M dl and, Lubbock, and Ector counties. See id. at 141-42 (hol ding
t hat, because partisan affiliation, not race, caused the defeat of
the mnority-preferred candidate in Mdland County elections,
"[t]he plaintiffs have not established the third prerequisite of
Gngles."); id. at 144 (concluding that plaintiffs have not net the
third Gngles factor because the evidence establishes that the
voting patterns in Lubbock County resulted fromparty |oyalty, not
race); i1d. 145-46 ("Plaintiffs have failed to neet the third
prerequi site of G ngles" because the "undisputed facts indicate
that partisan affiliation controlled the outcones of the genera
el ections."). Moreover, in Harris and Bexar counties, the mgjority
strongly suggests that, because election outcones appeared to
result frompartisan politics, the Plaintiffs could not establish

| egally significant white bloc voting. %

8 In reversing the district court's findings of legally
significant white bloc voting in the various counties, the
majority relies on trivariate regression anal yses submtted by
the State of Texas and Judge Wod in this case--anal yses which
unquestionably denonstrated that a candidate's partisan
affiliation was a better predictor of electoral success than a
candidate's race. The mpjority does not remand this case to the
district court for consideration of the statistics under the new
| egal standards for racial bloc voting--as m ght be expected
under Pull man-Standard v. Swint, 456 U S 273, 292 (1982) (where
district court's factual finding is based upon a m sapprehensi on
of law, "a remand is the proper course unless the record permts
only one resolution of the factual issue"). Rather, the majority
concludes that the voting statistics in this case are capabl e of
only one interpretation--an interpretation that is severely
flawed. See infra Part |.A 1.b(ii).
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Thus, although the majority's "holding" wth respect to
legally significant white bl oc voting and racially pol ari zed voti ng
is confused and el usive--a paradigmof "fluidity and fixity," see
Majority Opinion at 56--it is nonetheless a holding: M nority
plaintiffs nust now establish, at a mnimum that the racially
divergent voting which consistently defeats their preferred
candidates is not the result of partisan politics. Moreover, the
majority hints that the plaintiffs' burden in this regard may even
be higher. That is, mnority plaintiffs may have to denonstrate
that racially divergent voting patterns are due to racial animus in
the electorate in order to neet their burden under the legally
significant white bloc voting and racially polarized voting
inquiries.

b. Problens with the majority's version of racial bloc
voting

There are grave problens with the majority's approach(es) to

legally significant white bloc voting and racially polarized
vot i ng. From a purely legal perspective, the mjority's
reformulation of the ternms sinply cannot be supported. The
majority's approach is also flawed from a social science
perspective. More inportantly, however, the refornul ati on of these
ternms essentially eviscerates section 2 of the Voting R ghts Act--
at least in the context of partisan el ections.
(i) Legal problens
The mjority asserts that its definitions of legally

significant white bloc voting and racially polarized voting are
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requi red by the | anguage and | egislative history of section 2, as
wel | as Suprene Court precedent. | disagree.

This being a question of statutory interpretation, | turn
first to the |anguage of section 2. That section provides, in
pertinent part:

(a) No voting qualification or prerequisite to voting
or standard, practice, or procedure shall be
i nposed or applied by any State or political
subdi vision in a manner which results in a denia
or abridgenent of the right of any citizen of the
United States to vote on account of race or color,
or in contravention of the guarantees set forth in
section 1973b(f)(2) of this title, as provided in
subsection (b) of this section.

(b) A violation of subsection (a) of this section is
established if, based on the totality of
circunstances, it is shown that the political
processes | eading to nom nation or election in the
State or political subdivision are not equally open
to participation by nenbers of a class of citizens
protected by subsection (a) of this section in that
its nmenbers have | ess opportunity to participate in
the political process and to elect representatives
of their choice. The extent to which nenbers of a
protected class have been elected to office in the
State or political subdivision is one circunstance
whi ch may be considered: Provided, That nothing in
this section establishes a right to have nenbers of
a protected class in nunbers equal to their
proportion in the popul ation.

42 U. S.C. § 1973.

The | anguage of this section does not, under a straightforward
reading, require mnority plaintiffs to "negate partisan politics"
or denonstrate current racial aninmus in the electorate. The words
"partisan politics" appear nowhere in the | anguage of section 2.
And al t hough subsection (a) does require a link--a critical Iink--

bet ween t he deni al or abridgnment of the right to vote and "race or

color,"” there is no indication that Congress used the phrase "on
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account of race or color" to require proof of either the absence of
partisan politics or the presence of racial aninmus in the
el ectorate. In fact, Congress enphasized that it used the phrase
"“on account of race or color' to mean "with respect to race or
color," and not to connote any required purpose of racial
discrimnation." S. Rep. at 27-28 n. 109, 1982 U.S.C.C. A N at 205-
06 n. 109.

Nor does the legislative history acconpanying the 1982
anendnents to section 2 offer any real support for the nmgjority's
new definition of legally significant white bloc voting and
racially polarized voting. In a bit of fancy footwork, the

majority asserts that, pursuant to the Senate Report acconpanying

t he anmended section 2, racial bloc voting is established when "race

is the predom nant determ nant of political preference.” Majority
Opinion at 48. The Senate Report says no such thing. It states
that, in considering the totality of the circunstances, courts

shoul d exam ne "the extent to which voting in the elections of the
state or political subdivisionis racially polarized." S. Rep. at
29, 1982 U S.C.C A N at 206. Several pages later, in a section
entitled "Responses to Questions Raised About the Results Test,"
the Senate Report reads:

The Subconmm ttee Report clains that the results test
assunes "that race is the predom nant determ nant of
political preference."” The Subconmttee Report notes
that in many cases racial bloc voting is not so

nmonol it hi c, and that mnority voters do receive
substantial support fromwhite voters.

That statenent is correct, but m sses the point. It
is true with respect to nost conmmunities, and in those
comunities, it would be exceedingly difficult for

plaintiffs to show that they were effectively excluded
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from fair access to the political process under the
results test.

Unfortunately, however, there still are sone
comunities in our Nation where racial politics do
dom nate the el ectoral process.

In the context of such racial bloc voting, and ot her
factors, a particular election nethod can deny mnority
voters equal opportunity to participate neaningfully in
el ecti ons.

ld. at 33, US CCAN at 211. This passage, from which the
majority lifts its definition of racial bloc voting, sinply does
not define the term If anything, the reference to the statenent

"that in many cases racial bloc voting is not so nonolithic, and

that mnority voters do receive substantial support from white

voters" reinforces ny view that the racial bloc voting inquiry
| ooks only at the extent to which mnorities and whites vote
differently. See infra Part |.A 1.c.

Even nore incredible, however, is the majority's assertion
that the Suprene Court's definition of legally significant white
bl oc voting, as set forth in Justice Brennan's opinion in G ngles,
is still open to question. Five Justices joined the part of
Justice Brennan's opinion laying out the dngles threshold
requi renents--including the requirenent that mnority plaintiffs
"must be able to denonstrate that the white mjority votes
sufficiently as a bloc to enable it . . . usually to defeat the
mnority's preferred candidate." 478 U.S. at b51. Mor eover,
contrary tothe nmgjority's assertions otherw se, five Justices al so
joined in Part [11.B.2. of Justice Brennan's opinion, where he

defined legally significant white bloc voting as "a white bl oc vote
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that normally will defeat the conbined strength of mnority support
plus white "crossover' votes." 1d. at 56.

Al t hough there was sone disagreenent over the appropriate
framework for analyzing section 2 clains at the tinme G ngles was
deci ded--specifically, fromJustice O Connor--recent Suprenme Court
cases confirm that the threshold test announced in Justice

Brennan's mmjority opinion still controls. In Voinovich .

Quilter, 113 S. . 1149, 1157 (1993), Justice O Connor, witing
for a unani nous Court, stated:

In Thornburg v. Gngles, supra, this Court held that
plaintiffs claimng vote dilution mnust prove three
threshol d conditions. First, they nust show that the
mnority group is sufficiently |arge and geographically
conpact to constitute a mjority in a single-nenber
district. Second, they nust prove that the mnority
group is politically cohesive. Third, the plaintiffs
nust establish that the white majority votes sufficiently
as a bloc to enable it . . . usually to defeat the
mnority's preferred candi date.

(enmphasis added) (internal quotations omtted) (ellipsis in
original). The Court simlarly enbraced the G ngles threshold

test, as fornmul ated by Justice Brennan, in Gowe v. Emson, 113 S

Ct. 1075, 1084 (1993), another unani nous opi ni on.

Thus, when the mjority refornmulates the third Gnagles
threshold factor and requires mnority plaintiffs to negate the
exi stence of partisan politics (or possibly to prove racial aninus
inthe electorate), it does so in the face of binding Suprene Court
precedent. Moreover, even assum ng that G ngles did not decide the
question of what constitutes legally significant white bl oc voting
and racially polarized voting, | still cannot agree with the
majority's rendition of the various opinions in the case.
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The primary disagreenent in Gngles concerned Justice
Brennan's statenent that "the reasons bl ack and white voters vote

differently have no relevance to the central section 2 inquiry."

478 U.S. at 63 (enphasis added). Justice O Connor, witing for
three other Justices, disagreed. She rejected Justice Brennan's
assertion that explanations for racially divergent voting patterns

"can never affect the overall vote dilution inquiry," id. at 100

(enphasi s added), and cited two exanpl es of how such expl anations
m ght affect it. First, she noted:

Evi dence that a candi date preferred by the mnority group
inaparticular election was rejected by white voters for
reasons other than those which nade that candidate the
preferred choice of the mnority group would seemcl early
rel evant in answering the question whet her bl oc voting by
white voters wll consistently defeat mnority
candi dat es.

Id. (enphasis added). She also believed that "Congress intended
t hat expl anations of the reasons why white voters rejected mnority
candi dates would be probative of the Ilikelihood that candi dates
elected without mnority support would be wlling to take the
mnority interests into account." 1d. Contrary to the magjority's
assertions, however, Justice O Connor did not "maintain[] that
evidence that white and mnority voters generally supported
different candi dates did not constitute legally significant raci al
bl oc voting where these patterns were attributable to partisan
affiliation rather than the race of the candidate." Majority
Qpinion at 51. On this issue, she stated:

I nsofar as statistical evidence of divergent racial

voting patterns is admtted solely to establish that the

mnority group is politically cohesive and to assess its
prospects for electoral success, | agree that defendants
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cannot rebut this showing by offering evidence that

di vergent racial voting patterns may be expl ai ned i n part

by causes other than race.
G ngles, 478 U. S. at 100 (enphasis added). This statenent suggests
t hat evidence that divergent voting patterns are explained in part
by partisan affiliation will not preclude a finding of legally
significant white bloc voting--a finding which bears directly on
the mnority group's "prospects for electoral success."®

The secondary disagreenent in Gngles concerned Justice
Brennan's statenent that "the race of the candidate per se is
irrelevant to racial bloc voting analysis." 478 U.S. at 67.
Justice Wite disagreed with this statenent, as did Justice
O Connor. Specifically, they both argued that the race of the
candidate is relevant to the racial bloc voting inquiry. See id.
at 83, 101. That the race of the candidate is relevant to the

racial bloc voting inquiry, however, does not translate to a

requi renent that mnority plaintiffs nust negate partisan politics

% The mmjority suggests that evidence that racially
di vergent voting patterns are attributable to partisan
affiliation or perceived interests is "quite probative" on the

question of whether white bloc voting will consistently defeat
mnority-preferred candidates. Mjority Opinion at 57 n.26. |
strongly disagree. |f the "perceived interests" of mnority

voters lead themto vote for candi dates of one political party,
while the interests of a majority of whites lead themto vote for
candi dates of a different party, this would seemto strengthen,
not weaken, the consistency with which the two racial groups
woul d vote differently. That election results appear to be
attributable to voting along party lines, then, does not suggest
that other candidates, "equally preferred by the mnority group,
m ght be able to attract greater white support in future
elections.” In short, it does nothing to undercut--and may even
strengt hen--the consistency with which mnority-preferred

candi dat es are def eat ed.
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or prove racial aninmus in the electorate in order to denonstrate
pol ari zed voti ng.
Finally, | nmust say a few words about the Suprene Court's

decision in Witconb v. Chavis, 403 U. S. 124 (1971), upon which the

maj ority places heavy reliance. The outcone in that case--i.e.,
the Suprene Court's reversal of the district court's vote dilution
finding--did not, in ny view or in Congress' view, turn on the
absence of racial bloc voting. Rather, as Congress indicated in
the Senate Report acconpanying the 1982 anendnents to section 2,
the district court's error in Witconb was finding vote dilution
"on the basis of proof that black ghetto residents with dist[inct]
| egislative interests had been consistently underrepresented inthe
| egislature in conparison with their proportion of the population.”

S. Rep. at 20, 1982 U S.C.C A N at 198: see also id. at 23, 1982

USCCAN at 200 ("Witconb . . . recognized that, in order to
prevail, plaintiffs had to prove nore than that mnority nenbers
had not elected |legislators in proportion to their percentage of
the population."). Also significant to the outcone in Witconb, in

Congress' view, was the fact that nine blacks had won at-I|arge

elections in the tinme period studied in Witconb. See id. at 21,

1982 U S.CC AN at 198.° Significantly, Congress never

66 The Departnent of Justice (DQJ) argues persuasively in
its en banc brief that the real issue in Witconb was not whet her
bl acks in Marion County generally were denied an opportunity to
el ect their chosen candi dates, but whether ghetto bl acks were
bei ng deni ed such an opportunity. DQ points specifically to
evi dence suggesting that "black voters in a mddle-class bl ack
area were able to elect candidates fromtheir area even when
Republ i cans were wi nning generally." See Witconb, 403 U S. at
133, 150 n. 29 (noting that census tract 220, inhabited
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interpreted Whitconb to require mnority plaintiffs to prove that
the consistent defeat of their preferred candidates is not the
result of partisan politics. As explained nore fully inny earlier
opi nion, Wiitconb stands for the proposition that where there is
evidence of partisan voting or interest group politics and no
evidence that nenbers of the mnority group have an unequal
opportunity to participate in the political process on account of
race or color, the mnority group's vote dilution claimwll fail

See LULAC |11, 986 F.2d at 808-10.

(ii) Social science problens

Even without the legal problens inherent in the majority's
approach to legally significant white bloc voting and racially
pol ari zed voting, the majority's approach is severely flawed from
a soci al science perspective. Regardless of whether the majority
requires a nultivariate regression analysis, which would seek to
elimnate all causes of voting behavior other than race, or only a
trivariate regression analysis, which would attenpt to elimnate
partisan affiliation, there is a problemwth requiring this type
of evidence as an integral part of the vote dilution inquiry: it
ignores the critical distinction between experinental research and
non-experinental research. Specifically, it ignores the warning of

nmost respected social scientists, including the experts who

predom nantly by m ddl e cl ass bl acks, el ected one senator and
five representatives). The ghetto area had sim |l ar success.
During the sane tine period, it elected one senator and four
representatives. 1d. at 150 n. 29.
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testified in this case,® that the causes of voting behavi or cannot
be determned from the use of any kind of regression analysis--
whet her bivariate, trivariate, or multivariate.

It is inportant to recognize that the kind of evidence that

the mpjority requires mnority plaintiffs tointroduce will involve
no experinental manipulation of independent variables. The
plaintiffs will not be able to manipulate the race or party

affiliation of the candi date to determ ne which one had the greater
effect on election outcones. Rather, the plaintiffs will have to
take existing election results and work backwards. This kind of
real world research has been | abell ed "non-experinental research”
by social scientists. See ELAzZAR J. PEDHAZUR, MULTIPLE REGRESSION IN
BEHAVI ORAL RESEARCH. EXPLANATION AND PREDICTION 175 (2d ed. 1982).

There are two nmain problens with inferring causation on the
basis of regression analyses in the context of non-experinenta
research:

First, variabl es used i n nonexperi nental research may be,
and often are, proxies for causal variables that are not

included in the regression equation. . . . Needless to
say, manipulating a proxy variable will not bring about
a desired effect regardless of the magnitude of the
regression coefficient associated with it. Yet, one

encounters frequently not only the interpretation of
proxies as if they were causal variables but also
recommendati ons for policy decisions onthe basis of such
i nterpretations. :

87 The State of Texas' expert in this case conceded that his
intent in conducting a trivariate regression analysis "was not
find out the precise reasons why a candi date won or lost." He
further stated that, if he "had tried to get involved in canpaign
expendi tures and incunbency, ratings by the Bar Association, it
woul d be an inpossible task to do." See LUAC 111, 986 F.2d at
805.
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Second, variables in nonexperinental research tend
to be intercorrel ated. Since nore often than not
researchers neither wunderstand the causes of the
interrelations nor attenpt to study them inplications of
regression coefficients for policy decisions are
guesti onabl e.
PEDHAZUR, supra, at 224.
Requiring mnority plaintiffs to conme forward wth a
multivariate regression analysis to determne the causes of
racially divergent voting patterns, as Judge Hi ggi nbot ham

originally advocated in Gty of Lubbock, see supra Part |.A 1. a.,

would inplicate the second problem described above. The
i ndependent variables listed by Judge H gginbotham-including
i ncunbency, canpai gn expenditures, party identification, incone,
medi a use neasured by cost, religion--"tend to be correlated,
sonetinmes substantially." PebHAZUR, supra, at 224. Therefore, "it
[ beconmes] difficult, if not inpossible, to untangle the effects of
each variable." 1d. By inferring causation fromsuch anal ysis, we
woul d undoubtedly be engaging in what anmounts to an "al nost
m ndl ess interpretation[] of regression anal ysis i n nonexperi nent al
research." 1d. at 223. In short, we would be inporting "junk
science" into the Voting Rights Act while rejecting it in other

cont exts. 68

68 Prof essor Bernard Grof nan, of the University of
California at Irvine, has recently commented on the pitfalls of
drawi ng concl usi ons about causation fromnultivariate anal yses of

voting patterns. In an article appearing in Social Science
Quarterly, Professor Gofman | anments that "[f]undanental flaws

exist in nost nultivariate approaches to bloc voting anal ysis
used to date." Bernard G ofman, Multivariate Methods & the
Analysis of Racially Polarized Voting: Pitfalls in the Use of
Social Science by the Courts, 72 Soc. Sa. Q 826, 828 (1991).
Prof essor G of man specifically criticizes the nethodol ogy used by
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Requiring mnority plaintiffs to only cone forward wth a
trivariate regression analysis, as the ngjority seenms todointhis
case, does not alleviate the social science problens; it only
multiplies them Not only does such a requirenent ignore the fact
that the two independent variables (i.e., race and partisan
affiliation) are substantially correlated, it also runs the risk
that the two variables being studied are only proxies for causal
variables that are not included in the regression equation.
| ndeed, the mgjority's position in this case directly conflicts

w th Judge Higginbothanmis statenent in Gty of Lubbock, where he

criticized a bivariate regression analysis for "ignor[ing] the
reality that race or national origin nmay nmask a host of other
expl anatory variables.” 730 F.2d at 235. That is, a trivariate

regression anal ysis such as the one noweffectively required by the

the defendants' expert in McCord v. Gty of Fort Lauderdale, 787
F.2d 1528, vacated, 804 F.2d 611 (11th Cr. 1986). This expert
testified that, because the race of the candi date was not
significant in explaining election outcones beyond what coul d be
accounted for by other variables (such as incunbency, canpaign
expendi tures, newspaper endorsenents, voter turnout, and the sex
of the candidate), race was not really a factor in accounting for
voting patterns. See 787 F.2d at 829. According to Professor

G ofman, the expert's interpretation of the voting statistics was
"sinply wong," because, anong other things, "there are so nmany
ot her variables collinear with race used that they al nost
certainly will reduce [the] significance of race in a
multivariate regression.” Gofman, supra, at 830. Utimtely,
Prof essor G of man concl udes:

[A]s used so far by expert witnesses for defendants in
voting rights cases, nmultivariate regressi on nethods
have produced m sl eading results about the |evels of or
exi stence of racial bloc voting patterns, and have
served mainly to m suse statistics and confuse courts.

ld. at 832.
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majority ignores the reality that race or partisanship "may nmask a
host of other explanatory variables."

The trivariate regression analyses offered in this case
undoubt edly denonstrate that the party affiliation of a candidate
is a better predictor of electoral success than the race of the
candi date. Because we are dealing with non-experinental research,
however, | cannot take the leap that the nmajority nakes--nanely,
that the party affiliation of a candidate is the best, or the

single nost powerful, explanation of electoral success. The

evidence in this case also denonstrates that, in many of the
counties, race is substantially correlated with party affiliation,
and the trivariate regression analysis offered in this case did not
determ ne, and could not have determ ned, why people join certain
parties. In nmy view, then, it can no nore explain why people vote
the way they do than a bivariate regression analysis.
Significantly, for purposes of the Voting R ghts Act, it could not
negate "race or color" as an explanation for election outcones.
(ii1) The practical problem

The majority's approach to legally significant white bloc
voting and racially polarized voting places an al nost
i nsurnmount abl e hurdle in front of mnority groups proceedi ng under
section 2. Unless mnority plaintiffs can successfully establish
that voters in the controlling political party are racially
not i vat ed--ei t her through the use of questi onabl e voting statistics

or by calling people fromthat party and aski ng themwhy they voted
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the way they did®--their claimwll fail. |In fact, they will not

even be able to nake out a prinma facie case.’

6 But see Kirksey v. Cty of Jackson, 663 F.2d 659, 662
(5th Gr. Unit A Dec. 1981) (holding that, because of First
Amendnent concerns, voters' notivations are not subject to
searching scrutiny by plaintiffs in a voting rights case),
clarified, 669 F.2d 316 (5th Gr. 1982).

" 1nthis regard, | note that the majority's position is
much nore strained and severe than the one taken by Chief Judge
Tjoflat of the Eleventh GCrcuit. 1In Solonon v. Liberty County,

899 F.2d 1012 (11th G r. 1990) (evenly-divided en banc opinion),
cert. denied, 498 U S. 1023 (1991), Chief Judge Tjoflat, witing
for four other judges, advocated a no racial bias affirmative
def ense under section 2. He reasoned:

| submt that section 2 prohibits those voting systens
that have the effect of allowng a community notivated
by racial bias to exclude a mnority group from
participation in the political process. Therefore, if
a section 2 defendant can affirmatively show, under the
totality of the circunstances, that the community is
not notivated by racial bias in its voting, a case of
vote dilution has not been nade out.

Id. at 1022 (Tjoflat, C J., joined by Fay, Ednonson, Cox, and
HIl, JJ., specially concurring). The section 2 framework, as he
envisions it, would work in a manner anal ogous to the framework
followed in Title VII cases. See United States Postal Serv. Bd.
of Governors v. Aikens, 460 U S. 711 (1983); MDonnell Dougl as
Corp. v. Geen, 411 U S. 792 (1973). If mnority plaintiffs
satisfy the G ngles threshold inquiry, a rebuttable presunption
arises that the community is notivated by racial bias. See

Sol onpbn, 899 F.2d at 1035. If the defendant offers nothing in
rebuttal, the mnority plaintiffs win. However

[i]f. . . the defendant offers proof of other objective
factors in rebuttal, the court nust be satisfied,
before it may rule in favor of the plaintiff[s], that,
under the totality of the circunstances, the mnority
group i s deni ed neani ngful access to the political
process "on account of race or color."” |If the

def endant can affirmatively show that the "social and
hi storical conditions" are such that their interaction
wth the schene will not result in voting
discrimnation, the plaintiff[s] cannot prevail. Such
an affirmati ve showi ng can be made wth evi dence of
objective factors that, under the totality of the
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The typical section 2 vote dilution case--i.e., where a
certain electoral |aw, practice, or structure interacts with soci al
and historical <conditions to cause an inequality in the
opportunities enjoyed by mnority and white voters to elect their
preferred candidates--has two prom nent features: One is a
politically cohesive mnority group (e.g., blacks or Hi spanics)
whose nenbers share political interests and vote together, usually
in a single political party that also includes whites. The other
is the existence of a white mgjority, generally in a different
political party, whose voting strength is sufficient usually to

defeat the conbined strength of mnority votes plus white

"crossover" votes. The problemfor mnority voters in the typical
section 2 case is that they have been subnerged in a white
maj ority--unable to forge a coalition with enough whites to el ect
representatives of their choice. Thus, the Voting R ghts Act, as
interpreted in G ngles and succeedi ng cases, presupposes partisan

voting and asks whether politically cohesive mnority voters have

circunstances, indicate that the voting comunity is
not driven by racial bias.

ld. (internal citations omtted) (enphasis added).
Even Judge Tjoflat recogni zes the concept of racial bloc
voting does not contain any racial aninus requirenent. He notes:

| do not nean to inply that a defendant, by proving
absence of racial bias, can rebut a plaintiff's show ng
of racial bloc voting. . . . Such evidence, however,
does not create an irrebuttable case of vote dilution--
it is irrebuttable proof of only one factor (albeit an
inportant factor) in the totality-of-the-circunstances
test.

ld. at 1035 n.12.
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an unequal opportunity to participate in the political process--a
partisan political process--and to elect representatives of their
choi ce on account of race or color.

Under the mpjority's reasoning, this typical scenario, the
scenario specifically contenplated by the G ngles framework, wll
now preclude a finding of vote dilution. As long as sone whites
vote wwth mnorities in the Denocratic Party, partisan affiliation
will always be a better predictor of election outcones than race
(even if a few mnorities vote Republican). Such circunstances,
under the majority's framework, wll preclude a finding of vote
di lution. In short, the mmjority has effectively eviscerated
section 2 of the Voting Rights Act in communities where there is
any neasurabl e crossover voting by whites. ™

In sum in the context of a challenge to an at-large el ection
schene, there are two ways to view a politically cohesive mnority

group, which, despite the support of sonme whites, is consistently

T The majority inplies that interest group politics did not
begin in Texas until the 1980's, when the Republican Party
energed as a force to be reckoned with. The majority ignores
that, even when Texas was a one party state, there were stil
different factions, or interest groups, within the Denocratic
party. Thus, partisan or interest group politics has al ways been
a feature of Texas' colorful political |andscape. To hold
otherwise is to ignore the past reality. As noted previously,
the evidence in this case reflects that, before 1980, mnority-
preferred candidates lost in Denocratic primary el ections,
generally to white Denocrats; after 1980, mnority-preferred
candi dates may nake it to the general election, but only to | ose
to white Republicans. See LULAC |11, 986 F.2d at 812 n.59.
"From the vantage point of mnority voters--which is the vantage
point of section 2--it is difficult to see howthe arrival of a
two party systemin Texas has altered their ability to
participate in the political process and el ect candi dates of
their choice." 1d.
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unable to elect representatives of its choice. | viewit as one
factor suggesting vote dilution--i.e., that a mnority group is
subnerged in a white nmgjority and unable, despite the support of
sone whites, to elect representatives of its choice. The majority
calls this nerely interest group politics.” O course, in calling
this interest group politics, the majority treats a racial or
| anguage mnority group as a nere "interest group" rather than as
a politically cohesive mnority group striving to nmake its voice
hear d.

C. A nore reasonabl e approach to racial bloc voting,
causati on, and voters' notivations

Rat her than altering the section 2 framework and requiring
mnority plaintiffs to negate partisan politics (or perhaps to
prove racial animus in the electorate) in order to nmake out a prim
facie case of vote dilution, | would adhere to the franmework
established by the |anguage of section 2, as interpreted by the

Suprene Court and this court. To nmake out a prima facie case of

2 | n support of its assertion that partisan politics, not
race, is responsible for the inability of blacks and H spanics to
participate in the political process and el ect representatives of
their choice, the majority notes that "white Denbcrats have in
recent years experienced the sane electoral defeats as mnority
voters." Majority Opinion at 63. It then states:

If we are to hold that these | osses at the polls,

W t hout nore, give rise to racial vote dilution
warranting special relief for mnority voters, a
principle by which we mght justify withholding simlar
relief fromwhite Denocrats is not readily apparent.

Id. The sinple answer to this concern about |limting the reach
of section 2 is that, unlike the mnorities in this case, whites
are not politically cohesive. Thus, contrary to the majority's
assertions, white Denocrats would be no nore able to obtain
relief under section 2 than woul d white Republicans.
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vote dilution, a mnority group would have to satisfy the G ngles
threshold inquiry by denonstrating: (1) that it is sufficiently
| arge and geographically conpact to constitute a majority in a
singl e-nmenber district; (2) that it is politically cohesive; and
(3) that the white majority votes sufficiently as a bloc to enable
it--in the absence of special circunstances--usually to defeat the
mnority's preferred candidate. Gngles, 478 U.S. at 48-51. Once
the mnority group satisfied the Gngles threshold inquiry, it
woul d have to put on evidence of the totality of the circunstances
to denonstrate: (1) that it has an wunequal opportunity to
participate in the political process and el ect representatives of
its choice, see 42 U S.C. § 1973(b); and (2) that this unequal
opportunity to participate and elect is tied to race or color, see

42 U. S.C. 8§ 1973(a). See also LUAC 111, 986 F.2d at 754-55.

To satisfy the third Gngles threshold requirenent--i.e.,
l egal ly significant white bl oc voting--1 would not require mnority
plaintiffs to either negate partisan politics or prove racial
aninus in the electorate. Rather, as | explained in ny earlier
opinion, mnority plaintiffs would have to denonstrate "a white
bloc vote that normally wll defeat the conbined strength of
mnority support plus white “crossover' votes." LULAC |11, 986
F.2d at 745 (quoting Gngles, 478 U S. at 56). This is not
necessarily an easy burden. Mnority plaintiffs would have to
denonstrate, with a fair degree of predictability, the white

majority's success. See Gngles, 478 U S. at 51. They could not
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rely on the loss of an occasional election to establish legally
significant white bloc voting. See id.

| would simlarly |ook to objective factors in analyzing,
under the totality of the circunstances, "the extent to which
voting in the elections of the state or political subdivision is
racially polarized." S. Rep. at 29, 1982 U.S.C C. A N at 206.
That is, | reject the argunent that "racially pol ari zed voting," as
used in the Senate Report, neans racially notivated voting or

voting caused by racial aninmus in the electorate. See LULAC |11

986 F.2d at 748. For the reasons discussed above, | also reject
the majority's nore strained, alternative interpretation of this
requi renent--that racially polarized voting is voting not caused by
partisan affiliation. Finally, although | would hold that the
el ections nost relevant to the racial bloc voting inquiry are those
in which a mnority candi date opposes a white candidate, | would
not characterize racially polarized voting as "the tendency of
citizens to vote for candidates of their owmm race.” Seeid. Inny
view, racially polarized voting is established when "there is a
consi stent rel ationship between [the] race of the voter and t he way
in which the voter votes, . . . or to put it differently, where
[mnority] voters and white voters vote differently." G ngles, 478
U S at 53 n.21.

This is not to say that the causes of racially divergent
voting patterns, or voters' notivations, are irrelevant to the
section 2 inquiry. Such causes are relevant to the white bl oc

voting inquiry under the G ngles threshold test, but only to the
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extent that they call into question the consistency with which the
white bloc will oppose mnority-preferred candi dates. See LULAC
ILIl, 986 F.2d at 745-46 n.6.”® The causes of racially divergent
voting patterns are also relevant to the totality of circunstances
i nquiry. If it can be shown that white voters who consistently
vot e agai nst mnority-preferred candi dates are notivated by raci al
ani nus, such proof could be a signal of vote dilution. See id. at
753-54. As Justice O Connor explained in her G ngles concurrence,
in "a community that is polarized along racial I|ines, racial

hostility" may create even nore of a barrier to participation in

the political process. See 478 U . S. at 100 (enphasis added). It

m ght, for exanple, affect the "likelihood that candi dates el ected
W t hout decisive mnority support would be willing to take the
mnority's interests into account." |d. For the sane reasons,

proof that the white voters are not notivated by racial aninus

1 therefore agree with Justice O Connor's position on the
extent to which explanations for racially divergent voting
patterns are relevant to the white bloc voting inquiry. 1In
G ngl es, she stated:

Evi dence that a candidate preferred by the mnority
group in a particular election was rejected by white
voters for reasons other than those which made that
candidate the preferred choice of the mnority group
woul d seemclearly relevant in answering the question
whet her bl oc voting by white voters will consistently
defeat mnority candi dates. Such evi dence would
suggest that another candidate, equally preferred by
the mnority group, mght be able to attract greater
white support in future elections.

478 U. S. at 100 (enphasis added). As noted previously, see supra

note 3, | read this passage as saying that evidence of partisan
voting patterns that overlay racial bloc voting patterns would
not call into question the consistent defeat of mnority-

preferred candi dates.
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woul d also be relevant to the totality of circunstances inquiry.
The absence of proof of racial aninmus, however, should not weigh
heavily against mnority plaintiffs proceedi ng under section 2.
"[B] ecause overt political racismhas decreased over tine, racial
aninus in the electorate may be difficult, if not inpossible to

detect." LULAC 111, 986 F.2d at 754 (citing United States v.

Marengo County Commin, 731 F.2d 1546, 1571 (11th Gr.), cert.

deni ed, 469 U.S. 976 (1984)).

By refusing to nake racial aninmus in the electorate the focus
of the vote dilution inquiry, | amnot attenpting to sever section
2 from its constitutional underpinnings. Mnority plaintiffs
ultimately have the burden, under the totality of circunstances
inquiry, to denonstrate that their inability to participate in the

political process and el ect representatives of their choice is "on

account of race or color." See LULAC I11, 986 F.2d at 754-55

This inquiry is not a narrow one that focuses on the present
nmotivation of voters, but a blended one that focuses on the past

and present reality of the local political |andscape. See S. REer.

at 30, 1982 U S.C.C.A N at 208 Mnority plaintiffs can neet this
burden by denonstrating some mx of factors under the totality of
the circunstances--such as the existence of racially polarized
voting, a history of official discrimnation, the |lingering
soci oeconom c effects of discrimnation, racial canpaign appeals,
and other features of the current or past racial climate. See

LUAC 111, 986 F.2d at 755.
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Unli ke the majority, then, | cannot conclude that the district
court clearly erred in finding legally significant white bloc
voting and racially polarized voting in Texas district court
el ections--at least with respect to eight of the nine counties at
issue in this case. The Plaintiffs offered evidence sufficient to
support the district court's findings that the white bloc vote in
Bexar, Dallas, Ector, Harris, Jefferson, Lubbock, Mdland, and
Tarrant counties wll wusually defeat the mnority's preferred
candi dat e. The Plaintiffs also offered substantial statistical
evidence of racially polarized, or racially divergent, voting
patterns. The district court's findings with respect to these
specific inquiries are plausible in light of the record viewed as
a whole; therefore, they are not clearly erroneous.

Nor can | join the majority's conclusion that the district
court, by stating that the causes of racially divergent voting
patterns are irrelevant to the section 2 inquiry, commtted
reversible error. The district court was, admttedly, wong to
suggest that the <causes of racially polarized voting are
irrel evant; however, the evidence offered by the State of Texas in
this case concerning the causes of racially divergent voting
patterns is insufficient, in ny view, to negate or undercut the
district court's ultimate finding, in eight of the nine counties,
that blacks and Hi spanics have an wunequal opportunity to
participate in the political process and el ect representatives of

their choice "on account of race or color." See LULAC I11, 986

F.2d at 803-13. The trivariate regression anal yses offered by the
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St ate Defendants sinply do not explain why peopl e vote the way t hey
do. Even under the mgjority's narrow view of the section 2
inquiry, they do not negate "race or color" as an explanation for
the inability of mnorities to elect representatives of their
choice.”™ Mreover, as explained in LUAC IIll, uninformed and
straight-ticket voting along party lines can, and in this case
does, reinforce mnority voters' unequal access to the political
process. |d. at 812.

2. O her Exanples of Alterations in the Section 2 Inquiry

In its efforts to overhaul section 2, the nmgjority does not
stop at refornulating the white bloc voting and racially pol arized
voting inquiries. It also changes--in sone instances, sua sponte--
the rules with respect to several other specific inquiries under
the totality of the circunstances. |In particular, the majority (a)
now uses the |ingering soci oeconomc effects of discrimnation as
a factor arguing against a finding of vote dilution, (b) declares
that the history of official discrimnation against blacks and
Hi spanics is to be entitled to little weight, (c) nmakes certain
factors indicative of current racial bias "particularly” inportant
under the totality of circunstances inquiry, and (d) aggregates
bl acks and Hi spanics in two of the counties, even though no one
sought to do so in the district court. By further altering the
section 2 franework, the majority can confidently conclude that the

evi dence of vote dilution in this case is "weak."

“  This evidence would al so, therefore, be insufficient to
establish a "no racial bias" affirmative defense, as advocated by
Chi ef Judge Tjoflat of the Eleventh Circuit. See supra note 8.
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a. Li ngeri ng soci oeconom ¢ effects of discrimnation:
the paucity of mnority | awers

The majority concludes that the Plaintiffs' vote dilution case
in each of the counties is weakened by the indi sputable fact that,
inall of the counties, the percentage of mnority | awers i s nuch
smal | er than the percentage of mnority voters. The appalling | ack
of mnority judges on the Texas district court bench does not point
towards vote dilution, we are told, because "[t]he absence of
eligible candi dates goes a long way in explaining the absence of
mnority judges." Majority Opinion at 76. Indeed, the majority

proclains that mnorities are overrepresented on the district court

bench. It argues, on the one hand, that the Voting Rights Act is
"not an unbridled license--to explore for exanple the persistent
| ow enrollnment of black |aw students.™ Id. at 146. It then
suggests, however, that blacks are sonehow responsi ble for their
own plight--i.e., for their persistent low enrollnment in |aw
school. See id. at 146-47.7°

| cannot agree with the majority that the |lack or absence of
mnority |awers undercuts the Plaintiffs' vote dilution case
First, in assessing the extent to which mnority candi dates have
been el ected to public office, the appropriate conparison pool has
al ways been the nunber of mnorities in the population. See 42

U S C 8§ 1973(b) ("The extent to which nenbers of a protected cl ass

1 amreferring specifically to the majority's decision to
expl ore low black enrollnent at Louisiana State University Law
School. This "exanple" has about as nuch to do wth this case as
does George WAl lace's decision to crown a black honecom ng queen
at halftinme of a football gane at the University of Al abama. See
LUAC II1, 986 F.2d at 819 (Hi ggi nbotham J., dissenting).
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have been elected to office in the State or political subdivision
is one circunstance which nmay be considered: Provi ded, That
nothing in this section establishes a right to have nenbers of a
protected class in nunbers equal to their proportion in the

popul ation); see also LUAC III, 986 F.2d at 750-52.7® Second, in

nost of the counties at issue in this case, there are nunerous
mnority lawers who are well-qualified for the job of Texas
district court judge. According to the State of Texas' own
exhibits, there are hundreds of eligible mnority | awers in Bexar
(317 eligible H spanics), Dallas (184 eligible blacks), and Harris
counties (446 eligible blacks). There are al so significant nunbers
of mnority lawers in several of the other counties. As the
district court correctly found, "even if there is sone relationship
between the low nunber of mnority judges and the nunber of
eligible mnority |lawers, that fact does not explain why well

qualified eligible mnority |awers |ose judicial elections.”

® As the Houston Lawyers' Association noted at oral
argunent, the Voting R ghts Act is not about equal enpl oynent
opportunities; it is about the equal opportunity of voters to
participate in the political process and el ect representatives of
their choice. In this regard, it is interesting to note that the
majority, in proclaimng that mnorities are overrepresented on
the district court bench, frequently considers mnority judges
who were not mnority-preferred candidates. |[In Dallas County,
for exanple, the majority recites that five of the thirty-six
district judges are black. Wat the nmajority does not say is
that the two bl ack judges who won parti san el ecti ons were not
even the preferred candi dates of the black community. The
majority also ignores the fact that, at the tine of trial in
Dal | as County, no black candidate with the support of the black
comunity had ever won a contested election for district judge.
See LULAC |11, 986 F.2d at 785.
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Even nore inexcusable, however, is the mgjority's refusal to
recogni ze that the conparative lack of mnority | awers constitutes
evi dence of the |lingering socioeconom c effects of discrimnation,
which argues in favor of a vote dilution finding. The Senate
Report acconpanying the anended section 2 instructs courts to
consider "the extent to which nenbers of the mnority group in the
state or political subdivision bear the effects of discrimnation

in such areas as education, enploynent, and health, which hinder

their ability to participate effectively inthe political process.™
S. Rep. at 29, 1982 U S.C.C A N at 206. The mgjority recognizes,
as it nmust, that no one has "questioned [P]laintiffs' assertion
that disparities between white and mnority residents in severa
soci oecononmi c categories are the tragic legacies of the State's
discrimnatory practices.”" Mjority Qpinion at 77. The Plaintiffs
i ntroduced exhibits in each of the counties showi ng that mnorities
| ag unreasonably behind whites in terns of incone, education, and
enpl oynent . Along these lines, it cannot seriously be disputed
that the lack of eligible mnority lawers is in no snmall part the
result of past racial discrimnation in Texas schools--
discrimnation that remains unrenedied in sone cases even to this

day. 77

" For nmost of its history, Texas has maintai ned--at al
| evels--a racially discrimnatory education system See, e.qQ.,
Sweatt v. Painter, 339 U S. 629 (1950) (holding that the
Uni versity of Texas Law School's racially discrimnatory
adm ttance policy violated the Equal Protection clause of the
Fourteenth Anendnent). This system of dual schools, which were
undoubt edl y separate and unequal, began to be renedied as early
as 1960 in the Houston public school system See Houston | ndep.
Sch. Dist. v. Ross, 282 F.2d 95 (5th Cr. 1960) (affirm ng
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Nor can one seriously dispute that this lingering
soci oeconom c effect of discrimnation hinders the ability of

mnorities to participate in the political process. Contrary to

district court order which required desegregation of schools to
begin in Septenber 1960); see also Flax v. Potts, 464 F.2d 865,
867 (5th Gr.) (noting that Fort Wrth | ndependent School

District had official policy of segregation until 1967), cert.
deni ed, 409 U. S. 1007 (1972). Oher communities, however, began
dismantling their dual school systens at a nuch |ater date. See
United States v. CRUCIAL, 722 F.2d 1182 (1983) (affirmng
district court's finding that Ector County engaged in intentional
segregation of black and H spanic students, which extended into
the 1981-82 school year); Gaves v. Barnes, 378 F. Supp. 640, 648
(WD. Tex. 1974) (three-judge court) (finding that twenty years
after the Suprene Court's decision in Brown v. Board of

Education, 347 U. S. 483 (1954), the Beaunont |ndependent School
District continued to bus black children away fromtheir

nei ghbor hood school s and across town to all-black school s),
vacated sub. nom Wite v. Regester, 422 U S 935 (1975); id. at
654-55 (recogni zing that authorities in Lubbock County maintained
racially and ethnically segregated schools until the 1970's). As
a result of these desegregation efforts, many of the school
districts that were under court supervision for sone twenty years
finally achieved unitary systens during the 1980's. See, e.q.,
United States v. Texas Educ. Agency, 138 F.R D. 503, 505 (N. D
Tex. 1991) (noting that Lubbock I ndependent School District was
declared to be a unitary systemin May 1988), aff'd, 952 F.2d 399
(5th Gr. 1991), cert. denied, 112 S. . 2992 (1992); Flax V.
Potts, 725 F. Supp. 322, 330 (N.D. Tex. 1989) (declaring Fort
Wort h I ndependent School District to be unitary), aff'd, 915 F. 2d
155 (5th Cr. 1990); Covington v. Beaunont |Indep. Sch. Dist., 714
F. Supp. 1402, 1404 (E.D. Tex. 1989) (noting that Beaunont

| ndependent School District was declared unitary in 1984). The
only notable exception in this regard is the Dallas public school
system which continues to be under court supervision. See Tasby
v. Edwards, 807 F. Supp. 421 (N.D. Tex. 1992)

The point of this discussion is that many mnorities
residing in the target counties at issue in this case--especially
those who are forty or ol der--attended segregated schools. This
is precisely the age group from whi ch one woul d expect state
district court judges to be drawn. How one can say that this
past discrimnation does not hinder the current ability of blacks
and Hi spanics to participate in the political process involving
the election of state district court judges escapes ne.
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the majority's suggestions otherwi se,’® "[t]he requirenent that the
political processes | eading to nom nation and el ection be "equally
open' to participation by the group in question extends beyond
formal or official bars to registering and voting, or [even] to

mai ntaining a candidacy." Id. at 30, 1982 U S.C.C. A N at 208

(enphasis added); see also Shaw v. Reno, 113 S. C. 2816 (1993)

(noting that the success of the Voting Rights Act of 1965 in
reduci ng the spread between bl ack and white voter registration did
not suffice to root out other racially discrimnatory voting
practices, such as multi-nmenber or at-large electoral systens);

Reynolds v. Sinms, 377 U. S. 533, 555 n.29 (1964) ("There is nore to

the right to vote than the right to mark a piece of paper and drop
it in a box or the right to pull a lever in a voting booth.").
That is, the question of whether the l|ingering socioeconomnc
effects of discrimnation hinder the ability of mnorities to
participate in the political process is nuch broader than asking
whet her they register and vote at rates equal to whites. See S.
Rep. at 6, 1982 U S.C.C A N at 183 (noting that "registration is

only the first hurdle to full effective participation in the

® The majority holds that Plaintiffs can only show
depressed political participation by pointing to | ow voter
registration or |low voter turnout rates. Based on this hol ding,
it reverses as clearly erroneous the district court's finding
t hat bl acks and H spanics throughout the State of Texas continue
to bear the effects of past discrimnation, which hinder their
ability to participate in the political process. Thus, while the
majority uses the lack of mnority |lawers against the Plaintiffs
Wth respect to the inquiry into the nunber of mnority judges,
it ignores the lack of mnority |lawers on the question of
whet her the |ingering socioeconomc effects of discrimnation
hi nder the ability of blacks and H spanics to participate in the
political process. This is absurd.
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political process"); id. at 30 n.120, 1982 U S. C.C A N at 208
n.120 ("[T]he conclusion . . . that in fact [mnorities] halve]
regi stered and voted w thout hindrance" is not dispositive under
section 2). One aspect of the ability to participate in the
political process nust surely include the ability to run for the
office, and as long as mnorities continue to bear the effects of
past discrimnation in education and enploynent, their ability to
participate in the Texas district court political process will be
severely hindered. See TeExX. ConsT. art. V, 8 7 (establishing
eligibility requirenents for district court judges).

Thus, like the majority, | would hold that the relative | ack
of eligible mnority candidates is relevant to the section 2
i nquiry. Unlike the majority, however, this indisputable fact
would not argue against a finding of dilution; it would be
conpelling evidence of the extent to which blacks and Hi spanics
continue to "bear the effects of discrimnation in such areas as
education [and] enploynent, . . . which hinder their ability to
participate effectively in the political process.” S. Rep. at 29,

1982 U.S.C.C. AN at 206."°

 There is also testinmony in the record suggesting that the
ability of mnorities to run in county-wi de elections is hanpered
by their lack of financial resources. The mgjority, after
wei ghing this evidence with other evidence suggesting that
mnorities were able to raise funds, finds that mnorities were
able to run well-financed canpaigns. |t thus concludes that the
testinony fromseveral w tnesses about mnority candi dates' |ack
of financial resources does not support the district court's
finding that the |ingering socioeconomc effects of
discrimnation hinder the ability of mnorities to participate
effectively in district court elections. | disagree. 1In ny
view, the testinony of these witnesses, as well as Dr.
Brischetto's expert testinony on the subject, provide further
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b. Past official discrimnation

The mjority also suggests that the Ilong history of
di scrim nation agai nst bl acks and Hi spanics in Texas is entitledto
little, if any, independent weight under the totality of the
circunstances. The mgjority recognizes that "Texas' |long history
of discrimnation against its black and H spanic citizens in all
areas of public life is not the subject of dispute.” Majority
Qpinion at 77. However, in discussing the totality of the
circunstances in its application of the law to each county, the
maj ority brushes over this history as if it were sonehowirrel evant
to the section 2 inquiry. | cannot join this decision to anend
section 2.

The Senate Report specifically instructs courts to consider,
as an i ndependent factor under the totality of the circunstances,
"the extent of any history of official discrimnation in the state
or political subdivision that touched the right of the nenbers of
the mnority group to register, to vote, or otherwise to
participate in the political process."” S. Rep. at 28, 1982
USCCAN at 206. By including this factor as a signal of vote

dilution, Congress made a |egislative decision, which we nust

support for the district court's finding in this regard.
Moreover, as | noted in ny earlier opinion, the issue of
whet her bl acks and Hi spanics continue to suffer the effects of
discrimnation--effects that hinder their ability to participate
in the political process--was not a contested issue at trial and
has not been pursued by the parties on appeal. See LULAC |11,
986 F.2d at 782-83 n.41. The majority's decision to pursue this
i ssue and reverse the district court's finding on clearly
erroneous grounds is, thus, a further indication of its
i nsi stence on cl eani ng up--or cleaning out--section 2.
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respect, that evidence of past discrimnation--even standi ng al one-

-is a factor pointing toward vote dilution under section 2.

I ndeed, in anending section 2 and enacting the results test,
Congress intended to renedy past discrimnation. It expressly
found "that voting practices and procedures that have

discrimnatory results perpetuate the effects of past purposeful

discrimnation.” |d. at 40, 1982 U S.C C. A N at 218 (enphasis

added). The majority effectively ignores this | egislative decision
by requiring Plaintiffs to denonstrate that the effects of past
discrimnation "actually hanper the ability of mnorities to
participate.” Majority Qpinion at 77.

The majority thus attenpts, in the words of Charles Bl ack,
Jr., to "uncouple present frompast." Charles L. Black, Jr., And

Qur Posterity, 102 YALE L. J. 1527, 1529 (1993). As Professor Bl ack

aptly observes, however,

Thi s di sconnection of present frompast . . . cannot
be made to seem successful today, any nore than in 1883.
Anmerican slavery |l asted nore than two centuries, not too
far from twice the tinme since its abolition. Even
abolition was not the end. Quite soon after the Cvil
War, the national effort to renedy the situation of the
newy free was as good as abandoned; in the places where
nmost of themlived they were not even so much as al | owed
to vote in the only election that counted; per capita
public expenditures in public schools for their children
ran far below-sonetines by a factor of one to ten--
expenditure in white schools. The paradox of "separate

but equal," inprovised--like the white primary--with a
broad knowi ng wi nk, not only inprisoned black people in
these schools, but also cut off all black people,

children and grown-ups, from any kind of equal
participation in the common life of the community.

Id. at 1529-30; see al so supra note 15.
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The sinple fact is that blacks and H spanics in Texas have
i ndi sputably been the victins of official discrimnation in all
areas of life. The district court was warranted i n taking judici al
notice of this history, and in giving it weight in decidi ng whet her
the Plaintiffs denonstrated an inability to participate in the

political process and elect representatives of their choice "on
account of race or color." For the majority to suggest otherw se
is to "publish a general Act of Oolivion." Black, supra, at 1530.
Il wll not join such an act.

C. The el evati on of several factors under the totality
of circunstances inquiry

The majority further reveals its intent to shift the focus of
the section 2 inquiry by elevating certain factors under the
totality of the circunstances. |In particular, the ngjority states
that, in determning the strength of a vote dilution case, courts
must consi der, anong other things: the willingness of the racial
or ethnic majority to give their votes to mnority candi dates of
their own party; whether the mnority plaintiffs have found proof
of racial canpaign appeals; and whether elected officials were
found to be non-responsive to the needs of mnority voters.

These factors are undoubtedly relevant to the section 2
inquiry, but to elevate them as the mpjority does, changes the
focus of the analytical framework. Al of them-the wllingness of

white voters to vote for mnority candi dates of their own race, 8

8 |n reversing the district court's findings of vote
dilution, the majority places heavy enphasis on the fact that, in
several of the counties, white majorities voted for Republican
mnority judicial candidates. It also creates the inpression
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t he exi stence of raci al canpai gn appeal s, and t he responsi veness of
el ected officials--are concerned primarily wth current racial
aninmus in either the electorate, in candidates, or in elected
of ficials. In ny view, current racial hostility is not the
ultimte focus of section 2. See supra Part |.A 1.c.

Mor eover, elevating these factors i gnor es Congr ess
instructions in the Senate Report that "there is no requirenent
that any particul ar nunber of factors be proved, or that a majority
point one way or the other." S Rep. at 29, 1982 U S.C.C. A N at
207. In particular, it ignores the statenent in the Senate Report
that "[u] nresponsiveness is not an essential part of plaintiff's

case."). ld. at 29 n.116; 1982 U S.C.C A N at 207; see also

that the Republican Party aggressively recruited mnority
candidates in all of the counties at issue. Mjority Opinion at
63. This picture is not entirely accurate.

Wil e there was evidence in Dallas County that two bl ack
Republican district court candi dates were elected with the
support of the white majority, there was al so expert testinony,
based on a tel ephone survey, that nost voters in Dallas County
had absolutely no idea of the race of the candidate for whomt hey
were voting. At nost, then, this evidence shows that white
voters in Dallas County could not have been notivated by specific
raci al aninus toward candidates. But this is only because of the
so-call ed anonymty factor. There was also, admttedly, evidence
suggesting that the Republican Party in Dallas County attenpted
to recruit mnority candi dates.

As for the other counties, however, there is little, if any
evidence that white majorities would support Republican mnority
candidates in district court elections. This is because, as best
| can tell fromthe record: (1) in Harris County, only one black
Republican district court candi date won a contested district
court election; (2) in Bexar County, only one H spanic Republican
won a contested district court election; and (3) in Tarrant
County, only one black Republican won a contested district court
election. This lack of Republican mnority district court
candidates also calls into question the najority's assertion that
the Republican Party actively recruited mnority candidates in
other counties. There is very little evidence of any such
recruitment in counties other than Dall as.
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United States v. Marengo County Commin, 731 F.2d at 1571 (The

absence of racial canpaign appeals "should not weigh heavily
against a plaintiff proceeding under the results test of section
2."). Unlike the majority, then, | would not el evate these factors
under the section 2 inquiry.

d. Forcing mnority groups to proceed as a coalition

Finally, the majority denonstrates the extent to which it wll
go to overhaul section 2 (and to preserve Texas' nethod for
el ecting district court judges) by holding that the district court
clearly erred in refusing to give equal weight to elections
i nvol ving whites and Hi spanics in Harris and Tarrant counties. In
both of these counties, Plaintiffs proceeded only on behalf of
bl ack voters. The mgjority, noting that political cohesion is a
"question of fact" and not a strategic card, nakes a finding of
fact on appeal that bl acks and Hi spanics in these two counties are
politically cohesive. It makes this fact finding even though the

parties never requested the district court to do so.®

8 | ndeed, as | noted in ny earlier opinion in this case,
Wth respect to Harris County, the parties specifically argued in
the district court (and requested a fact finding) that "Bl acks
and Hi spanics together in Harris County do not constitute a
politically cohesive mnority group."” See LULAC II1, 986 F.2d at
789. And in Tarrant County, no party ever requested a fact
finding that blacks and H spanics are politically cohesive. See
id. at 799-800 n. 49.

The majority asserts that the parties' failure to request a
finding on the question of whether blacks and H spanics in Harris
and Tarrant counties is beside the point. It argues that the
claimraised on appeal is that the district court inproperly
refused to consider elections involving H spani c candi dates,
el ections studied by the State of Texas' own expert. This latter
gquestion, the majority asserts, "is nost assuredly before" this
court. | disagree.

The State of Texas, in areply brief to the original panel
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By making this finding, the majority shows a conplete | ack of
judicial restraint. Regardless of what one thinks about allow ng
various mnority groups to voluntarily conbine thenselves for
section 2 purposes,® it is clear that, if such coalition mnority
groups are permtted, "proof of mnority political cohesion is al

the nore essential." Gowe v. Emson, 113 S. . at 1085. In ny

view, it is not within the power of a federal appellate court to

make this fact finding--especially where none was requested bel ow.

that heard this case in 1990, raised this issue for the first
time on appeal. It asserted:

If [a coalition of blacks and Hi spanics] can be proved
by voting rights plaintiffs in order to help them neet
the first two G ngles preconditions, what prevents
voting rights defendants from proving the existence of
such a de facto coalition in order to shed Iight on
whet her the third G ngles precondition can be net? The
district court denied the State O ficials that
opportunity in the targeted counties, including Harris
and Tarrant Counties, by treating as irrelevant the
nunmer ous races anal yzed there invol ving Angl o judici al
candi dat es versus Hi spanic judicial candidates .

Thus, the defendants "raised" this issue by asking a rhetorical
question in a reply brief. Even if there were nothing to prevent
voting rights defendants from proving the existence of a de facto
coalition between blacks and Hi spanics in Harris and Tarrant
counties, the problemwth the argunent is that the State of
Texas sinply did not seek to prove this fact in front of the
district court and, with regard to Harris County, expressly
requested a fact finding to the contrary.

82 The mpjority curiously does not feel the need to revisit
our decision in Canpos v. Gty of Baytown, 840 F.2d 1240, 1244
(5th Gr. 1988), cert. denied, 492 U S. 905 (1988)--despite the
fact that several of ny coll eagues obviously disagree with the
principle of allowng mnorities to proceed as a coalition under
section 2. See Canpos v. City of Baytown, 849 F.2d 943 (5th Cr
1988) (Hi ggi nbotham J., joined by Gee, Garwood, Jolly, Davis,
and Jones, JJ., dissenting fromdenial of rehearing en banc);
League of United Latin Anerican G tizens, Council No. 4386 v.
M dl and I ndep. Sch. Dist., 812 F.2d 1494, 1503 (5th G r. 1987)
(Hi ggi nbotham J., dissenting).
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3. The Result of the Majority's Handi work

In sum | reject the mpjority's characterization of the
evidence of vote dilution offered in this case. It can only be
characterized as weak by altering the section 2 inquiry, which the
majority does freely. No longer is the inquiry a blended one
whi ch | ooks to the past and present reality of the |local political
| andscape. It is now a selective inquiry into the present. I
cannot join this restructuring of the section 2 inquiry.

B. The Weight of the State of Texas' Interest in Miintaining the
Current El ectoral System

Nor can | join the majority in its conclusion that the State
of Texas' interest inmaintainingits current system-specifically,
its interest inlinking electoral base to "primary jurisdiction"--
is substantial enough to outweigh the Plaintiffs' proof of vote
dilution. This interest is little nore than tenuous and coul d not
out wei gh even weak evi dence of vote dilution.

The majority argues that Texas links the primary jurisdiction
of its district courts with their electoral base in order to
preserve the val ues of independence and accountability. This so-
called linkage interest, we are told, is substantial, because it
represents the State of Texas' decision about what constitutes a
state district judge. According to the mmjority, by Ilinking
district judges' electoral base with their area of primry
jurisdiction, the State of Texas has nade a decision simlar to the

State of Mssouri's decision in Gegory v. Ashcroft, 111 S. C.

2395 (1991), to have age qualifications for its judges.
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Assum ng arguendo that we are supposed to wei gh non-tenuous
state interests against proven vote dilution,® there are severa
flaws in the majority's analysis of the strength of Texas' I|inkage
i nterest. First, | remain unconvinced that Texas insists on
linking "primary jurisdiction" with electoral base. Al so, thereis
a serious question as to whether this linking of primary
jurisdiction with electoral base actually pronotes the val ues of
i ndependence and accountability. Finally, Texas' |inkage interest
can be equally served by other neans, neans that would not dilute
mnority voting strength. Once these anal ytical flaws are exposed,
it becones clear that Texas' decision to link electoral base with
primary jurisdiction is not at all conparable to Mssouri's
decision in Gegory to have age limts for its trial judges.

1. Questioning Texas' Insistence on Linkage

The majority concludes that the State of Texas does in fact
link the primary jurisdiction of state district court judges with
their electoral base. In doing so, it ignores that the concept of

"primary jurisdiction" is found nowhere in Texas |aw. It also

8 Before the Suprenme Court's decision in Houston Lawyers
Association v. Attorney General of Texas, 111 S. . 2376 (1991),
courts considered, in the liability phase of a section 2 case,
only whether the state's interest in the current electoral schene
was tenuous. Although |I have sonme questions as to whether the
Court, in Houston Lawers' Association, neant to change the
inquiry and require proven vote dilution to be bal anced agai nst
non-tenuous state interests, see LUAC II1l, 986 F.2d at 757-64, |
recogni ze that the Court's opinion in that case can be read to
requi re such bal ancing. See also Robert B. MDuff, Judicial
El ections and the Voting Rights Act, 38 Lov. L. Rev. 931, 958-60
(1993).
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ignores that any historical insistence on "linkage" has been
seriously underm ned in recent years--and in recent weeks.

As discussed in ny earlier opinion, state district judges in
Texas do not have "primary jurisdiction"” that is co-extensive with

a county. See LULAC IIIl, 986 F.2d at 767; see also McDuff, supra

note 21, at 956-57. They may have primary venue responsibility
that coincides with county lines, but a state district judge has
state-wide jurisdiction. See Tex. ConsT. art. V, 8 8. For exanple,
a state district judge elected only by the voters of Travis County
has the power to decl are unconstitutional the entire state's net hod

of financing public schools. See Edgewood Indep. Sch. Dist. v.

Kirby, 777 S.W2d 391 (Tex. 1989) (affirmng trial court's
decision). Thus, it is msleading for the majority to insist that
Texas links the "primary jurisdiction" of district court judges
wth their electoral base. |ndeed, the very opposite is the case:
a Texas district judge's jurisdiction extends far beyond his or her
el ectoral base. The mgjority is saying no nore than that Texas'
el ectoral districts, which are no snmaller than a county, usually
coincide wth the venue unit under Texas law, which is also the
county.

Mor eover, Texas does not insist that its district judges be
elected froman area no smaller than a county. Since 1985, the
Texas Constitution has specifically authorized the voters of a
county to decide to elect their district judges from an area
smal l er than a county. See Tex. ConsT. art. V, 88 7, 7a. Texas

al so makes extensive use of visiting and retired judges, thus
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indicating its wllingness to use judges who either were not
el ected at all or whose electoral base is not at all |inked to sone

anor phous concept of "primary jurisdiction." See LULAC |11, 986

F.2d at 768. Also relevant in this regard is the State of Texas
W llingness to settle this lawsuit, which is discussed nore fully
in Part 11 infra. The Governor, the Attorney GCeneral, and the
el ected representatives of the people of the state have all
expressed approval of a settlenent calling for the election of
district judges fromareas that are smaller than a county. These
recent events undoubtedly call into question the State of Texas'
i nsi stence on |inkage.

2. Questioning the Val ue of Linkage

Even if the State of Texas did consistently link a district
judge's electoral base wth venue, there is a serious question as
t o whet her such insistence on |inkage would in fact advance Texas'
interests injudicial accountability and i ndependence. Thereality
is that Texas's venue rules do not, and were not neant to, ensure
the accountability of judges. Moreover, there are flaws in the
assunptions underlying majority's assertion that |inkage serves to
advance the i ndependence and fairness of district judges.

| do not see, and the majority does not explain, how |inking
el ectoral base with venue advances the State of Texas' interest in
judicial accountability. |If Iinkage did advance such an interest,
one m ght expect the state's venue rules to reflect this purpose.
As previously noted, however,

The Texas venue rules have not been drafted to insure
that parties appear before judges for whomthey have had
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an opportunity to vote. I nstead, the venue rules for
lawsuits involving living persons. . . "were, in the
mai n, mani festly adopt ed to pr event serious
i nconveni ences and probable injury to defendants. . . .
Snyder v. Pitts, 150 Tex. 407, 241 S.W2d 136, 142
(1951).

LUAC 111, 986 F.2d at 768. Mbreover, given the unusually |arge
size of the election districts in several of the counties at issue
in this case, it strains credibility to maintain that |inkage
advances the state's interest in judicial accountability. As
several of the defense witnesses at trial testified, nost people
have no idea of who they are voting for in district court
el ections. These observati ons suggest that |inkage in the | arge
counties at issue in this case, rather than advancing the val ue of
judicial accountability, actually detracts fromit. See also H J.
of Tex, 73d Leg., R S. 479, 482 (1993) (Address of Chief Justice
Thomas R Phillips) (arguing that retention elections should be
used to enhance the accountability of judges and suggesting that,
under the current system "the people have no neani ngful vote").
As for the State of Texas' interest in judicial independence,
I i nkage advances it, if at all, only marginally. What ensures
judicial independence are the integrity of individual judges and
t he Texas Code of Judicial Conduct, which directs judges not to be
swayed "by partisan interests, public clanor, or fear of
criticism" Tex. CooeE oF Juniad AL Conpuct, Canon 3, pt. A(l). The
argunent that |inkage advances the State of Texas' interest in
judicial independence is, at bottom a snobkescreen: It suggests
that district judges who are currently elected by white najorities,
often with the substantial support of plaintiffs' |awers, defense
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| awyers, or sonme other interest group, are responsive to the needs
of all voters in the county--including mnority voters. Yet it
assunes that a judge elected from a majority-mnority district
woul d sonmehow be less willing to follow his or her oath or to be
responsive to the needs of all. There is absolutely no evidence in
the record to support such an assunption. See also McDuff, supra
note 21, at 949 ("O course, absolutely no reason exists to believe
t hat bl ack judges el ected frommajority black districts or H spanic
judges elected frommjority Hi spanic districts will be any nore
"partisan advocates' than the white judges presently elected from

majority white districts.").

3. The Exi stence of Less Intrusive Means

Finally, Texas' |inkage interest is weakened by the existence
of less intrusive neans. | am referring specifically to the
possible use of limted or cunulative voting. Both of these

met hods of el ection would preserve the link, to the extent thereis
any, between a district judge's electoral base and his or her area
of primary venue responsibility. It would also serve, at least to
the sanme extent as the current nmethod of electing judges, Texas'
interests in having accountabl e and i ndependent judges.

The mpjority's refuses to consider cunulative and |limted
voting as a less intrusive neans. It argues that, because
"[l]imted and cumulative voting are election nechanisns that
preserve at-large elections,” they "are not “renedies' for the
particul ar structural problemthat the plaintiffs have chosen to

attack." Mjority Qpinion at 103. Thus, the mgjority decides,
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"[wWe wll not discount [the state's] interest based upon purported
remedi es that preserve the challenged at-large schene." 1d.

The majority msses the point. The Plaintiffs in this case
all ege that Texas' current nethod of electing district judges in
county-wi de elections dilutes their voting strength. Contrary to
the mpjority's hypertechnical argunment, cunulative or Ilimted
voting would renove the dilutive aspect of the current at-I|arge
system which is what the Plaintiffs are chall enging. That it
would also preserve county-wide elections nerely serves to

denonstrate that it is a less intrusive neans for advanci ng Texas'

asserted interests. The majority's refusal to consi der these other
means, in determning the weight of the state's interests, is
i ndef ensi bl e. &

4. The Nature of Texas' Linkage Interest

Contrary to the mpjority's assertions, Texas' interest in
linking the electoral base of its judges with venue is not a
deci sion about what constitutes a state district court judge;
indeed, it is nothing nore than a decision about how to elect
district court judges. The state's insistence on |inking the

el ectoral base of district judges with their area of primry venue

8 Even Chief Justice Phillips has publicly recognized that
a systemusing limted and cunul ative voting could renedy the
dilutive aspect of Texas' current at-large election system |In
his recent State of the Judiciary Address, he noted that
"[Minority voters could be protected by any nethod which permts
votes to be aggregated or |limts each voter to fewer votes than
t he nunber of positions to be filled." HJ. o Tex., 73d Leg.,
R S. 479, 483 (1993). He further stated that, "[while little
used in judicial elections, such procedures have | ong been used
in both public and private elections around the world." Id.
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responsibility has, in recent years and recent weeks, al nost
evaporated, and there are serious doubts as to whether |inkage in
fact advances the values of judicial accountability and
i ndependence. Further, there are other neans to preserve the so-
called linkage interest. Unlike the majority, then, | cannot say
that the State of Texas' interest in linkage--which is sinply a
short-hand way of referring to its interest in maintaining the
status quo--is anything |like Mssouri's decision in Gegory about
the qualifications of a state judge.

| would therefore hold that the state's interest in |inking
the electoral base of its judges with their primry venue
responsibility, allegedly to foster judicial independence and
accountability, islittle nore than tenuous. At best, the argunent
i s about appearances. At worst, it exhibits an unfounded fear of
having judges elected from mgjority-mnority districts. I n any
event, the magjority's conclusion that this interest is substanti al
is not founded in the record, in Texas law, or in reality. It
coul d not outwei gh the evidence of vote dilution in this case even

if that evidence were only weak, which it manifestly is not.

1. THE MOTI ON TO REMAND

Gven the majority's m sqguided and destructive efforts on the
merits of this case, one mght reasonably ask why the Plaintiffs
and the State of Texas, acting through its Attorney General, were
not given the opportunity to settle this dispute. The majority

offers three reasons: First, the majority suggests that the notion
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to remand shoul d be denied because the Texas Attorney Ceneral is
sonehow acting beyond the scope of his authority. The majority
also nmakes a related argunent that the notion nust be denied
because not all of the "defendants" have consented to the remand or
to the proposed settlenent. Finally, the majority declines to
remand for a hearing on the proposed settlenent on the ground that
the settlenent is inconsistent wth state | aw.

As expl ained below, none of the reasons proffered by the
maj ority precludes a remand for purposes of conducting a settlenent
heari ng. That is, the majority could have easily renmanded this
case, but chose not to because it wanted to reach the nerits of
this case and overhaul the Voting Rights Act. | cannot enbrace
such reasoni ng.

A. Does the Attorney Ceneral Have the Authority to Settle this
Lawsui t ?

I n suggesting that the Texas Attorney CGeneral is acting beyond
the scope of his authority by agreeing to the proposed settl enent
and requesting a remand, the nmajority m sperceives the nature of
the Attorney General's status in this |awsuit. That is, the
majority treats the Attorney General as just another |awer who is
representing the various officials nanmed as defendants. The
Attorney General, however, is not just another |awer; he is also
a naned defendant, as well as the chief | egal officer for the State
of Texas inthis litigation. As such, he had the power under Texas
| aw t o negoti ate and execute the proposed settlenent and to request

a remand of this case.
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1. The Nature of this Lawsuit

The majority correctly notes that the Plaintiffs in this case
filed suit against the Attorney General of Texas, the Texas
Secretary of State, and the nenbers of the Texas Judicial Districts
Board (including the Board' s chairman, Chief Justice Phillips).
These defendants were not naned in their individual capacities, but
only intheir official capacities. The Plaintiffs were apparently

required to do this under the Suprenme Court's El eventh Anendnent

jurisprudence--specifically, under the fiction of Ex Parte Young,
209 U. S. 123 (1908), which holds that a suit for declaratory and
injunctive relief against state officers does not constitute a suit

agai nst the state for El eventh Anendnent inmmunity purposes. 8

8 The general rule is that, for purposes of determ ning
whet her a suit in federal court is barred by the El eventh
Amendnent, an official-capacity lawsuit is a suit against the
state itself rather than a suit against the nanmed official. In
Kentucky v. Graham 473 U.S. 159, 165-66 (1985), the Court
expl ai ned:

Personal - capacity suits seek to inpose persona
liability upon a governnent official for actions he

t akes under color of state law. See, e.qg., Scheuer v.
Rhodes, 416 U. S. 232, 237-38 (1974). OOficial-capacity
suits, in contrast, "generally represent only another
way of pleading an action against an entity of which an
officer is an agent." Mnell v. New York Gty Dept. of
Social Services, 436 U. S. 658, 690 n.55 (1978). As

|l ong as the governnent entity receives notice and an
opportunity to respond, an official-capacity suit is,
in all respects other than nane, to be treated as a
suit against the entity. Brandon [v. Holt, 469 U S

464, 471-72 (1985)]. It is not a suit against the
official personally, for the real party in interest is
the entity.

(enmphasis in original). Oficial-capacity |lawsuits, because they
are in essence |lawsuits against the state, are generally barred
by the El eventh Amendnent. See Kentucky v. Graham 473 U. S. at
167 n.14 ("Unless a State has waived its El eventh Anendnent
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Jurisdictional fictions notw thstanding, | would hold that, at
| east for purposes of determ ning whether this case should be
remanded, this is a suit against the State of Texas itself.
| ndeed, in one of our previous opinions, we recognized that the

Plaintiffs sued "Texas through its officials.” League of United

Latin Anerican Citizens, Council No. 4434 v. Cenents, 923 F. 2d

365, 367 (5th Cr. 1991) (Gee, J.) (en banc); see also id. (again

recognizing that the "defendant” in this case is "the state").
G ven the fact that section 2 only prohibits a "State or politica
subdivision" from enploying <certain voting practices and
procedures, see 42 U S C. § 1973(a), our recognition that this

lawsuit was in all aspects (other than for El eventh Anendnent

imunity or Congress has overridden it, . . . a State cannot be
sued directly in its own nanme regardless of the relief sought.")
(citing Alabama v. Pugh, 438 U. S. 781 (1978)).

There is an exception to this rule. Specifically, "[i]n
i njunctive or declaratory action grounded on federal |aw, the
State's imunity can be overcone by nam ng state officials as
defendants." Kentucky v. Graham 473 U.S. at 169 n.18. As the
Suprene Court itself has recognized, this exception is based
purely upon a legal fiction. See, e.d., Pennsylvania v. Union
Gas Co., 491 U. S 1, 26 (1989) (recognizing that Ex Parte Young
established a "fiction"); Cory v. Wite, 457 U S. 85, 95 (1982)
(referring to "fiction of Ex Parte Young"); Pennhurst State
School & Hosp. v. Halderman, 465 U.S. 89, 105 (1984) (sane).
Under this fiction, because state officers have no authority to

an

violate federal law, their illegal acts, although qualifying as
"state action," are not "acts of the state"; therefore suits to
enjoin those acts or to declare themillegal are not precluded by

the El eventh Anendnent. See Young, 209 U. S. at 159-60. Thus,
under the Young fiction, "official capacity actions for
prospective relief are not treated as actions agai nst the State"
for purposes of the Eleventh Amendnent. Kentucky v. Graham 473
U S at 167 n.14. But see also D anond v. Charles, 476 U S. 54,
57 n.2 (1986) (noting, in context of suit against state officials
for declaratory and injunctive relief, that "[a] suit against a
state officer in his official capacity is, of course, a suit

agai nst the State").
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purposes) filed against the State of Texas was entirely warranted.

See al so League of United Latin Anerican Ctizens, Council No. 4434

v. Cenents, 884 F.2d 185, 189 (5th G r. 1989) ("A voting rights

case challenges the election process rather than the individuals

hol ding offices.") (enphasis added).

This case is not, therefore, like Public Utility Conmm n of

Texas v. Cofer, 754 S.W2d 121 (Tex. 1988), where the Attorney

Ceneral's clients--two state agencies which he was obligated to
represent under separate statutes®--were on opposing sides of
litigation in state court. Thus, it is not a case where we nust be
concerned with possible conflicts of interest. See id. at 125
Rather, this is a case in which certain officials were naned as

"jurisdictional parties." See Bullock v. Texas Skating Ass'n, 583

S.W2d 888, 894 (Tex. Cv. App.--Austin 1979, wit ref'd n.r.e.).
In short, | think that the Attorney General's client in this case
is the State of Texas--not the various officials who were joined
solely for Eleventh Armendnent purposes.
2. The Attorney CGeneral's Power to Represent the State
Once it is recognized that the State of Texas and its el ection
process are the real targets of the Plaintiffs' lawsuit, the

question then becones: Wwo is authorized to represent state and

8 See Tex. Rev. Qv. STAT. AWN. art. 601b, § 10.11 (Vernon
Supp. 1987) (providing that the attorney general "shall represent
the [State Purchasing and General Services Comm ssion] before the
courts in all appeals fromrate cases in which the conm ssion
intervenes"); Tex. Rev. Qv STAT. AW. art. 1446c, 8 15 (Vernon
Supp. 1987) (providing that the attorney general shall represent
the Public Utilities Commssion "in all matters before the state
courts, and in any court of the United States, and before any
federal public utility regulatory conmm ssion").
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protect its interests? The answer is supplied by state law. Cf

New York v. Uplinger, 467 U S. 246, 248 (1984) ("The allocation of

authority anong state officers to represent the State before this
Court is, of course, wholly a matter of state concern.).

The State of Texas, through constitutional and statutory | aw,
has appointed the Attorney General to represent its interests in
litigation such as this.® The Texas Constitution specifically
provides that the Attorney General "shall represent the State in
all suits and pleas in the Suprene Court of the State in which the
State may be a party.” Tex. ConsT. art |V, § 22. The
interpretative comentary to this provision notes that the
"attorney general is the chief |aw officer of the state" and has

the responsibility of "representing the stateincivil litigation."

Id., interp. commentary (enphasis added). The Texas Gover nnent
Code is simlarly explicit in namng the Attorney General to speak
for the state. It provides: "The attorney general shall prosecute
and defend all actions in which the state is interested before the
suprene court and courts of appeals.” Tex. Gov' T CooE ANN. § 402. 021
(Vernon 1990).

Contrary to the mpjority's assertions, the Texas Attorney
Ceneral is not just another |awer. Unlike an ordinary |awer he

is entitled and obligated by law to represent his client, the

8 As explained nore fully below, district attorneys and
county attorneys also have the authority to represent the state
in sone circunstances. See Tex. ConsT. art. V, 8 21; see also
Baker v. \Wade, 769 F.2d 289, 291 (5th G r. 1985), cert. denied,
478 U.S. 1022 (1986).
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st ate. The Texas Suprene Court recognized as nuch in Maude v.
Terrell, 109 Tex. 97, 200 S.W 375, 376 (1918), when it expl ai ned:

[ T] he powers thus conferred by the Constitution upon [the
Attorney General and the county and district attorneys]
are exclusive. The Legislature cannot devol ve t hem upon
others. Nor can it interfere wwth the right to exercise
them It may provide assi stance for the proper discharge
by these officials of their duties, but since in the
matter of prosecuting the pleas of the State in the
courts the powers reposed in themare exclusive in their
nature, it cannot, for the performance of that function,
obt rude ot her persons upon themand conpel the acceptance
of their services. \Werever provision is made for the
servi ces of other persons for that express purpose, it is
the constitutional right of the Attorney-General and the
county and district attorneys to decline themor not at
their discretion, and, if availed of, the services are to
be rendered in subordination to their authority.

(internal citations omtted); see also H Il v. Texas Water Quality

Board, 568 S.W2d 738, 741 (Tex. Civ. App.--Austin 1978, wit ref'd
n.r.e.) ("[E]ither the Attorney General or a county or district
attorney may represent the State in a particular situation, but
these are the only choices[;] whichever official represents the

State exercises exclusive authority and if services of other

|awers are utilized they nust be “in subordination' to his
authority."). Moreover, the Texas Attorney Ceneral has broad
discretion to control litigation strategy where he i s representing
the state. Indeed, in Charles Scribner's Sons v. Marrs, 114 Tex.

11, 262 SSW 722, 727 (1924), the Texas Suprene Court stated that,
"[e]ven in the matter of bringing suits, the Attorney CGeneral nust
exerci se judgnent and discretion, which will not be controlled by

other authorities." See also Bullock v. Texas Skating Ass'n, 583

S.W2d at 894.
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Despite this |anguage from the highest court in Texas, the
majority insists that the Attorney General is not the exclusive
representative of the State of Texas in matters of litigation. The
majority curiously finds conpelling Chief Justice Phillips
argunent that, as Chairman of the Judicial Districts Board, "he has
the authority to defend this lawsuit if the Attorney General wll
not." Majority Qpinion at 12.% | n support of this finding, the

majority relies heavily on our en banc decision in Baker v. \Wde,

769 F. 2d 289 (5th Cr. 1985) (en banc), cert. denied, 478 U S. 1022

8 | say "curiously" because Chief Justice Phillips has
never sought to represent the interests of the state in this
appeal. At oral argunent, when he was specifically asked whet her
he was seeking to represent the state on appeal fromthe
liability decision, Chief Justice Phillips said that he was not.
That is, he made it clear that his conplaints go only to the
specifics of the proposed settlenent--not to the idea of settling
this case in general. Indeed, in a speech to the Texas
| egislature, Chief Justice Phillips conceded that, regardl ess of
the outconme in this litigation, the current system of electing
district judges is indefensible. He explained:

Let there be no mstake: the current at-large system
is no longer acceptable. |In Dallas County, 37% of the
peopl e, but less than 14% of the judges, are African-
American or Hispanic. 1In Harris County, 42% of the
peopl e, but less than 9% of the judges, are fromthe
sane mnority popul ations. Candidates fromthese
raci al and ethnic groups have often been defeated in
canpai gns for benches in those counties. The federal
courts may ultimately hold that the evidence presented
in pending litigation is insufficient to denonstrate
that the systemis illegal, but they cannot nake it
fair or right. The status quo is unjust and

i nequi t abl e.

HJ. o Tex., 73d Leg., R S. 479, 482 (1993) (Address of Chief
Justice Thonmas R Phillips); see also id. at 481 ("One thing can
be said with confidence about our current system of choosing
judges: No one likes it.").
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(1986), where we permtted a state district attorney to represent
the State of Texas' interests on appeal after the Attorney CGeneral
declined to do so.

The majority's reliance on Baker is wholly m splaced. I n
allowwng a state district attorney to intervene on appeal and
defend the constitutionality of Texas' sodony statute, Judge
Reavl ey enphasi zed the narrowness of the decision. Anong ot her
things, he noted that, "as of the date of the entry of the district

court's judgnent, [the state district attorney] was a nenber of the

[ def endant] class, was enjoined by that judgnent, and as district

attorney was a proper official under Texas law to represent the

state.” 1d. at 291 (enphasis added) (citing Tex. ConsT. art. V, 8§
21). In this case, by contrast, Chief Justice Phillips is not a
proper official under Texas law to represent the state. |[|ndeed,

the majority has pointed to no provision of Texas law, and | can
find none, that would even arguably all ow the nenbers of the Texas
Judicial Districts board to represent the interests of the state in
litigation.

Thus, our decision in Baker is consistent with Texas | aw,
whi ch provides that "either the Attorney General or a county or
district attorney nmay represent the State in a particular

situation." See Hll v. Texas Water Quality Board, 568 S.W2d at

741. The majority opinion, on the other hand, ignores Texas |aw
when it refuses to recogni ze that "these are the only choices." |d.

Unlike the majority, then, | would hold that the Attorney Ceneral
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has the excl usive authority to represent the interests of the state
inthis litigation.

3. The Attorney CGeneral's Power to Settle on Behalf of the
State

The majority's failure to perceive the nature of this |lawsuit,
as well as its failure to understand the broad and excl usi ve powers
of the Texas Attorney Ceneral, ultimately leads it to suggest that
the Attorney General in this case has acted beyond his authority in
approving the settlenent and asking for a remand. | reject this
suggesti on.

In Terrazas v. Ramrez, 829 S.W2d 712 (Tex. 1991), seven of

nine nmenbers of the Texas Suprene Court rejected a simlar
ar gunent . In particular, they rejected an argunent that the
Attorney Ceneral |acked the power to negotiate and execute a
settl ement agreenent on behalf of the state. A plurality of the
court, consisting of Justice Hecht, Chief Justice Phillips, and
Justice Cook, reasoned as foll ows:

The Attorney Ceneral, as the chief |egal officer of the
State, has broad discretionary power in conducting his
| egal duty and responsibility to represent the State

This discretion includes the authority to propose a
settlenment agreenent in an action attacking the
constitutionality of a reapportionnent statute. The
Attorney General has participated in such settlenents on
previ ous occasi ons. Al t hough the Attorney GCeneral
appears to have acted throughout this litigation only on
behal f of the state defendants and not for hinself, he
had the authority, certainly for his clients and even on
his own, to suggest possible renedies after the district
court rendered an interlocutory summary judgnent hol di ng
Senate Bill 31 unconstitutional. He also had the power
to negotiate a settlenent with the plaintiffs and to
execute an agreenent with them To hold that he did not
woul d be to give himless authority than any party or any
ot her attorney participating in the case.

225



Id. at 721-22 (internal citations omtted) (enphasis added).
Justi ce H ghtower and Justice Gammage, di ssenting on ot her grounds,
recognized that the "Attorney GCeneral, in carrying out his
constitutional responsibility to represent the interests of the
state, has discretionary power to settle |lawsuits on behalf of the
state so long as he does not usurp the authority of a co-equa
departnent of governnent." |d. at 753 (Hi ghtower, J., joined by
Gammage, J., dissenting). In a separate dissent, Justice Mauzy and
Justice Doggett made simlar statenents about the Attorney
Ceneral's power to settle lawsuits. See id. at 746-47 (Mauzy, J.,
joined by Doggett, J., dissenting). Thus, as Justice Mauzy
correctly noted, seven justices agreed that "[t]he [A]ttorney
[General is constitutionally enpowered to execute a settlenent
agreenent in litigation challenging a |egislative redistricting
plan.” 1d. at 747.

Consistently with the Texas Suprene Court's disposition in
Terrazas, | would hold that the Texas Attorney General acted within
his power as the chief legal officer of the state by executing the
proposed settlenment and, thereafter, by requesting a remand. This
lawsuit is, for all practical purposes, a suit against the State of
Texas, and the decisions by the Attorney CGeneral inthis regard are
qui nt essenti al deci sions about howto protect the state's interests
in litigation--decisions which, under Texas | aw, he is

constitutionally enpowered to nmake on behalf of the state.?®

8 | recogni ze, of course, that the nere fact that the
Attorney General has executed a settlenent agreenent on behal f of
the state will not support the entry of a consent decree. The
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B. VWho Must Consent to the Settl enent?

The mpjority also offers a second ground for refusing to
remand the case for a hearing on the proposed settlenent: that not
all of the "defendants" have consented to the remand or to the
settlenment. |In particular, the majority argues that, because the
two i ntervening district judges, Judge Wod and Judge Entz, as well
as Chief Justice Phillips, object to the settlenent, the settlenent
could not be approved and therefore the case should not be
remanded. Again, | disagree. In ny view, by obtaining the consent
of the Texas | egislature, the Texas Attorney General did as nuch as

(or perhaps nore than) he was required to do under Texas | aw.

district court nust hold a hearing on the propriety of the
settl enent and consider the objections of all interested parties.
But the Plaintiffs and the State of Texas are not asking this
court to enter a decree based on the specific settlenent that the
Attorney General negotiated and approved. Rather, they are only
requesting a remand on the basis of the parties' expressed desire
to settle this lawsuit.

| also am aware that, under Texas law, "[a]n adm ssion,
agreenent, or waiver nmade by the attorney general in an action or
suit to which the state is a party does not prejudice the rights
of the state." Tex. Gov' T7. CobE. ANN. 8§ 402. 004 (Vernon 1990).
However, "the weight of authorities interpreting section 402.004
shows it to be a legislative limtation on the affirnmative powers
and discretion granted to the attorney general." Texas Dep't of
Human Servs. v. Green, 855 S.W2d 136 (Tex. App.--Austin 1993,
n.w.h.). That is, the section has not been construed to limt
the Attorney CGeneral's constitutional authority to propose,
negoti ate, and execute settlenment agreenents on behalf of the
State of Texas--despite argunents to the contrary. See Terrazas,
829 S.W2d at 728 n.5, 733 n.5 (concurring opinions of Justice
Gonzal ez and Cornyn); see also Executive Condom niuns, Inc. V.
State, 764 S.W2d 899, 902 (Corpus Christi 1989, wit denied)
(rejecting argunent that section 402.004 prevented Attorney
Ceneral from conprom sing and settling clains on behalf of the
state).
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1. Not the Intervening Judges
Judge Wod and Judge Entz's objections to the settlenent do
not preclude a renmand. The Suprene Court's decision in Local

Nunber 93, International Ass'n of Firefighters . Cty of

G eveland, 478 U. S. 501 (1986), could not be clearer on this point.
There, the court held that a union, who intervened as a matter of
right, could not block the entry of a consent decree nerely by
wi thholding its consent to the settlenent. The Court stated:
It has never been supposed that one party--whether an
original party, a party that was joined later, or an
intervenor--could preclude other parties from settling
their own disputes and thereby wthdrawing from
litigation. Thus, while an intervenor is entitled to
present evidence and have its objections heard at the
heari ng on whether to approve a consent decree, it does
not have power to bl ock the decree nerely by w thhol di ng
its consent.
ld. at 528-29.
Admttedly, a court may not enter a consent decree which has

the effect of disposing "of the valid clains of nonconsenting
intervenors." |d. at 529. Nor nmay a court "enter a consent decree
that inposes obligations on a party that did not consent to the
decree. " Id. But these concerns are not inplicated by the
settl enment proposed in this case.

The proposed settlenent agreenent in this case does not

di spose of the "valid clains" of Judge Wod and Judge Entz. They

are only perm ssive intervenors. See New Oleans Public Serv.

Inc. v. United Gas Pipe Line Co., 732 F.2d 452, 463 (5th Cr.),

cert. denied, 469 U. S. 1019 (1984); see also denents v. League of

United Latin Anerican GCitizens, 884 F.2d at 187 (equating
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intervenor of right with "real party ininterest"). As such, they
do not have the status of an original party.® Mreover, as | read
the record, they were permtted to intervene only to protect their

tenure as sitting el ected judges.® Thus, although | agree with the

% | ndeed, in the context of discussing the rights of a
perm ssive intervenor, this court has stated:

[ T]he [ perm ssive] intervenor's nmere presence in an
action does not clothe it with the status of an
original party. To be sure, there are sone senses in
which an "intervenor is treated as if he were an
original party and has equal standing with the original
parties." The perm ssive intervenor can, anong ot her

t hi ngs, nove to dism ss the proceedi ng and can
chal | enge the subject matter jurisdiction of the
district court. But these participatory rights remain
subject to the intervenor's threshold dependency on the
original parties' clains, for it is equally well-
settled that "[a]n existing suit wthin the court's
jurisdiction is a prerequisite of an intervention,
which is an ancillary proceeding in an already
instituted suit."

Harris v. Anpbco Production Co., 768 F.2d 669, 675 (5th Gr. 1985)
(enphasi s added) (internal citations omtted), cert. denied, 475
U.S. 1011 (1986); see also Kirkland v. New York State Dep't of
Correctional Servs., 711 F.2d 1117, 1126 (2d G r. 1983) ("[T]he
sum of rights possessed by an intervenor, even if granted
unconditional intervention, is not necessarily equivalent to that
of a party in a case and depends upon the nature of the
intervenor's interest."), cert. denied, 465 U S. 1005 (1984).

% The majority concludes that Judge Wod and Judge Entz
were also permtted to intervene in their capacity as voters of
Harris and Dallas county. The record belies this concl usion.

In her notion to intervene filed in the district court,
Judge Whod asserted:

As a state district judge, duly elected at large in
Novenber, 1988, to a four-year termof office in an
expressly targeted county, Harris County District Judge Wod
has a direct and substantial interest in the outcone of this
suit in both her personal and her official capacity in that
she stands to have here election declared null and void and
her tenure in office drastically truncated should Plaintiffs
obtain the relief they seek.
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majority that the intervening judges do not, at this tinme, have to

i ndependently satisfy article |Il standing requirenents,® their

I n support of her notion, Judge Whod cited Wllians v. State
Board of Elections, 696 F. Supp. 1563 (N.D. Ill. 1988), a case
dealing specifically with whether sitting el ected judges should
be joined as necessary parties in a section 2 case chall enging
judicial elections. At no point in her notion, or in her
supporting nenorandum does Judge Wod assert that she is
entitled or should be allowed to intervene as a voter. |In fact,
she does not allege that she is a registered voter of Harris
County. Thus, unlike the majority, | cannot say that she was
permtted to intervene as a regi stered voter.

In his notion to intervene, Judge Entz simlarly focuses his
argunents on why he should be allowed to intervene as a sitting
el ected judge of Dallas County. He also alleges that he is a
resident of Dallas County and is duly qualified and registered to
vote in the county. He then states, that "as such" he has an
"interest in the fair admnistration of justice in Dallas County
and the selection of a qualified judiciary." However, in his
supporting nenorandum he never again nentions his status as a
voter. Rather, |ike Judge Whod, he relies solely on the Wllians
case to support his notion to intervene. Therefore, | amunable
to conclude that he was permtted to intervene to protect his
interest--if, indeed, he has any such interest--in voting for al
of the judges in Dallas County.

%2 Had the Attorney General nobved to dismss the notice of
appeal filed on behalf of the State of Texas, however, we m ght
be presented with another situation entirely. See D anpond v.
Charles, 476 U S. 54 (1986). The mgjority does not think so,
but, in ny view, there are serious questions about whether Judge
Wod and Judge Entz, as sitting el ected judges, would have
standing to nmaintain an appeal from an order which only declares
the current nethod of electing judges to be illegal. WMoreover,
even assum ng that they were allowed to intervene as registered
voters, | have reservations about the correctness of the Eleventh
Circuit's decision in Meek v. Metropolitan Dade County, 985 F.2d
1471 (11th G r. 1993), which held that voters had standing to
i ntervene and i ndependently appeal froma district court's
deci sion declaring Dade County's at-large el ection schene
invalid. The question in such cases is not whether white voters
such as Judge Wod and Judge Entz, who seek to defend the status
quo, woul d have standing to file a claimunder section 2, but
whet her they woul d have standing to attack the order of the
district court--that is, whether they have suffered an injury in
fact as a result of the district court's |liability decision. See
Sierra Cub v. Babbitt, 995 F.2d 571 (5th G r. 1993) ("Were
standing to appeal is at issue, appellants nust denonstrate sone
injury fromthe judgnent below ") (enphasis in original).
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mere status in this |awsuit as perm ssive intervenors does not, in
my view, serve to give them "clains" or "defenses" in the sense

contenplated by Firefighters.

Nor does the proposed settlenent place any "obligations" on
Judge Wbod or Judge Entz. On the contrary, the settlenent has
absolutely no effect on either the tenure of these judges or the
manner in which they will be elected in the future. |In addition,
they are not directed to do anyt hing under the proposed settl enent.

Conpare Chisomyv. Roener, 970 F. 2d 1408 (where settl enent at issue

requi red the Louisiana Suprenme Court to tenporarily assign judge
elected to newy created court of appeals position to the Suprene

Court), appeal dism ssed by, 975 F.2d 1092 (5th Cr. 1992).

Unlike the majority, therefore, | do not think that the
i nterveni ng judges have to power to block the notion to remand or
the entry of the proposed settlenent in this case. As perm ssive
intervenors, they have no "clainms" or "defenses" that are
adj udi cated by the proposed settlenent. And even a cursory reading
of the proposed settlenent reveals that it does not inpose
obligations or duties on the intervening |udges. Thus, under

Firefighters, their wthhol ding of consent to the notion to remand

is sinply irrel evant.

2. Not Chi ef Justice Phillips

| would also hold that Chief Justice Phillips' objections to
this particular settlenent do not preclude a remand. As expl ai ned
earlier, | do not view this lawsuit as being one against the

various naned officials, but rather, as one against the State of
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Texas. And because the Attorney General is the exclusive
representative of the state in such matters, the consent of Chief
Justice Phillips is not required.

The Austin appellate court's decision in Bullock v. Texas

Skating Ass'n, which was cited with approval by the plurality

opinion in Terrazas, is particularly instructive. In this tax
refund case, the plaintiff, who had prevailed in the | ower court,
argued that the Attorney Ceneral's notice of appeal should be
di sm ssed because one of the Attorney General's "clients"--nanely,
the Conptroller--had instructed the Attorney General not to file a
notice of appeal from the adverse decision. In denying the
plaintiff's notion as neritless, the Bullock court first descri bed
the status of the various nanmed defendants. It stated, "The
Attorney General is a defendant in suits of this type in the sane

manner that the Conptroller and the Treasurer are jurisdictional

parties, although the State of Texas is the actual party in [a]

suit to recover taxes." 583 S.W2d at 894. The court then
rejected the plaintiff's argunent that "the Conptroller, in the
exercise of his admnistrative duties, such as tax refunds, can
bring litigation to a halt at any tine." 1d. It explained:

In this suit the Conptroller obviously exercised his
adm nistrative discretion and rejected [the plaintiff's]
request for refund of taxes paid under protest; otherw se
there woul d have been no litigation. Thereafter, upon
filing of suit, the Conptroller's statutory powers ended.
In matters of litigation the Attorney General is the
of ficer authorized by lawto protect the interests of the
State, and even in matters of bringing suit the Attorney
Ceneral nust exercise judgnent and di scretion, which w ||
not be controlled by other authorities. It was within
the discretion of the Attorney CGeneral, not that of the
Conmptrol ler, to deci de whether to appeal a case in which
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the State had experienced an adverse judgnent in the

trial court. In such matters the Attorney CGeneral, not

the Conptroller of Public Accounts, is authorized to

performthe duties of the State's attorney. The notion

to dismss the appeal is overrul ed.

ld. (internal citations and quotation marks omtted).

Like the majority, | think that the decision to settle a
lawsuit is, for all practical purposes, indistinguishable fromthe
decision to file (or not to file) a notice of appeal. Unlike the
majority, however, | also think that the Attorney GCeneral's
decision on these issues controls--at |east when it does not
conflict wwth the viewof another appropriate representative of the

state. See supra Part I1.A 2 (discussing Baker v. Wade). Thus,

do not think that Chief Justice Phillips, who is at nost a
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“jurisdictional party,"® nust consent to a renmand before the notion
to remand is granted. %

3. Per haps the Texas Legi sl ature

In concluding that neither the consent of the intervening
j udges nor the consent of Chief Justice Phillips is required, | am
not unm ndful of the potential for state | aw separation of powers

problenms in cases |ike these. See Terrazas, 829 S.W2d at 720.

Nor was the Attorney Ceneral unm ndful of the potential for such

problenms in this case. This is why he sought and obt ai ned appr oval

9 As discussed supra Part |.A 1., Chief Justice Phillips
was apparently nanmed as a Young defendant--in order to get around
the El eventh Anendnent bar to suits brought directly against the
state. To conme within the rule of Young, however, the officials
who are named as defendants "nust have some connection with the
enforcenent” of the state | aw being chall enged. See Young, 209
U.S. at 157 (enphasis added). Oherw se, the naned official has
only been nade "a party as a representative of the state" in an
"attenpt[] to nake the state a party." I1d. Wen officials who
are not charged with enforcing the challenged state | aw are
joined as parties, therefore, the proper course is dismssal.

Assum ng section 2 does not waive a state's El eventh
Amendnment imunity, the Plaintiffs correctly nanmed the Texas
Attorney General and the Secretary of State in their official
capacities. After all, both are responsible for enforcing the
current nethod of electing district court judges. However, the
menbers of the Texas Judicial Districts Board (including Chief
Justice Phillips), have leqgislative responsibilities--
responsibilities that arise only if the Texas |legislature fails
to act. See Tex. ConsT. art. 5 § 7a(e). They have no enforcenent
responsibilities whatsoever. Thus, in nmy mnd there is a
gquestion as to whether the Plaintiffs' action against the nenbers
of the Judicial D stricts Board, including Chief Justice
Phillips, are barred by the El eventh Anmendnent.

% | recogni ze, of course, that the district court would
have to conduct an evidentiary hearing on the proposed settlenent
and that Chief Justice Phillips' objections to the proposed
settlenment would have to be fully aired. The point is that, at
this time, all the parties are seeking is a remand; they are not
seeking this court's stanp of approval on the current proposed
settl enent.
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of the proposed settlenent from both houses of the Texas
| egi sl ature.

The majority suggests that, because the Texas |egislature
coul d not enact the proposed settlenent into law, its |less forma
approval of the proposed settlenent is neaningless. | disagree.
The Texas Senate, acting as a Commttee of the Wiwole (which is
aut hori zed by Texas | aw), expressed its approval of the proposed
settlenent in the formof a resolution. The Texas House simlarly
approved the proposed settlenent through a resolution. Bot h of
these resolutions were "official" expressions of +the Texas
| egislature's position on the question of whether this case should
be settl ed.

In ny view, these resolutions only reinforce the conclusion
that the State of Texas has consented to a remand and to entry of
the proposed settlenent. That two intervening judges and Chief
Justice Phillips, none of whomwas elected to represent the state
in mtters of litigation, do not consent, only serves to highlight
the extent to which this |awsuit has becone politicized. Their
failure to consent does not, however, preclude a remand or the
entry of a settlenent agreenent.

C. Can the Proposed Settlenent Override State Law?

Finally, the majority declines to remand this case because the
proposed settlenent is inconsistent wwth state | aw-specifically,
the provision of the Texas Constitution that allows judicial
districts to be drawn smaller than a county, but only with the

approval of the voters of the county. See Tex. ConsT. art V, 8
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7a(i). The mpjority holds that, without a final, non-appeal able
decision finding a section 2 violation, voting rights cases cannot
be settled in a way that is inconsistent with state |aw Once
again, | nust disagree.

The majority argues that in Chisomyv. Roener, 970 F.2d 1408,

1409 (5th Gr. 1992), where we renmanded a case simlar to this, we
were able to remand because the parties brought with them a duly
enacted state law. Even assuming that the settlenent proposed in
Chisomwas entirely consistent with state law-a matter upon which
we expressed no opinion®--there is a crucial distinction between
this case and Chisom In Chisom the district court had found no
section 2 liability; in this case, by contrast, the district court
found that the Texas' nethod of electing district court judges in
county-w de el ections violated section 2 in each of the nine target
counti es.

| think the district court's section 2 liability findings
provide a sufficient basis for remanding the case for a hearing on
t he proposed settlenent. O course, | agree with the majority that
the district court would not be able to "nerely sign on the |ine

provided by the parties.”" See United States v. Cty of Mam,

% An argument can be made that the settlenment proposed in
the Chisom case--a settlenent which had the effect of tenporarily
addi ng an eighth seat to the Louisiana Suprene Court--offended
the Louisiana Constitution. See LA Const. art. V, 8 3 ("The
suprene court shall be conposed of a chief justice and six
associ ate justices, four of whom nust concur to render
judgnent."). As the mpjority correctly notes, Louisiana's effort
to anmend the constitution to add an extra position had fail ed.
See Mpjority Opinion at 30 n.19. The point is that, before
remandi ng, we never considered this question in Chisom
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Florida, 664 F.2d 435 (Fornmer 5th G r. 1981) (en banc). dven the
detailed section 2 findings already nade by the district court,
however, I do not think that the settlenent's apparent
i nconsi stency with state law is a reason to deny the notion to
remand.

Qur decision in Overton v. Gty of Austin, 748 F.2d 941 (5th

Cir. 1984), rather than argui ng against a remand, suggests that a
remand may be particularly appropriate in this case. There, we
refused to mandanmus a district court to enter a proposed consent
decree based on a settlenent between mnority plaintiffs and the
Cty of Austin. W noted that, at the tine the settlenent was

presented for approval, no evidence of vote dilution had been

presented to the district court. In holding that the district
court did not abuse its wde discretion in refusing to enter the
consent decree, we concluded that the parties were effectively
trying to acconplish a result--nanely, the anmending of Austin's
City Charter--which they did not have the power to do without a

vote of the people. W stated:

Thus, more s necessarily involved than nerely
ascertaining whether the parties have consented to an
ultimate result which is not of itself illegal

unreasonable or wunfair. Absent a properly grounded
| udici al determ nation that the present charter
provisions are illegal, the consent of the parties
provides an insufficient basis on which to judicially
ordain a different system of council election and

conposi tion.

748 F.2d at 956-57 (enphasis added). %

% Qur discussion in Overton, happily enough, is consistent
wth the Texas Suprene Court's decision in Terrazas. |In that
case, a plurality of the nenbers of the Texas Suprene Court
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When the parties in this case presented their notion to
remand, the case was in a very different posture than the one in
Overton. There had been lengthy trial, during which tine the
Plaintiffs presented substantial evidence of vote dilution.
Moreover, the only decision which still stood was the district
court's--i.e., the one holding that Texas' nethod of electing
district judges in at-large, county-w de el ections operates in the
nine target counties to dilute mnority voting strength. In ny
view, this decision constitutes a "properly grounded judicial
determ nation" that the current systemisillegal. It was based on
the evidence presented at trial and represents a reasonable
interpretation of that evidence. This finding should be sufficient
under Overton to allowthe parties to effectuate a settl enent they
ot herwi se woul d not have the authority to bring about under state

| aw.

recogni zed that a state district court could enter a consent
decree, based on a settlenent between the Attorney Ceneral and
the plaintiffs, which effectively reapportioned the state

| egislative districts. It noted, however, that the entry of such
a consent judgnent required sone procedural regularity (i.e., the
state district judge would have to carefully consider the many
interests involved, give due deference to the |legislature to
rectify its own statutes, and give due regard for the effect of
the order on the election process). See 829 S.W2d at 718. The
plurality in Terrazas al so suggested that court-ordered
reapportionnment based on such a settlenent would be prohibited
absent a judicial determnation that the current statute was
invalid. See id. at 722. Once there is a judicial determ nation
that the current statute is invalid, under the plurality opinion
in Terrazas, a state district court would be able to enter a
consent decree based on a settlenent agreenent executed by the
Attorney General. In short, neither Overton nor Terrazas
requires a final, non-appealable finding of liability before a
court can override a provision of state | aw.
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Al so, because this settlenent has been approved by a majority
of both houses of the Texas legislature, | think that the notionto
remand shoul d be taken nore seriously than the majority sees fit to

do. In confronting an anal ogous situationin Wse v. Lipsconb, 437

U S. 535, 548 (1978), the Suprene Court approved the decision of
the Dallas City Council to reapportion itself in response to a
district court finding that the then-existing at-large election
system violated the Constitution--despite the fact that the city
council appeared to |lack the power to do so under state law. 1In a
concurring opinion, four Justices explained why a federal court was
required to show deference to the plan:

The essential point is that the Dallas Cty Council

exercised a legislative judgnent, reflecting the policy

choices of the elected representatives of the people,
rather than the renedial directive of a federal court

: This rule of deference to local Ilegislative

judgnents remains in force even if . . . our exam nation

of state |aw suggests that the local body |acks the

authority to reapportion itself.

ld. at 548. (Powell, J., concurring, joined by Burger, C.J.,
Bl ackmun, and Rehnquist, JJ.). Although the resol utions passed by
the Texas legislature in this case do not have the force of |aw,
they do represent an official expression of +the "elected
representatives of the people” of Texas on the questions of whet her
and how this case should be settl ed.

Utimately, the majority is able to rely on the settlenent's
apparent inconsistency with state law as a ground to deny the
nmotion to remand because it is convinced "there is no [section 2]
case" here. Even a cursory review of the record in this case

di scounts the mgjority's characterization of the Plaintiffs
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evi dence of vote dilution. See generally supra Part |. But the

majority's statenent does reveal sonething about its rea
nmotivation for denying the notion to remand: its unwavering desire
toreach the nerits of this case so that it can overhaul the Voting
Ri ghts Act.

D. The Inplications of the Mpjority's Decision to Deny the Mtion
t o Remand

In sum the majority offers three reasons why the notion to
remand filed by the State of Texas and the Plaintiffs in this case
must be denied. None is persuasive. The majority cannot seriously
argue that the Attorney General has exceeded his authority or that
he has sonehowfailed in his duty to represent the interests of the
State of Texas. And, although the majority correctly notes that
not all of the nom nal "defendants" have joined in the notion to
remand, it offers no reason why the case cannot be remanded w t hout
the consent of the intervening judges and Chief Justice Phillips.
Finally, the majority is able torely on the fact that the proposed
settlenment is inconsistent with Texas law only by reaching the
merits of the underlying section 2 dispute--and reversing the
district court on clearly erroneous grounds.

The majority's rationale for denying the notion to remand w | |
di scourage, if not prohibit, the settling of nobst voting rights
cases. It will effectively require the consent of all of the
various naned officials, as well as any party who, for whatever
reason, has been permtted to intervene. And, in nost cases, it
will require a final, non-appealable decision that there is a
section 2 violation. That is, under the mpjority's reasoning, a
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state may effectively be forced to defend an el ecti on system even
when its chief |legal officer thinks that the systemruns afoul of
the Voting Rights Act, unless there is a conclusive determ nation
by the Suprene Court that the systemdoes i ndeed viol ate section 2.
Sonehow, | do not think this is consistent wth our policy of
encouragi ng settlenents in other areas of the | aw

Moreover, the majority's rationale for denying the notion to
remand places a premum on judicial efficiency. The mmjority
concl udes that, based upon the evidence the Plaintiffs' adduced at
trial, no reasonable district court could enter a consent decree
that woul d override provisions of Texas law. O course, in making
this conclusion, the nmajority necessarily tranples upon other
judicial values that are equally, if not nore, inportant--nanely,
the values of judicial restraint and federalism It also turns a
deaf ear to the one voice in this lawsuit who is authorized to
speak on behalf of the State of Texas, the Attorney General, and
ignores the Texas legislature's official expression of its desire
to see this case settl ed.

I nstead of elevating judicial efficiency above these other
val ues, | would grant the notion to remand. |In doing so, |I would
express no opinion on the proposed settlenent, but would instruct
the district court that it should carefully consider the objections
of the intervening judges, Chief Justice Phillips, and other
interested parties. | would also instruct the district court that,
in deciding whether a settlenent can override state law, it nust

consider all evidence relevant to the question of whether there is
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a section 2 violation, including the state's valid interests in
mai ntai ning the current system

Admttedly, this course of action mght elimnate our
opportunity to address many of the new, burning questions about the
framework for deciding section 2 cases. But that is not the duty
of an Article IlIl court. Rather, as the majority notes, "[o]ur job
is to decide a case or controversy." Majority Opinion at 27
Where the plaintiffs and the defendant in a case have expressed a
desire to settle their dispute, | think that principles of judicial

restraint require us to give themthe opportunity to do so.

WENER, Circuit Judge, dissenting.

| respectfully dissent. In so doing | join the dissent of
Chi ef Judge Politz in the belief that we judge best when we judge
| east, particularly in controversial matters of high public
interest to the several states. |If forced to take a position on
the merits of this, the second en banc consideration of the case,
| would regrettably find it inpossible to concur in the reasoning
of Judge Hi ggi nbotham s maj ority opi nion or Judge Jones' concurring
opinion. For ne those witings sinply do not "hang together." |
woul d therefore reach the sane concl usi on as does Judge King i n her

di ssent sQand for nost if not all of the same reasons.
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