IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 90-7038
No. 90-7070

ROYAL | NSURANCE COVPANY OF AMERI CA and ROYAL LLOYDS OF TEXAS,

Pl ai ntiffs-Appellees,

VERSUS
QUI NN-L CAPI TAL CORPORATI ON, et al .,

Def endant s- Appel | ant s.

Appeals fromthe United States District Court
for the Northern District of Texas

(May 5, 1992)

Before WSDOM DAVIS, and SMTH, C rcuit Judges.
JERRY EE. SMTH, G rcuit Judge:

The district court enjoined the appellants frompursuing their
suit in state court; the appellants contend that the injunction
violates the Anti-Injunction Act ("the Act"), 28 U S.C. § 2283. W
find that the portion of the injunction based upon the
"relitigation"” exception to the Act was proper. W further find
that the portion of the injunction based upon the "in aid of

jurisdiction" exception was i nproper. W therefore affirmin part,

reverse in part, and renand.



| .

In May 1987, sone 157 investors ("the investors") brought
twenty-six lawsuits in federal district court against nunerous
Quinn-L entities ("Quinn-L") and other parties. The investors, who
all eged that they had | ost noney in various real estate i nvestnents
offered or nmanaged by Quinn-L, asserted clains under federal
securities and anti-racketeering laws as well as Texas law. The
cases were assigned to Judge Barefoot Sanders, who consoli dated
them ("the federal liability suit").

Subsequent |y, Quinn-L asked Royal | nsurance Conpany of Anerica
and Royal Lloyds of Texas (collectively "Royal") to defend it in
the federal liability suit pursuant to several insurance policies
it had issued to Quinn-L. Royal agreed to do so but reserved its
right to contest coverage. On May 10, 1988, Royal filed a
declaratory judgnent action ("first federal declaratory judgnent
action"), asking the court to determ ne whether Royal had a duty to
defend or indemify Quinn-L against the investors' clains brought
in the federal liability suit. This declaratory judgnent action
al so was assigned to Judge Sanders.

On June 6, the investors noved to intervene in the federa
decl aratory judgnent action SQ a notion Royal opposed. The court
denied the notion on the ground that the investors had failed to
nmeet the requirenents for intervention as of right and that their
i nterest would be protected adequately by Qui nn-L.

Royal noved for partial sunmmary judgnent on Decenber 12, 1988.

Wiile this notion was pending, the investors entered into a



settl enent agreenent dated April 5, 1989, with Mark Lovell, the
sol e sharehol der of all but one of the Quinn-L entities.! Lovel

prom sed to cooperate with the investors in the litigation against
Quinn-L and to assign to them any clainms he m ght have against
Royal ; in return, the investors prom sed not to pursue any cl ains
against him? The district court found that "settlenent
negoti ati ons between the Investors' counsel and Lovell started as
early as June, 1988 and resulted in a letter agreenent by Cctober

11, 1988." Roval Ins. Co. of Am v. Quinn-L Capital Corp., 759

F. Supp. 1216, 1224 n. 10 (N.D. Tex. 1990) ("Royal"). It also found
that the "sol e purpose” of this agreenent was to pursue Royal. 1d.
at 1224.

On April 14, 1989, the court granted Royal's partial summary
j udgnent notion, concluding that Royal's policies did not inpose

any duty to defend or indemify Quinn-L against the investors'

clains in the federal liability suit. The court held that
t he | anguage of t he i nsur ance cover age IS
unanmbiguous . . . . As a matter of law, the all egations

inthe pending suits do not state clains within coverage.
Al t hough the investors allege | oss of their investnents,
they allege no injury to tangi ble property which coul d
constitute an "occurrence". Additionally, none of the
| osses constitutes "property danage" as required by the
policy. [Footnote and citation omtted.]

The court added that "[n]either have Def endants shown t hat personal

! The exception is Quinn-L Capital Corporation. Lovell is the sole
owner of all of its voting stock and is the beneficial owner of all of its
assets.

2 At this point, Lovell was not a party to the federal liability suit.
The investors had, however, objected to the discharge of their clainms in
Lovel I 's personal bankruptcy proceeding.
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injuries (in the form of nental anguish) were caused by an

‘occurrence'. The court formally entered partial sunmary j udgnent
in favor of Royal on April 27

On May 4, Quinn-L notified the district court regarding the
status of the litigation. It stated that in view of the partia
sunmary judgnent, no issues renmained to be litigated aside from
attorneys' fees.

The investors noved to dismss all their pending actions
agai nst Quinn-L on August 3, stating that they and Quinn-L had
"reached an agreenent in principle for settlenent of [their] clains

and anticipate reaching an agreenent as to the precise terns and

conditions of settlenent over the next few weeks" and requesting

the dismssal in order to "further streamline the |litigation
pending in this Honorable Court." On August 28, the court
dism ssed the federal liability suit in its entirety, dismssing

the federal clains with prejudice and SQ declining to exercise
pendent jurisdiction SQ dismssing the state clains wthout
prej udi ce.

The court entered a final judgnent on the federal declaratory
action on Septenber 8. At that tine, the court again held that
Royal had no duty to defend or indemify Quinn-L for any clains
brought in the federal liability suit. This judgnent was not
appeal ed.

Approxi mately five days later, the investors filed suit
against Quinn-L in state court in Dallas County, based upon the

sane events and conduct at issue in the just-dism ssed federal



liability suit. In October, Lovell, on behalf of Quinn-L, directed
his personal attorney to request that Royal defend Quinn-L in the
Dall as County litigation. Royal offered to provide a defense
subject to a reservation of rights sSQ the sane offer it had nade in
relation to the federal liability suit.

Wi | e awai ti ng Qui nn-L's response, Royal retained an attorney,
Coyt Randal Johnston, to represent Quinn-L in the Dallas County
case. Because Royal had not received a response from Quinn-L
regarding its offer of a qualified defense, Johnston entered a
general denial on Novenber 17.

On January 9, 1990, Lovell rejected Royal's offer and demanded
an unqualified defense. As the district court later found, "[t]he
evi dence conclusively establishes that Lovell, on behalf of the
Quinn-L Entities, refused Royal's offer of a defense subject to a
reservation of rights at the urging of the Investor Plaintiffs."
Royal, 759 F. Supp. at 1224.°3 Royal declined to acknow edge
coverage and instructed Johnston to take no further action in the
Dal | as County acti on.

Royal repeatedly notified Lovell and his personal attorney

t hat Johnston would no | onger take any action in that suit. 1In a

% In a deposition taken on Cctober 18, 1990, Lovel | stated:

There was certainly an offer of some the of a defense
offered me by Royal or to the conpanies. | had gone through a

simlar situation |ike that with Royal on other situations [i.e.
in the federal liability action]. And for two reasons, one, ny
own and, two for the purposes as part of ny settlenent agreenent
with the [investors], | advised to keep them i nforned.

| refused to accept a settlenent or a defense unless there
was a full defense. Coverage, | guess, is what it is. | would
still maintain that because of those two things that | just
nment i oned.



letter dated April 24, Johnston warned them of the "significant
ri sk" of default if they failed to retain new counsel

On May 16, Johnston filed his notion to wthdraw, which was
granted on May 30. On May 21, while Johnston's w thdrawal notion
was pending, the investors served Quinn-L (through Johnston) with
numer ous requests for adm ssions. Johnston answered the requests,
denying the majority of them On June 27, the investors noved to
stri ke the responses on the ground that Johnston had prepared t hem
wWthout his client's input. On July 6, a visiting judge granted
the investors' unopposed notion to deem the denied requests
"admitted. "*

The Dallas County litigation proceeded to trial the first week
of August; Quinn-L did not nmake an appearance. Based sol ely upon
t he deened adm ssi ons obtained by the investors, the court entered
a default judgnent against Quinn-L in the anount of $741 mllion,
i ncl udi ng "actual damages consisting of [lost] investnent,
damages for bodily injury including nental pain, suffering and
angui sh which has manifested itself physically," attorneys' fees,
and exenplary danmages "in an anount equal to treble the actual
damages suffered by each Plaintiff."

On Septenber 4, Quinn-L (through Lovell) assigned its rights
and causes of action against Royal to the investors. |n exchange,

the investors agreed to pay (1) Quinn-L ten dollars, and (2) Lovel

4 In their brief, the appellants note that "[b]y this tine, Johnston
finally had withdrawn from Quinn-L's defense. Quinn-L, however, was unable
financially to hire its own counsel to defend the suit, and, therefore, was
unrepresented and did not participate further."
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five percent of any future recoveries against Royal in excess of
the $741 mllion default judgnent.?®

On the sane day the assignnment was executed, the investors
filed suit agai nst Royal in state court in Caneron County, bringing
clains in tw capacities. As assignees of Quinn-L, the investors
brought tort, waiver, and estoppel clains based upon Royal's
handling of the Dallas County litigation. As judgnent creditors,
the investors sought recovery of the Dallas County judgnent under
the applicable insurance policies. On Septenber 17, the investors
filed a second action in Caneron County seeking a declaration of
coverage for the danmages awarded in the Dallas County judgnent.

The Canmeron County litigation proceeded at an accel erated
pace. The day after suit was filed sSQ before Royal had even been
served SQ the court set a trial date of Decenber 10. This was in
violation of the court's rules, which provide that a case wll be
set for trial only after the filing of an answer. See Caneron
County CGv. C&. R 1.5(a). On Qctober 12, the investors filed a
motion for summary judgnent, which was set for hearing on
Novenber 8.

The present action stens from Royal's attenpt to enlist the
federal district court's aid in enforcing the Septenber 1989
decl aratory judgnent issued inits favor. On March 9, 1990, while

the Dallas County action was pending, Royal filed this suit in

> In the Caneron County action, discussed infra, the investors seek to

treble the ambunt of the default judgment. Lovell's share of the potenti al
f%g% blhglon judgnent woul d be sone $74 nmillion. See Royal, 759 F. Supp. at
n. 13.




federal court (again, before Judge Sanders) seeking a declaratory
judgnent that would establish that it had no duty to defend or
indemmify Quinn-L in the Dallas County litigation.

Qinn-L filed an answer on August 15. It asserted as
affirmati ve defenses, inter alia, those clains the investors would
bring on Septenber 4 in the Caneron County litigation as Quinn-L's
assignees (i.e., the tort, waiver, and estoppel clains). On
Septenber 4, Royal noved to add the investors as defendants.

On Cctober 30, Royal asked the federal court to issue a
prelimnary injunction against further prosecution of the entire
Canmeron County litigation. After a hearing, the court granted
Royal 's request. The court found that

[t]o state the facts bluntly but fairly, the Investor

Plaintiffs bought Lovell's cooperation wth their

April 5, 1989 Agreenent and through their collusion with

Lovell obtained an enornous default judgnent against

Lovel I ' s conpani es.

759 F. Supp. at 1226. The appellants now ask us to reverse the
district court's order granting Royal's request for a prelimnary
i njuncti on.

Prior to oral argunent of this case, the appellants filed a
petition for wit of prohibition, and in the alternative, a notion
for a stay, to prevent the district court from considering any
ot her aspects of this case pending their appeal of the prelimnary
injunction. W denied their requests on Septenber 9, 1991. Oal
argunent was held on Cctober 2.

On Cctober 29, the appellants asked this court to reconsider

its earlier denial of the stay. On Decenber 20, while this notion



was pending, the district court (1) denied the appellants' notion
to dismss filed pursuant to Fed. R Cv. P. 12(b)(7); (2) denied
their notion for continuance and reopening of discovery;
(3) granted Royal's notion for sunmary judgnent on the appell ants

affirmative defenses of tort, wai ver, and estoppel; and
(4) deferred consideration of Royal's application for pernanent
injunctive relief, pending this appeal. On Decenber 24, the
appel l ants asked us to "vacate all orders entered by the court
bel ow during the pendency of the inproperly issued prelimnary
injunction, including the Decenber 20, 1991 summary | udgnent
order." Thus, in additionto the propriety of the district court's
prelimnary injunction, we consider the appellants' request to

vacate the district court's orders of December 20.

.
First, the appellants challenge the district court's subject
matter jurisdiction over the present controversy. They argue that

the requirenment of conplete diversity is absent, see Carden v.

Arkoma Assocs., 494 U. S, 185, 187 (1990) (citing Strawbridge v.

Curtiss, 7 U.S. (3 Cranch) 267 (1806)), as Royal Lloyds of Texas,
one of the plaintiffs, is a Texas citizen, as are several of the
def endant s. They al so question whether the district court had

jurisdiction over the first declaratory judgnent action.

A

Royal Lloyds of Texas is an unincorporated association of



i nsurance underwriters. Citizenship of such an unincorporated
associationis determned by the citizenship of its "nenbers."” I|d.
at 195-96. None of the underwiters is a Texas citizen.® Texas
| aw, however, requires that "Ll oyd's Plan" insurers such as Royal
Ll oyds of Texas desighate "an attorney in fact or other
representative[]" to execute "[p]olicies of insurance."” Tex. Ins.
Code Ann. art. 18.01-1. The attorney-in-fact nust be a citizen of
Texas, see id. art. 18.02, and Royal Lloyds of Texas's attorney-in-
fact is Royal Lloyds, Inc., a Texas corporation.

The appel |l ants argue that as attorney-in-fact, Royal LI oyds,
Inc., is a "nenber" of the unincorporated association of Roya
Ll oyds of Texas. Royal disagrees, arguing that an attorney-in-fact
is a nere agent of the underwiters, not a nenber. W need not
resolve this question, however, for the district court could
exercise ancillary jurisdiction over this controversy regardl ess of
the citizenship of the parties.

It is well settled that a federal district court can exercise
ancillary jurisdiction over a second action in order "to secure or
preserve the fruits and advantages of a judgnent or decree

rendered"” by that court in a prior action. Southmark Properties v.

Charl es House Corp., 742 F.2d 862, 868 (5th Cr. 1984) (quoting

Local loan Co. v. Hunt, 292 US. 234, 238 (1934)). Such

jurisdiction is appropriate where the effect of an action filed in

state court would "effectively nullif[y]" the judgnent of a prior

6 According to Royal, the Royal Lloyds of Texas underwiters are
citizens of New York and North Carolina.
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federal action. |d. This is true even where the federal district
court woul d not have jurisdiction over the second action if it had

been brought as an original suit. Local Loan Co., 292 U S. at 238;

Sout hwest Airlines Co. v. Texas Int'l Airlines, 546 F.2d 84, 89-90

(5th Gr.), cert. denied, 434 U. S. 832 (1977).

As di scussed nore fully infra, Royal returned to federal court
in order to prevent the appellants fromrobbing it of the "fruits
and advant ages" of the federal declaratory judgnent renderedinits
favor. Because both the Dallas County and Caneron County
litigation had the potential of "effectively nullify[ing]" the
previ ous decl aratory judgnent, we conclude that the district court

had ancillary jurisdiction over the present controversy.

B

The appel l ants al so argue that the district court did not have
subject matter jurisdiction over the first declaratory judgnent
action. Fromthis they conclude that Royal should not be able to
bootstrap its way into federal court by filing a second acti on that
depends upon a prior action over which the district court had no
jurisdiction.

The appellants, however, cannot |aunch such a collateral
attack of the district court's subject matter jurisdiction. As the
Suprene Court has stated,

A party that has had an opportunity to litigate the

question of subject-matter jurisdiction nmay not .

reopen that question in a collateral attack upon an

adverse judgnent. It has long been the rule that
principles of res judicata apply to jurisdictional

determ nations SQ both subject matter and personal.

11



| nsurance Corp. of lreland, Ltd. v. Conpagnie des Bauxites de

Quinee, 456 U.S. 694, 702 n.9 (1982) (citations omtted).
The question is not whether the issue of subject matter was
actually Ilitigated, but instead whether the parties had the

opportunity to raise the question. Republic Supply Co. v. Shoaf,

815 F. 2d 1046, 1053 (5th Cr. 1987). |If the parties against whom
j udgnent was rendered did not appeal, the judgnent becones final
and the court's subject matter jurisdiction is insulated from

coll ateral attack. | d. See also Donovan v. Mazzola, 761 F.2d

1411, 1416 n.2 (9th Cr. 1985).
The final judgnent in the first declaratory action was not
appeal ed. The subject matter jurisdiction of the district court

thus is not subject to collateral attack.’

L1l
The appel lants next contend that the prelimnary injunction
violates the Anti-Injunction Act, 28 U.S. C. § 2283, whi ch provi des,

A court of the United States may not grant an
injunction to stay proceedings in a State court except as
expressly authorized by Act of Congress, or where
necessary in aid of its jurisdiction, or to protect or
effectuate its judgnents.

" The investors respond that this is not a "collateral attack" because
they were not parties to the first declaratory action (their notion to
intervene havi ng been denied). Thus, they argue, they had "no opportunity to
i

litigate subject nmatter jurisdiction." As a prelimnary matter, the
i nvestors, as assignees of Quinn-L, would stand in no better position than
Quinn-L, which is bound by the earlier judgnent. |In addition, as devel oped

nore fully infra, the investors are al so bound to the first declaratorg
j udgrment as judgnent creditors, for they were "virtually represented" Y
Quinn-L during the first declaratory judgnent action. See infra part I11.A 3.
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The district court utilized the second and third exceptions to
enjoin two different types of clains at issue in the Caneron County
litigation.

First, it used the "protect or effectuate" judgnents, or
"relitigation," exception to enjoin the investors' clains brought
as judgnent creditors. 759 F. Supp. at 1235. These "direct™
clains were brought under the policy to recover damages up to the
policy limts. The district court found that it had decided the
i ssue of "coverage" under the |anguage of the applicable Royal
policies inthe first declaratory judgnent action, id. at 1234, and
that therefore any attenpt torelitigate the coverage i ssue SQ such
as an attenpt to recover under the policy |anguage SQ was barred.
Id. at 1235.

Second, it enjoined the remaining tort, waiver, and estoppel
clains under the "in aid of jurisdiction" exception. These clains,
whi ch depend upon conduct and events that occurred after the
i ssuance of the first declaratory judgnent, were brought by the
i nvestors as assignees of Quinn-L. The district court enjoined the
pursuit of these "post-declaratory judgnent" clains, which were
al so before the district court as affirmative defenses to Royal's
second decl aratory judgnent action, on the ground that "absent the
injunctive relief sought by Royal, the [ Canmeron County court] could
irreparably injure the [district court's] ability to decide the
present case.” 1d. W wll consider the two separate facets of

the prelimnary injunction in turn

13



A
The relitigation exception was "designed to permt a federal
court to prevent state litigation of an issue that previously was

presented to and deci ded by the federal court."” Chick Kam Choo v.

Exxon Corp., 486 U.S. 140, 147 (1988). The exception is grounded

in principles of res judicata and collateral estoppel. ld. An

"essential prerequisite” for application of the relitigation

exception is that the clains or issues which the federa
injunction insulates fromlitigation in state proceedi ngs actually
have been decided by the federal court." 1d. at 148. See also

Texas Enployers' Ins. Ass'n v. Jackson, 862 F.2d 491, 501 (5th Cr

1988) (en banc), cert. denied, 490 U S. 1035 (1989).

I n determ ni ng which i ssues have been "actual |y decided," the
enphasis is on the record and on what the earlier federal court

actually said, not on the court's post hoc judgnent as to what the

previ ous judgnent was i ntended to say. Chick Kam Choo, 486 U.S. at

148. Any doubt as to whether the order precludes subsequent cl ai ns
must be resolved in favor of allowing the state court to proceed.
Jackson, 862 F.2d at 499.

This analysis requires us to conpare the issues "actually
deci ded" by the district court in the first federal declaratory
judgnent action with the issues raised in the direct contractual

obligation claimbrought by the investors in Caneron County.
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1
Royal 's contractual obligations rest on the policy |anguage®
in question, which requires it to

pay on behalf of [Quinn-L] all sunms which [it] shal
becone legally obligated to pay as danages because of

(A) bodily injury or
(B) property damage

to which this insurance applies, caused by an occurrence

"Qccurrence" is defined as
[a] n accident, including continuous or repeated exposure
to conditions, whichresults in bodily injury or property
damage neit her expected nor intended fromthe standpoi nt
of the insured.

In its final judgnent disposing of the declaratory judgnent
action dated Septenber 8, 1989, the court stated,

1. The allegations in the pending[] suits do
not allege an "occurrence," as defined by the policies;

2. The allegations in the pending suits do not
all ege[] "property damage," or "personal injury" as
defi ned by the policies;
3. Petitioners, Royal Insurance Conpany of
Aneri ca and Royal Ll oyds of Texas, have no duty to defend
the Defendants in the pending suits . :
The appellants first argue that the federal declaratory judgnent
has little or no binding effect because it was a "specific
declaration with respect to existing pleadings that were subject to
change before, during, or even after trial." The appellants then

stress that the final judgnent "declares nothing with respect to

8 Although numerous policies were at issue throughout the federal and
state litigation, the parties agree that this is the essential policy
| anguage.
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Royal ' s obli gations shoul d t he pl eadi ngs be anended, | et alone with
regard to a different |lawsuit not even pending at the tinme the
decl aration issued."” In other words, the declaratory judgnent
shoul d be read as applicable only to those pl eadi ngs pendi ng before
the district court at the tine.

Taken to its logical extrene, this argunent defeats itself.
Under appellants' rule, the losing party could defeat an adverse
decl aratory judgnent by changing one word of its pleadings and
filing themin state court. We thus reject the appell ants’
construction of the declaratory judgnent as artificial and
unnecessarily formalistic.®

| nstead, we give the district court's decision a nore natural
readi ng. Based upon the | anguage of the policy, there nust be an
occurrence and an injury in order for there to be coverage. I n
this case, the district court found that the investors' injuries SQ
as alleged in the conplaint SQ were not caused by an occurrence.
Wt hout an occurrence, there could be no coverage, and thus there

was no duty to defend.® In sum the district court did not sinply

9 The appellants indeed take their argument to the |ogical extrene.
Focusi ng upon the district court's use of the "pending suits” |anguage, the
appel l ants contend that the declaratory Lud ment has no neanlnﬁ because there
were no liability suits pending before the district court at the tinme (The
federal liability suit had been dism ssed by the court on August 28; the fina
decl aratory Judgnent action was issued on Septenber 8.) W again reject
appel | ant's eedl ess fornalism

10 The appellants reject this reading of the policy. They enphasize
t he polic%'s definition of "occurrence." They conclude that in order for
there to be an occurrence, there nust be an accident and injury. Fromthis,
t hey argue that the district court did not necessarily conclude that there was
no accident, but rather could have based its "no occurrence" finding on "no
injury" sQ i.e., no nmental anguish.

This argument neglects the fact that the district court, in order to

find that Royal had no duty to defend the federal liability suit, was
obligated to consider the investors' clainms of nental anguish. An insurer nay

16



deci de whether the investors had alleged "injury" caused by an
"occurrence," but instead necessarily determned that the
investors' allegations did not fit within the coverage of the

policy | anguage. !

be excused fromits duty to defend only if "no state of facts coul d be proved"
that woul d come within the golicy coveraPe. Geen v. Aetna Ins. Co., 349 F.2d
919, 926 (5th Cir. 1965). hus, " as RbYa argues, "the court could not )
ﬁroperly have ignored the Investors' allegations of personal injury SQ which
had | ong been before it in Quinn-L's counterclaimand sunmary judgnent briefs,
in the I'nvestors' proposed anended petitions, and in the Investors
representation that such injuries were “subsumed in' their previously asserted
clains . . ." The district court could not, as a matter of |aw, rule that
the investors suffered no bodily injury, for that would be a disputed factua
issue. The only decision it could nake, as a matter of l[aw, would be that
what ever the injuries, they were not caused by an occurrence or accident. And
this is what the court did indeed conclude inits April 14, 1989, partial
summary judgnment order when it stated that the "Defendants [failed to show
that personal injuries (in the formof mental anguish) were caused by an
“occurrence'." See infra n.11

11 This conclusion is further supported by the district court's order
of April 14, 1989. In its nenorandum opinion and order, which awarded parti al
sunmary judgnment in Royal's favor, the district court stated,

The Court finds that the | anguage of the insurance coverage is
unanbiguous . . . . As a matter of law, the allegations contained
in the pending suits do not state clainms wthin coverage.

Al though the investors allege |loss of their investnents, they
allege no injury to tangi ble property which could constitute an
"occurrence".® Additionally, none of the | osses constitutes
"“property danmage" as required by the policy.

% Nei ther have Defendants shown that personal injuries (in
the formof nmental angui sh) were caused by an "occurrence"

[Ctation and footnote onmtted.] In other words, the investors suffered "no
injury" sQ either to property or in the formof nmental anguish sQ that "could
constitute an “occurrence'" within the terns of the policy.

We recogni ze that orders of partial summary judgnent, standing by
t hemsel ves, have no preclusive effect, as they are interlocutory. Avondale
Shipyards, Inc. v. Insured Lloyd's, 786 F.2d 1265, 1269-72 (5th Cr. 1986).
Avondal e, however, does not prevent us from considering the preclusive effect
of the summary judgnent order in this case.

As we noted in Avondale, the partial summary judgnent order in that case
had no preclusive effect because the final judgnent "made no direct or
i ndirect reference whatever to the [prior] partial summary judgnent or to
prior orders in general . . . ." Id. at 1272. By contrast, the Septenber 8
final judgnent explicitly states that Royal "nove[s] this Court to enter this
Fi nal Judgnment against [Quinn-L] in light of the Court's ruling on [Royal's]
Motion for Partial Summary Judgnent." The "partial" sumary judgment was
"partial" in nane only. It decided the nmajor issues in the case and entry of
the final judgnent was a nere fornality.
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The cases cited by the appellants discussing the conplaint-
allegation rule are not to the contrary. It is true that "[u]nder
Texas law, the insurer's duty to defend is determned solely from
the face of the pl eadings and wi thout reference to facts outsi de of

the pl eadings." Rhodes v. Chicago Ins. Co., 719 F.2d 116, 119 (5th

Cir. 1983). Application of this "conplaint-allegation" rule "gives
rise to a duty to defend if one or nore of the plaintiff's clains,
“if taken as true, [are] sufficient to state a cause of
action . . . comng wWthin the terns of the policy."" Id.
(citation omtted).

But sinply because the duty to defend is determned on the
face of the conplaint, and not with reference to the truth or
falsity of the allegations contained therein, does not nean that
the preclusive effect of a declaration of no duty to defend nust be
limted to the precise allegations contained in the pleadings. In
this case, the district court determ ned the issue of coverage SQ
that no "occurrence" had befallen the investors wthin the terns of
the policy sQ and this determ nation can be applied to all egations

i n subsequent conpl aints. 2

12 The appellants argue that the district court erroneously applied
principles of claimpreclusion, as opposed to issue preclusion, in comng to
this conclusion. Although the court did nmention claimpreclusion inits
opinion, its analysis of the first declaratory judgnent plainly states that
“"the Court finally interpreted the | anguage in certain policy clauses, and the
i ssue of the meaning of those clauses was necessary and essential to the
Court' s Judgment," 759 F. Supp. at 1234 (enphasis added) SQ language of issue
preclusion. W therefore disagree with the appellants that the district court
ran afoul of Jackson. See Jackson, 862 F.2d at 501 (noting that "true" res
judicata, or claimpreclusion, Tappears to be inconsistent with Chick Kam
Choo' s adnoni shment that the relitigation exception “is strict and narrow so
that only “clainms or issues which . . . actually have been decided' in the
prior proceeding as reflected by what the prior “order actually said are
protectabl e thereunder” (citation on1tted)y.
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2.

W now nust conpare the foregoing interpretation of the
district court's final judgnent with the investors' clains in the
Canmeron County |litigation. In their original petition, the
investors allege the foll ow ng:

29. The injuries suffered by Plaintiffs as a result
of Quinn-L Entities['] conduct, for which damages have
been awarded by [the Dall as County] Judgnent are injuries

which are covered by the relevant insurance policies
i ssued by Defendants The Royal |nsurance G oup .

30. The allegations of Plaintiffs' conplaint in
[the Dal |l as County petition] stated an "occurrence" which
had resulted in "property danmage" or "bodily injury," as
defined by the insurance policies . . . . The Quinn-L
E[n]Jtities’ conduct . . . has caused the Plaintiffs
property damage and bodily injury and, therefore, the
Defendants are responsible for the paynent of the
Judgnent entered therein.

32. [Royal is] liable directly to Plaintiffs, as
judgnent creditors under the [Dallas County judgnent].
The Plaintiffs, judgnent creditors, would further allege
that [Royal is liable] to them for the entirety of the
j udgnent rendered [in the Dallas County judgnent] agai nst
the Quinn-L Entities . . . for the reason that the
policies of insurance purchased by Quinn-L Entities
provi de coverage for theinjuries causedto Plaintiffs by
the Quinn-L entities and upon whi ch judgnent was granted
by the [Dallas County court]. [Enphasis added.]

Gven that the investors allege that the Dallas County
j udgnment woul d be covered by the policy | anguage, the question
is whether the investors, after the issuance of the first federal
decl aratory judgnent, anended their pleadings in such a way as to
bring their clains within policy coverage. |ndeed, the investors
argue that they substantially altered their clainms between

Septenber 8 (the date the district court entered its fina
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declaratory judgnent) and Septenber 14 (the date the investors
refiled their state clains in Dallas County state court).

The crucial difference, they argue, is that in the Dallas
County action they "alleged nental anguish caused by Quinn-L's
negl i gence and gross negligence" in nmaking a nunber of inproper
managenent decisions.?® They argue that in the first declaratory
j udgnent action, the sole dispute was over whether the investors
al l eged nental angui sh. In the words of the appellants, "the
decl aratory judgnent only decided that the then pending action did
not allege nental anguish."”

As noted above, however, the declaratory judgnent did nore
than that. The appellants' reading of the judgnment sinply ignores
the fact that the court held that "allegations in the pending[]
suits do not allege an "occurrence,' as defined by the policies."
Thus, the only way that the appellants could overcone the
declaratory judgnent hurdle was to allege, in the Dallas County
petition, a basis for finding an occurrence.

The allegedly inproper acts on Quinn-L's part, however,
remai ned constant fromthe federal liability suit to the Dallas
County suit. Thus, the district court's determnation of the

coverage i ssue woul d di spose of the appellants' clains to recover

3 In the Dallas County petition, the investors alleged that

“Plaintiffs' . . . in%gries and danmages were proxinmately caused bY the
ne?llgent conduct of fendant in," anong other things, "inproperly treating
al [ partnershi ps and conpani es as one entity for financial Fur oses, "

“syndi cating partnershi ps while having | ack of the financia erewthal to
fund the cash needs of the partnerships,” and "inproperly managi ng and
structuring the conpani es and partnerships and thereby creating tax problens
with the IRS concerning various entities.” These inproper acts caused the
|nve$tﬁrs to "suffer[] bodily injury, including nental pain, suffering and
angui sh. "
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under the policy [|anguage. We therefore affirm the district
court's injunction of the appellants' direct contractual clains

under the relitigation exception.

3.

The investors respond that they cannot be bound by the first
decl aratory judgnent because they were not parties to the action
(their nmotion to intervene having been denied). W have
recogni zed, however, that "it is wthin the discretion of a
district court to expand the scope of an otherw se valid injunction
issued pursuant to the relitigation exception of the Anti-
I njunction Act to include those in privity with parties to the

federal court action." Quintero v. Kl aveness Ship Lines, 914 F. 2d

717, 721 (5th Gir. 1990), cert. denied, 111 S. O. 1322 (1991).

| ndeed, a non-party wll be considered "in privity, or
sufficiently close to a party in the prior suit so as to justify
preclusion,”" where the party to the first suit is so closely
aligned with the nonparty's interests as to be his "virtual

representative." Benson & Ford, Inc. v. Wanda Petrol eum Co., 833

F.2d 1172, 1174-75 (5th Gr. 1987). See also Aerojet-Gen. Corp. V.
Askew, 511 F.2d 710, 719 (5th Gr.), cert. denied, 423 U S. 908

(1975). In order for virtual representation to arise, however

there nmust be "an express or inplied | egal relationship" between
the party and the nonparty "in which [the] part[y] to the first
suit [is] accountable to [the] non-part[y] who fil e[s] a subsequent

suit raising identical issues.” Benson & Ford, 833 F.2d at 1175
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(citation omtted).
The question of "whether a party's interests in a case are
virtually representative of the interests of a nonparty is one of

fact for the trial court." Aerojet-CGCen., 511 F.2d at 719. 1In the

prelimnary injunction context, we review findings of fact for

clear error. Apple Barrel Prods. v. Beard, 730 F.2d 384, 386 (5th

Cir. 1984).

In this case, the district court found that the i nvestors were
in privity with Quinn-L. 759 F. Supp. at 1232. The court
concluded that the "I nvestor Plaintiffs bought Lovell's cooperation
wththeir April 5, 1989 Agreenent and through their collusion with
Lovell obtained an enornous default judgnent against Lovell's
conpanies." 1d. at 1226. The court further found that "settl enent
negoti ati ons between the investors' counsel and Lovell started as
early as June, 1988 and result in a letter agreenent by October 11
1988." 1d. at 1224 n.10. Thus, Lovell and the investors came to
a cooperation agreenent |ong before anything of substance was
adjudicated in the first declaratory judgnent action.

The appellants stress that in the October 1988-April 1989
assi gnnent, Lovell gave the investors only the right to sue in
Lovell's nane for the danmages Royal had caused hi m personally and
that only later (Septenber 4, 1990) did Quinn-L assign its rights
to the investors to pursue Royal. But sinply because the form
| egal relationship between Quinn-L and the investors did not arise
until Septenber 4, 1990, does not nean that there was no privity

bet ween them before that tine.
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The district court found that Lovell had sole authority to act
for Quinn-L, 759 F. Supp. at 1219 n.1,' that Lovell was "bought
off" by the settlenent agreenent, id. at 1226, that the "sole
pur pose" of that agreenent was to pursue Royal,?® id. at 1224, and
that fromthat point on the investors and Quinn-L (through Lovell)
pursued a course of conduct to obtain a hefty paynent fromRoyal in
whi ch they would all share, id. at 1226 & n.13. The district court
did not clearly err in concluding that the investors were virtually
represented by Quinn-L in the first declaratory judgnent action.
We therefore determ ne that the i nvestors can be bound by the first

decl aratory judgnent action.

B.
In their Caneron County suit, the investors also seek to
recover damages from Royal based upon Royal's post-declaratory
j udgnent conduct. As Quinn-L's assignees, the investors all ege,

inter alia, that Royal (1) "wongfully refused" an unqualified

defense of the Dallas County litigation; (2) "negligently fail ed"
to settle the Dallas County litigation; (3) waived its right to
chal | enge coverage and i s estopped fromdenyi ng coverage because of

its representations to Quinn-L; (4) was negligent in its handling

4 I'n January 1989, the bankruptcy court returned Quinn-L's val uel ess
stock to Lovell. Since Lovell filed for personal bankrugtcy in 1987, Quinn-L
has had no officers, directors, or significant assets. hus, since January
1989 Lovell has had sole authority to act for Quinn-L. See Royal, 759 F
Supp. at 1219 n. 1.

 |naletter witten to Lovell's counsel, the investors' attorney
noted that "the whole point of the [AFriI 5] Conpromni se and Settl enment
Agreenent was for Plaintiffs to be able to pursue Royal I|nsurance Conpany."
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of the Dallas County litigation; and (5) breached its "duty of good
faith and fair dealing.”

These cl ai n8 were brought before the federal district court on
August 15, 1990, when Qui nn-L answer ed Royal's decl aratory j udgnment
petition of March 9, 1990. They were presented to the Caneron
County court on Septenber 4, 1990, when the investors filed suit
t herein. The district court enjoined these post-declaratory
j udgnment clains under the "in aid of jurisdiction" exceptionto the

Anti-Injunction Act.?®

1.
The "in aid of jurisdiction" exception is designed to "prevent
a state court from so interfering with a federal court's
consideration or disposition of a case as to seriously inpair the
federal court's flexibility and authority to decide that case.”

Atlantic Coast Line RR Vv. Brotherhood of Loconotive Eng'rs, 398

U S 281, 295 (1970). The district court noted that "[t]his is
preci sely such a case; absent injunctive relief the Court wll
likely lose the ability to decide this case (filed well before
either [Canmeron County] Action) and may well have its prior
Judgnents (which are inextricably intertwned wth the present
action) nullified by contrary state court decrees." 759 F. Supp.
at 1235.

The "in aid of jurisdiction" exception, however, does not

16 Royal has conceded that the injunction of these clains cannot be
justified under the relitigation exception
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reach this far. In Texas v. United States, 837 F.2d 184, 186 n.4

(5th Gr.), cert. denied, 488 U S 821 (1988), we noted the

fol | ow ng:

In cases decided under [the "in aid of jurisdiction"]
exception, courts have interpreted the | anguage narrow vy,
finding a threat to the court's jurisdiction only where
a state proceeding threatens to dispose of property that
fornms the basis for federal inremjurisdiction, or where
t he state proceedi ng t hr eat ens t he conti nui ng
superintendence by a federal court, such as in a school
desegregati on case. In no event may the "aid of
jurisdiction" exception be invoked nerely because of the
prospect that a concurrent state proceedi ng m ght result
in a judgnent inconsistent with the federal court's
decision. [Enphasis added.] [Citations omtted.]

See also Phillips v. Chas. Schreiner Bank, 894 F.2d 127, 132 (5th

Cir. 1990) (exception only applies to in remactions, citing Texas

v. United States). The post-decl aratory judgnent clains at issue

in this case do not fit in either category described in Texas V.

United States. They obviously do not involve the district court's

in remjurisdiction, nor do they inplicate any "superintendence"
jurisdiction on the district court's part.
Royal correctly points out that the contours of the categories

described in Texas v. United States are not well-defined. The

district court relied upon an Eleventh GCrcuit holding that
"l engthy, conplicated litigation is the “virtual equivalent of a

res,'" Battle v. Liberty Nat'l Life Ins. Co., 877 F.2d 877, 882

(11th Gr. 1989) (citation omtted), and indeed our opinion in

Texas v. United States does not specifically preclude such
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interpretation. But even if we were to broaden the "in aid of
jurisdiction” exception to include "lengthy, conplicated

litigation" that is the "equivalent of ares,” we would not put the
present action in that category.

The Caneron County court posed no threat to the district
court's continuing jurisdiction to decide the post-declaratory
judgnent clains, other than the fact that there was a possibility
that it could reach judgnent first. This is not sufficient to

invoke the "in aid of jurisdiction" exception. Texas v. United

7 The district court also relied heavily upon our decisionin lnre
Corrugated Container Antitrust Litig., 659 F.2d 1332 (5th Cr. Unit A Cct.
1981), cert. denied, 456 U'S. 936 (1982), which involved a nassive antitrust
cl ass action agai nst manufacturers of corrugated containers that was
consol idated by the Judicial Panel on Miultidistrict Litigation and transferred
to the Southern District of Texas. The nmultidistrict court aPproved of
"settl enents executed between the class plaintiffs and nost of the
defendants." [|d. at 1335.

Sone of the class plaintiffs, apparently unhapﬁy with the settlenents,

went to state court with their claims. A panel of this court held that the
injunction of the state action was proper because the nultidistrict court's

approval of the settlenents would "bar the South Carolina litigation" on
principles of res judicata. 1d. Thus, the panel based its decision upon the
relitigation exception, and to that extent the case does not support the
istrict court's injunction of the tort, waiver, and estoppel clains.

The Corrugated Contai ner case does contain sone jurisdictional |anguage,
but it nust be construed in Tight of the factual circunstances of the case.
Wien the plaintiffs filed in state court, they asked for and inmediately
obt ai ned an injunction prohibiting the defendants (many of whom were
defendants in the nultidistrict Iitigation) from"preparing, dissemnating or

utilizing any settlenent docunent . . . wherein such settlenent docunent
contai ns any rel ease of.anY.antltrust cl ai ms" under state law 1d. at 1335.
The panel noted that this limtation "would clearly interfere with the

multidistrict court's ability to dispose of the broader action pending before
it." 1d. The court also noted that the multidistrict court's Injunction of
the state suit would not flout "the policies of federalisn because the
plaintiffs' attorneys "ha[d] taken, and nanifested an intention to continue to
take, actions threatening this court's exercise of its proper jurisdiction and
the effectuation of its judgnments, by filing and threatening to file
duplicative and harassing Iitigation in the courts of various states and by
seeking therein orders.dlsruptlnP the proceedings” in the nmultidistrict
l[itigation. 1d. (quoting the multidistrict court).

This interference, however, was based upon the attorneys' (and,
presunmably, the state court's) apparent disregard of the prior federa
settlenent judgnment SQ again, a consideration nore appropriate for the

relitigati on exception. Thus, we disagree with the district court when it
states that

g “[t]he sane considerations [as those gosed in Corrugated
Cont ai ner] apply to the present action . . . ." 59 F. Supp. at 1236
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States, 837 F.2d at 186 n.4 (citing Atlantic Coast Line).*® It is

true that, as Royal argues, the district court invested a great
deal of tinme inresolving the first declaratory judgnent action and
in enforcing the first declaratory judgnent in the second
decl aratory judgnment action. But that investnent is adequately
protected by the relitigation exception, which avoids "costly and
judicially wasteful" duplicative proceedings. Quintero, 914 F. 2d
at 721.

The district court's investnent of tinme and energy in
resol ving the coverage issue would be protected by an injunction
barring relitigation of that issue SQ not by barring any claim
dependent upon that issue. W therefore conclude that the district
court should have limted the scope of its injunction to enjoining
relitigation of the coverage issue and that its injunction of the

post -decl aratory judgnent clains was i nproper.

2.

Royal offers a slightly different justification for enjoining
the post-declaratory judgnent clains. It contends that the
district court "was entitled to conclude that the [ Caneron County]
litigation should be tenporarily enjoined until the district court
had an opportunity to sort through the conpl ex web of clains raised

agai nst enforcenment of its prior judgnent." In essence, Royal

8 The nature of the "threat" is shown nost vividly by the fact that
the district court entered an order disposing of these clains on Decenber 20,
%391. The district court's resolution of these clains is discussed infra part
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argues that, given that this is a prelimnary injunction, the
district court should be given greater leeway with regard to the
i njunction's scope, especially considering what the district court
found to be col lusive behavior on the appellants' part.

Al t hough we are synpat hetic, we cannot all owthe exceptions to
be stretched beyond their justifications. As the Court noted in

Chi ck Kam Choo, "the exceptions are narrow and are not [to] be

enl arged by |oose statutory construction.'" 486 U.S. at 146
(citation omtted). Moreover, the district court plainly
recogni zed that there were two types of clains at issue SQ those
whol |y dependent upon the prior declaratory judgnent (the direct
clains as judgnent creditors) and those "inextricably intertw ned"
wth the issues settled by the declaratory judgnent (the post-
decl aratory judgnent clains).

The district court therefore did not enjoin the post-
declaratory judgnent clains in order to "sort things out"; rather,
it did what it said it was doing SQ enjoining the Caneron County
action because the state court "could irreparably injure the
Court's ability to decide the present case.”" Royal, 759 F. Supp.
at 1235. As noted above, however, the only irreparable injury that
the state court posed was deciding the clains. This sort of
"interference" is not sufficient to overcone the obstacle of the

Anti-1njunction Act.

| V.

Finally, we consider the various notions, pending in this
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court, to prevent the district court from considering aspects of
the case not directly at issue in this appeal. Prior to ora
argunent, the appellants asked us to stay the district court
proceedi ngs pendi ng appeal. Essentially, this woul d have prevent ed
the district court fromconsidering the nerits of the appellants
tort, waiver, and estoppel clains brought as affirnmative defenses
to Royal's request for declaratory judgnent. W denied the notion
W t hout opinion on Septenber 6, 1991.

After oral argunent, on Cctober 29, the appellants submtted
a notion to reconsider the notion for stay of the district court
proceedi ngs. On Decenber 20, while the notion for reconsi deration
was pending, the district court disposed of, inter alia, the post-
declaratory judgnent clains adversely to the appellants. By a
Decenber 24 letter, the appellants asked us to "vacate all orders
entered by the court below during the pendency of the inproperly
issued prelimnary injunction, including the Decenber 20, 1991
summary judgnent order" covering the post-declaratory judgnent
clains. Thus, the notion for reconsideration is partially nooted?!®
by the orders of the district court, and we now consider the
appel l ants' request to vacate the orders entered while this appeal
was pendi ng.

We decline to vacate these orders. As noted above, the
appel l ants' tort, waiver, and estoppel clainms were before both the

federal district court and the Caneron County court. There was

19 The district court did not rule on Royal's request for a permanent
injunction, deferring that issue pending the outcone of this appeal.
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al ways the possibility that the federal court would win the race to
judgnent; in fact, the odds were heavily in the federal court's
favor. It had dealt with the litigation anong these parties for
over three years by the tine the tort, waiver, and estoppel clains
were placed before it on August 15, 1990; therefore, it was
famliar wth the facts and |egal disputes. By contrast, the
Canmeron County court's first exposure to the case was Sept enber 4,
1990, when the appellants filed their suit.

At nost, what the district did by enjoining these clains was
to ensure it would win the race. W are well aware of the general
rule that parallel state and federal actions should be allowed to

proceed without interference from either court. Atl antic Coast

Line, 398 U S. at 295-96. Vacating the orders of the district
court, however, would do nothing to put the state and federa
courts back on an even footing. |Indeed, the district court would
be free to re-enter its orders the nonent after they were vacat ed.
Thus, even if vacating orders would be appropriate in sone cases,
it would nerely be an academ c exercise in this case.

Finally, we note that the equities do not weigh in the
appel l ants' favor. They created this tangled web of litigation by
seeking to evade the effect of the first declaratory |udgnent
action: Havi ng encountered a roadblock in federal court, they
brought their clains to state court, collusively obtained an
inflated default judgnent there, and sought to collect that
judgnent (and nore) in another state court. That their "victory"

on the "in aid of jurisdiction" question is a sonewhat holl ow one
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does not persuade us to vacate the district court's orders. The
appel l ants presumably nmay appeal the district court's disposition

of their tort, waiver, and estoppel clains.

V.

In conclusion, we find that the district court had ancillary
jurisdiction over this matter. In addition, we find that the
portion of the injunction based upon the relitigation exception SQ
the injunction of the appellants' direct clainms as judgnent
creditors under the insurance contract SQ was proper. W further
find that the portion of the injunction based upon the "in aid of
jurisdiction" exception sSQ the injunction of the appellants' tort,
wai ver, and estoppel clains brought as assignees SQ was i nproper.
We therefore AFFIRMin part, REVERSE in part, and REMAND. Finally,
we DENY the appellants' request to vacate the district court's

orders entered during the pendency of this appeal.
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