IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 90-6036

JAMES YARBROUGH, Individually and as Next Friend of
ROBERT YARBROUGH, a M nor,

Pl ai ntiff-Appellee,

VERSUS

STURM RUGER & CO.,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas

(June 15, 1992)
Before WSDOM JONES, and SMTH, C rcuit Judges.
JERRY EE. SMTH, G rcuit Judge:

After a mnor was injured by a gun he had stolen, he and his
famly brought a products liability action against the gun's
manuf acturer, Sturm Ruger & Co., Inc. ("Sturm Ruger"), alleging
that the gun was defectively designed. After an initial trial in
which the jury returned an inconsistent verdict and, upon further
consi deration, pronounced itself unable to agree on a resol uti on of
the suit, the district court, over Sturm Ruger's objections,

accepted the jury's findings as to liability and i npanel ed a second



jury to determ ne damages. Sturm Ruger appeals, arguing that the
first jury verdict represented an i nperm ssi bl e conprom se. Sturm
Ruger also raises sone evidentiary and procedural issues. e

vacate and remand for a newtrial on all issues.

| .

Robert Yarbrough was thirteen years ol d when he and fourteen-
year-old Rusty Cowart stole a nunber of guns and other property
fromat |east two houses in their neighborhood. One of those guns
was a .44 caliber Sturm Ruger single action revolver ("the
revol ver"). Yarbrough and Cowart carried the firearns around in a
paper bag, apparently playing with them and attenpting to sell
t hem Al t hough the boys had found the revol ver unl oaded, they
obt ai ned amunition and carried it fully |oaded, wth the hamer
forward over a live cartridge.

A few days after the theft, while Yarbrough and Cowart were,
ironically, walking past the house fromwhich they had stolen the
revol ver, after failing to sell the stolen firearns, one boy began
to hand the bag to the other. The bag either dropped or gave way.
The revol ver hit the pavenent and di scharged, woundi ng Yar brough in

the Il eg, which eventually was anput ated above the knee.

.
Yar brough and his famly brought this |awsuit against Sturm
Ruger on theories of negligence, strict product liability, and

failure to warn; they later reduced their claimto one of product



liability, based upon defective design. Sturm Ruger based its
def ense upon the | ack of design defects when the gun was manuf ac-
tured in 1962, the adequacy of the warnings that acconpanied the
gun at that tine, and Yarbrough's contributory negligence.

The jury returned aninitial verdict stating that the revol ver
was defectively designed and that the defect caused Yarbrough's
i njuries. It found Sturm Ruger 60% liable and Yarbrough 40%
liable for those injuries.

In response to the special interrogatories, the jury awarded
$50, 000 for past nedical expenses, $250,000 for future medica
expenses, and $100,000 for past disfigurenent, for a total of
$400,000. It entered zero as the award for future disfigurement,
past and future physical inpairnent, past and future nental
angui sh, past and future pain and suffering, and past and future
| ost earning capacity.

The district court determ ned that the inconsistency between
the finding of liability and the various danmage awards were
"I nconcei vabl e" and "absolutely unbelievable.” It denied Sturm
Ruger's notion for a mstrial and told the jury to reconsider,
instructing the jurors that if they unani nously agreed on |iabil -
ity, they must assess danages for the unquestionable injuries. The
court further remnded the jurors that they were to consider the
issues of liability and damages separately. The jury deliberated
for another four hours before informng the court that it was

"unable to agree on a resolution of this |awsuit."



In response to the court's efforts, in open court, to
understand the verdict, the jury foreman stated as foll ows:

On t he noney that was awar ded, everybody has sort of
agreed to that particular figure. But there was argu-

ments on how that figured down the line. | nean, that
was our argunent on the liability end and on the negli -
gence, injury and pain. . . . | think we were trying to
cone up with a dollar figure that woul d be reasonable to
get him to an even start in |life now with perhaps
sonething to give hima boost so he can go on with his
life.

Anot her juror averred that the jury's conflict on the liability
i ssue had caused it to reach an inconprehensible damage award.
The court then denied Sturm Ruger's renewed notion for a
mstrial and accepted the verdict on liability but severed the
damage issue and inpaneled another jury to determne it. The
second jury awar ded damages for each el enent of Yarbrough's injury,
returning an award of $422, 000, only $22,000 greater than the total
the first jury awarded. Sturm Ruger's notion for a newtrial was
denied, and it filed a tinely appeal based upon the denial of a
mstrial; the exclusion of evidence about how Yarbrough acquired
the gun; alteration of an evidentiary stipulation; and the district

court's allegedly biased behavi or and questioning of w tnesses.!?

L1l
Sturm Ruger argues that the district court erred in denying

its notions for a mstrial because of the apparent conprom se

! Sturm Ruger has not asserted, in this case, that the public policy of
Texas forbids the awarding of damages to those who are injured by firearmns
they steal. Accordingly, we assunme, arguendo, that products liability may be
i nposed under such circunstances.
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verdict. W reverse a district court's ruling on a notion for new

trial only for abuse of discretion. Lucas v. Anerican Mqg. Co.

630 F.2d 291 (5th Gr. 1980) (citing Silvernman v. Traveler Ins.

Co., 277 F.2d 257 (5th Cir. 1960)).

If the record indicates that a liability verdict stemred from
a conprom se on damages, the conplaining party is entitled to a new
trial, for considerations of damages should not taint the initial

question of the defendant's fault. West brook v. General Tire &

Rubber Co., 754 F.2d 1233, 1242 (5th Gr. 1985). In determ ning

whether a jury reached a conprom se verdict, we examne the
"totality of circunstances" and consider any indicia of conprom se
apparent fromthe record and other factors that may have caused a
verdi ct for danmages that would be inadequate if the jury actually

found liability. Pagan v. Shoney's, Inc., 931 F. 2d 334, 339 (5th

Cir. 1991).2 After examning the jury verdict and the record of
the case, we believe that the verdict stemed froman i nperm ssi bl e

conprom se. 3

2 ~ In Pagan, 931 F.2d at 339, we discussed the factors that courts have
considered In detern1n|ng whet her the jury conpromised. In Hatfield v.
Seaboard Air Line RR, 396 F.2d 721, 723 (5th Gr. 1968), the factors

i ncTuded whether the issue of liability was strongly contested, whether the
jury was confused concerning contributory negligence, and whether either party
urged the district court to accept the jury's verdict. The Eleventh Grcuit
al so has exam ned whether the jury requested additional instructions or
attenpted to qualify its award. See Burger King Corp. v. Mson, 710 F.2d
1480, 1488 (1llth Gr. 1983), cert. denied, 465 U'S. 1102 (1984). Perhaps nost
relevantly, the Tenth Circuit has held that an award of only noni nal danmages,
coupled with either a disregard for uncontested and obvi ous danmages or an
award of only.out—of-EPcket expenses, raises the suspicion of a conpron se
verdict. National R R Passenger Corp. v. Koch Indus., 701 F.2d 108, 110
(10th Cir. 1983).

3 The verdict and the record of the trial provide us with sufficient basis
to believe that the verdict was tainted, and thus we need not consider the
statements of the jurors, which evidence is not favored, although here it
gives us even nore confort. See McDonald v. Pless, 238 U S. 264 (1915).

5




The first, and nost inportant, evidence of a conpromse is in
the verdict formitself. It is inconceivable that the jury could
find liability and then award damages for past but not future
di sfigurenent, for past and future nedical expenses but not for
past and future pain and suffering, nental anguish, and | ost
earning capacity. Sturm Ruger did not dispute that Yarbrough was
seriously injured and that his injury would cause himinpairnent
and disfigurenent for the rest of his life. |If he was disfigured
in the past, he will be disfigured in the future; his leg will not
gr ow back

Further, in contrast to Pagan, where another basis for the
jury's inproper award existed, this case suggests no alternative
explanation for the jury's verdict. The fact that the jury awarded
di stinct suns for past nedical expenses, future nedical expenses,
and past disfigurenent does not indicate that it intended to nake
a general award of damages in the sumof $400,000 or that it nerely
m sunder st ood the purpose of the special interrogatories. Even
nmore significantly, the jury did not |eave the space for an award
of damages for future disfigurenent blank but entered zero as the
amount it w shed to award.*

Second, al though Sturm Ruger vigorously contested liability,
it hardly chal |l enged Yarbrough's cl ai ns of damages during the first
trial. Although not determ native, such a fact indicates that the

jury's ostensible difficulty in finding a satisfactory danmages

4 Cf. Pagan, 931 F.2d at 340 (jury's failure to answer interrogatory,
rather than entering "zero" or "none," strengthens argunent that jury consid-
ered danages duplicative).
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award was conplicated by continuing disputes over liability. See
Hatfield, 396 F.2d at 723. As the California Suprene Court has
noted, "A refusal to allow for wundisputed special damages is
usual Iy convincing evidence that a jury failed to make a deci sion

on the liability issue." Hanmasaki v. Flotho, 248 P.2d 910, 912

(Cal. 1952), quoted in Mituelle Electrique D Assurances V.

Hammerm lls, Inc., 786 F.2d 840, 843 n.7 (8th Cr. 1986). The fact

that the jury requested the transcript of the deposition testinony
of the revolver's designer, WIIliam Ruger, indicates serious
consideration of the liability issue, as M. Ruger offered no
insight into the issue of damages.

Third, neither party was satisfied by the initial verdict.

See Hatfield, 396 F.2d at 723. Yar brough' s attorneys requested

that the court add damages to the jury's findings; Sturm Ruger, of
course, noved for a mstrial.

Fourth, the failure of the first jury to reach an agreenent
after four hours of further deliberation, after the district court
instructed it in howto prepare an acceptable verdict form shows
that the jury nust have been having a problemregarding liability.
That it could not prepare such a form suggests that it was
deadl ocked by the terns of its initial conprom se.

Fifth, Yarbrough's contention, that the fact that the damages
awar ded by the second jury were not inconsistent with those awar ded
by the first shows that the severance of issues did not prejudice
Sturm Ruger, msses the point. |f the finding of liability by the

first jury was based upon a conpronise, then the second jury was



allowed to rely upon a tainted finding that had served only as the

tradeoff for the first jury's damages award. See West brook, 754
F.2d at 1242. Again, the danages were not vigorously contested at
the first trial; liability was a nore di sputed issue.

This case may | ack the strong exanples of inproper judicial
behavi or or juror confusion that were present in sone of the cases
in which we have found inperm ssible conprom ses.®> Neverthel ess,
the record reveals substantially nore facial evidence that the
verdi ct was conprom sed, i.e., that the jurors had agreed on an
anount of damages they wanted to award Yarbrough and then reached
their liability finding based upon that.

As an enpirical matter, it may be that many juries nmake such
conprom ses. Neverthel ess, although we do not favor questioning
verdi cts, when we are faced by the obvious facial contradictions
between the verdict and the evidence presented, in circunstance
such as those that prevailed here, we cannot agree that the
district court should have retained a liability finding that
apparently was deliberately nade to reach a certain anount of
damages, for the parties are entitled to independent findings of

damages and liability. See Gasoline Products Co. v. Chanplin

Refining Co., 283 US. 494, 500 (1931); Colonial Leasing V.

Logi stics Control Int'l, 770 F.2d 479, 481 (5th Cr. 1985).

5 See, e.qg., Lucas v. Anerican Mg. Co., 630 F.2d 291.$5th Cir. 1980)
(jury had been instructed to deliberate for no nore than fifteen ninutes
because of an approaching hurricane); Hatfield (jury nenbers had exhi bited
conf usi gn a)bout contributory negligence, and the jury took two days to reach
its verdict).
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| V.

Havi ng concl uded that the district court abused its discretion
in denying the notion for a new trial, we need not consider the
ot her issues that Sturm Ruger raises on appeal. Nevert hel ess,
because the matter is certain to arise when the case goes to trial
again, we address one of Sturm Ruger's evidentiary concerns.

Sturm Ruger contends that the district court abused its
discretion by disallowng evidence that Yarbrough stole the
revol ver SQ evidence necessary for a proper factual determ nation
of causation and conparative negligence. The court excluded such
evi dence based upon the balancing test required by Fed. R Evid.
403. We review such a determ nation for abuse of discretion. See,

e.qg., Wight v. Hartford Accident & Indem Co., 580 F.2d 809, 810

(5th Gir. 1978).

Sturm Ruger is correct that evidence of the theft would have
been probative of Yarbrough's negligence and |ack of know edge
about the gun. The court allowed a stipulation that Yarbrough had
possession of the revolver at the tinme of the accident w thout the
perm ssion of its owner. The stipulation did not, however, inform
the jury that Yarbrough, through stealing the gun, rather than
per haps borrowng it fromsoneone in rightful possession, willfully
put hinself out of the way of any warnings about the revolver's
dangers or instruction as to its use.

| ndeed, through his efforts to hide his wongful possession,

Yar br ough necessarily avoided instructions or warnings of any



type.® Mbreover, because he had stol en the weapon and was engaged
in trying to sell the guns, Yarbrough was transporting a | oaded
weapon in a carel ess, conceal ed manner that predictably increased
the risk of harm Such information would be vital for the jury's

consideration of Yarbrough's relative fault, see, e.qg., Duncan v.

Cessna Aircraft Co., 665 S.W2d 414, 428 (Tex. 1984) (Texas courts

conpare plaintiff's conduct with conduct or product of defendant),
and the court's exclusion of it nmakes it inpossible for Sturm
Ruger to present its defense fully, wunfairly prejudicing the
conpany.

| nstead, the court sanitizes Yarbrough's conduct, and Sturm
Ruger was deprived of the opportunity to have any fault attributed

toit conpared to the fault of the plaintiff. See Duncan, id. 1In

such a context, we cannot say that permtting the introduction of
the evidence would unduly prejudice Yarbrough, and hence such
evi dence should be admtted in the new trial.

We t hus VACATE t he judgnent and REMAND for a new trial on al

i ssues.

6 See Ranmirez v. Vol kswagen of Am, Inc., 788 S.W2d 700, 705 (Tex. App.
SQ Corpus Christi 1990, wit denied) (evidence of product |iabili t¥.pl ai n-
tiff's earlier barroombraw properly adnitted as tending to establish his
notive and state of nmind and was “clearly critical" to establish that he had
been driving at great speed).

10



