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(March 31, 1992)
Bef ore H G3 NBOTHAM and BARKSDALE, Circuit Judges, and MBRYDE,



District Judge.?
BARKSDALE, Circuit Judge:

The central issue in this consolidated appeal is whether
Warren Seal was term nated for purposes of his enployer's Trust
Agreenment, thereby allowwing him to recover all of his royalty
interests held in trust. This turns, in part, on his undi sputed
termnation under the ternms of his separate Enpl oynent Contract.
Also in issue is whether Seal can recover for seismc data he
supplied that enployer. W REVERSE the award on the Trust
Agreenment claim but AFFIRM the denial of the data claim

| .

In 1976, for purposes of enployee retention, reward, and
incentive, the Florida Gas Exploration Conpany Enployees Trust
(Trust Agreenent) was established.? As producing oil and gas
properties were devel oped, overriding royalty interests in oil and
gas leases (ORIs) were assigned to the Trust by Florida Gas
(Florida Exploration)® for the benefit of designated enployees.
The Trustee paid the designated enployees, on a nonthly basis

their share of the inconme fromthose ORIs.* |n addition, upon the

. District Judge of the Northern District of Texas,
sitting by designation.

2 The Trust was for the purpose of "keep[ing] personnel
of experience and ability in the enploy of [Florida Exploration]
and to conpensate themfor their contributions to [it] ... and
t hereby i nduce themto nake such contributions in the future."

3 Continental Goup acquired Florida Gas in 1979,
changing the nane to Florida Exploration.

4 Pursuant to Trust Agreenent  2(a), the paynent was
made "so long as [the participant] remain[ed] an enpl oyee of"
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occurrence of specified events, the Trustee assigned to the
enpl oyee all or part of the ORI's (depending upon the event), as
well as accrued but wunpaid incone from them Full (100%
assi gnnent took place after the ORIs had been held in trust for
four years, or upon the enpl oynent endi ng under certain conditions.
But, if the enploynent ended for other specified reasons, the
enpl oyee received | ess than 100% of his ORI s.

Seal becane a Trust participant in 1978, when he joined
Fl ori da Exploration as vice-president of its New Ol eans divi sion.
Thereafter, ORIs were assigned to the Trust for his benefit.

In 1979, Florida Exploration offered enploynent contracts
(Enpl oynent Contract) to many of its executives to alleviate
concerns about a possible acquisition. Seal signed one that Muy.
It provided that if acquired, Florida Exploration would "continue
to enploy [Seal] on a full tine basis for a period of not |ess than
three years fromthe date of such acquisition ...." If Florida
Expl oration term nated Seal within that three-year period, it would
pay him his salary for the balance of the period and accrue his
retirement benefits under the pension plan, wth them becom ng
fully vested at the conclusion of that period.

Empl oynent Contract Y 5 covered "non-actual term nation"

In addition to an actual term nation of enpl oynent,
the following shall be deenmed a termnation of
[ Seal ' s] enpl oynent by the Conpany for purposes of
this agreenent:

a) A substantial change in [Seal's] present
| evel of responsibility and authority;

Fl ori da Expl orati on.



b) A reassignnent to another |ocation wthout
hi s consent; or

c) A substantial change from present policies
or procedures affecting the areas of [Seal's]
responsibilities.
Accept ance of the changes |isted in paragraphs
(a) and (c) for a period of tinme shall not be
deened a waiver of [Seal's] right to claim such
changes as a term nation
(Enphasi s added.)?®
No recovery coul d be had under the Enploynment Contract if the
termnation was for cause, which fell wthin three areas:
"di shonesty; ... comm ssion of a crine; or ... behavior which would
general |y be consi dered as sufficiently i nmoral or insubordinateto
justify termnation of enploynent.” These are identical to the
first three of four bases for term nation for cause under the 1976
Trust Agreenent.®
The Enploynent Contract also provided for accelerated
assignnment to Seal of the ORIs held in trust for him under the
Trust Agreenent. If he remained with Florida Exploration for a

year from the date of acquisition, he would receive "all of the

[ORIs] held by the Trustee for [his] benefit ... at the tine of
[the] acquisition ...."
The Continental G oup acquired Florida Exploration on August

28, 1979, triggering the Enpl oynent Contract's three-year protected

5 As di scussed infra, the term "non-actual term nation"
is used to differentiate this formof contractual term nation
from"constructive term nation".

6 The ot her basis for such term nation under the Trust
Agreenment was "inability to performthe job because of al coholism
or drugs."



period. Seal's authority was substantially reduced in m d-1982.
On the day before the end of the protected period, Seal stated in
a letter to Florida Exploration that, "[i]n view of the recent
changes in conpany policy and procedure", he had reviewed his
Enmpl oynent Contract; that, pursuant to it, the reduction of his
responsibility constituted a termnation of his enploynent; that
"[t]he only significance of this ... [was] to entitle [him to
receive [under the Trust Agreenent] a 100 per cent interest in
[(full assignment of)] the ... ORI's previously assigned into
trust', regardless of tine factors"; and that if Florida
Expl oration agreed with his "interpretation", the assignnent coul d

be executed.”’

! The letter, to Florida Exploration's President, stated:

In view of the recent changes in conpany
policy and procedure, | reviewed ny enpl oynent
agreenent dated May 1, 1979 to determ ne whet her
such changes nmay have in any way affected ny
rights provided for in our contract.

As | read Paragraph 5, if there is either a
substantial change in ny |evel of authority, or if
there is a substantial change in conpany policy or
procedure affecting ny area of responsibility, it
shal |l be "deened a term nation of nmy enpl oynent"”
for the purposes of the agreenent.

The only significance of this provision, it
seens to me, is to entitle ne to receive a "100
per cent interest inthe legal title to the ORI's
previously assigned into trust", regardl ess of
time factors. (Operating Policy No. 1-512, August
29, 1978 [descri bed below).

I f you agree with ny interpretation, please
advise and we will work out the nechanics of
assigning ny overrides to which | amentitled
under the above agreenents.



As noted, the Enploynent Contract provided that if Seal was
term nat ed during t he post-acquisitionthree-year protected peri od,
he woul d receive his salary and retirenent benefits for the bal ance
of that period, with full vesting of pension plan benefits at the
end of it. Qbviously, as Seal inplied in his letter, the required
paynments for termnation during the protected period had no
bearing; he did not claim termnation until one day before it
ended. Hence, the statenent in his letter that "[t]he only
significance of [the Enploynent Contract's non-actual term nation
provision] ... istoentitle me to receive" full (100% assignnent
of the ORIs held in trust for him "regardless of tine factors".

The time factor was critical, because any ORIs placed in trust
for him after acquisition had not fully vested (four years
required). On the other hand, as noted, the Enploynent Contract
provided for full assignnment to Seal of his ORIs held in trust as
of the August 1979 acquisition, if he remained wth Florida
Expl oration for a year after it. Seal had done so, and then sone;
his term nation claimwas made one day short of three years after
the acquisition. Therefore, his only ORIs for which he m ght not
receive full assignnment were those placed in trust for his benefit
after the date of acquisition (August 28, 1979). To add further to

the m x, and as di scussed infra, the Trust Agreenent provided that,

| intend to continue exerting ny best efforts
to make Florida Exploration successful and am
| ooking forward to working with you.

The Operating Policy referenced in the letter described the Trust
Agr eenent .



if Seal was termnated (except for defined cause), he was to
recei ve full assignnment of his ORI's, regardl ess of the nornmal four-
year vesting period. Therefore, in order to receive the maxi num
assi gnnent of his post-acquisition ORIs, Seal had to fall within
the termnation, except for cause, provision in the Trust
Agr eenent .

Florida Exploration pronptly denied that term nation had
occurred. And, Seal remained wth Florida Exploration until June
1983, when he submitted his witten resignation.? Shortly
thereafter, he received the ORIs that Florida Exploration felt he
was due. In 1985, Seal filed two diversity actions in Louisiana on
the sane day: the first asserted that he was entitled to benefits
under the Enploynent Contract and to additional ORlI's under the
Trust Agreenent; the second sought recovery for seismc data that
he had allegedly provided Florida Exploration during that
enpl oynent .

The two actions were consolidated for a bench trial. The

district court held that Seal: (1) was "constructivel y" term nated®

8 Seal has noved to strike the references in Florida
Expl oration's brief to that resignation, contending that they
"are a plain violation of a pre-trial stipulation that the
parties "would not seek to discover or produce facts concerning
the circunstances leading up to or [his] resignation ....""
(Enphasis in original.) The references do not appear to violate
the stipulation; but, in any event, and as discussed infra, our
hol ding is not based on his resignation. The notion is DEN ED

o As discussed infra, the term"constructive term nation"
does not appear in either the Enpl oynent Contract or the Trust
Agreenment. As used by the district court, "constructive
termnation” refers to Seal's "non-actual term nation" due to
substanti al changes, as provided by the Enpl oynent Contract.
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under the ternms of the Enploynent Contract and entitled to pension
benefits;¥ (2) was therefore "constructively term nated w thout
cause" under the Trust Agreenent and to receive an accounting and
assignnent of the ORI's (and resulting incone) to which he was
entitled under that Agreenent; but (3) had no claimfor any seismc
data in Florida Expl oration's possession. Damages were referred to
a special naster. Because the ORIs had been sold by Florida
Expl orati on, Seal was awar ded t heir noney equi val ent (approxi mately
$450, 000) . In addition, the judgnent awarded Seal $340,000
(approxi mately) in prejudgnent interest and $200,000 in attorney's
fees; the fees were not all ocated between the Enpl oynent Contract
and Trust Agreenent cl ains.
.

Fl ori da Expl oration contends that the district court erred in
hol di ng that Seal was term nated under the Trust Agreenent. Seal
counters that it erred in the anmount of the award for expert
wtness fees in his first case and in denying himrecovery on the
seismc data claimin his second. Qur standard of review for bench
trialsis well established: findings of fact are revi ewed for clear

error; |legal 1issues, de novo. E.g., Fed. R Cv. P. 52(a);

10 Enpl oynent Contract 9 5 provides in part:

Upon the conclusion of the three-year period,

Enpl oyee's benefits under the pension plan shal
becone fully vested and Enpl oyee shall have the
right, at his election, either (1) to receive the
actuarial equivalent value of his benefits

i medi ately or (2) to be treated as a regularly
vested nenber of the pension plan.



M ssouri Pac. R R Co. v. Railroad Comm n of Texas, 948 F.2d 179,
181 (5th Gr. 1991), petition for cert. filed, (March 5, 1992) ( No.
91-1423). Equally well established is the standard for determ ning
whether a finding is clearly erroneous, "that is, if we are

convi nced[, based on our review of the record,] that the trial

court nmade a mstake." Texas Pig Stands, Inc. v. Hard Rock Cafe
Int'l, Inc., 951 F.2d 684, 693 (5th Gr. 1992). %
A

Florida Exploration does not challenge the district court's
hol di ng t hat Seal was term nated (non-actual term nation) under the
ternms of the Enploynent Contract. And, both parties agree that he
was not termnated for cause as defined by the Trust Agreenent.
The issue is whether he was term nated (non-actual term nation)
under that Agreenent.

As noted, the Trust Agreenent provides for full assignnent of
ORI's to an enpl oyee upon, inter alia, termnation "w thout cause". !
There is less than full assignnment to the enployee upon, inter

alia, voluntary termnation or termnation for cause.® Unlike the

1 "Afinding of fact is clearly erroneous "only if our
review of the entire record inpels the definite and firm
conviction that a m stake has been commtted.'" Sullivan v.
Rowan Co., 952 F.2d 141, 147 (5th Gr. 1992) (quoting Carr v.
Alta Verde Indus., 931 F.2d 1055, 1058 (5th Cr. 1991)).

12 Ful | assignnment al so occurs upon the fourth anniversary
date of their assignnent into the Trust, if the enpl oyee renmai ned
continuously enpl oyed; or upon retirenent at age 65, total
disability, or death.

13 "“[Flor cause' shall include only...: (a) dishonesty;
(b) commi ssion of a crinme; (c) behavior which generally would be
accepted as sufficiently immoral or insubordinate as to justify
termnation of enploynent; [and] (d) inability to performthe job
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Empl oynent Contract, the Trust Agreenent does not include a
provi sion for non-actual term nation -- events deened equi valent to
term nati on.

The district court found -- not challenged here -- that as a
result of post-acquisition changes in md-1982, "M. Seal's
authority was substantially reduced by August of 1982."
Accordi ngly, pursuant to the provision in the Enploynment Contract
that substantial changes were "deened a term nation of [Seal's]
enploynent ... for purposes of this agreenent,” it held that
"[t] hese changes resulted in [his] constructive term nation by
Florida [Exploration] in md-1982." Therefore, the court awarded
recovery on the Enploynent Contract claim It then turned to the
Trust Agreenent and noted that although it provided four bases for
termnation for cause, it did

not contain a correspondi ng provision enunerating

those termnations which would be considered
wi t hout cause. The facts have established that M.

because of al coholismor drugs.” As noted, except for the fourth
basis, these are the sane bases for termnation for cause as in
t he subsequent Enpl oynent Contract.

Voluntary termnation included retirenent at |ess than age
65. In the event of voluntary termnation or termnation for
cause,

the Trustee (i) shall not assign the Beneficiary
any [ORI] with respect to any particul ar
geol ogi cal prospect, if his enploynent term nated
wthin two (2) years of the Approval Date of that
particul ar prospect, ... or (ii) shall assign the
Beneficiary an [ORI] equal to fifty percent (50%
of the [ORI] with respect to any particul ar
geol ogi cal prospect ..., if his enploynent
termnated within nore than two (2) years but |ess
than four (4) years of the Approval Date of that
particul ar prospect. ..

- 10 -



Seal's constructive term nation was for none of the
excl usive causes listed in the ... Trust Agreenent.
By | ogical extension, M. Seal was constructively
termnated w thout cause. This conclusion is
reached fromthe [Trust Agreenent] al one; the fact
that M. Seal was constructively term nated
according to the Enploynent Agreenent only serves
to support this finding.

As noted, the term"constructive term nation”, as used by the

district court, does not appear in either the Enpl oynent Contract

or the Trust Agreenent. The basis for Seal's termnation for
pur poses of the Enploynent Contract -- not disputed here -- was
change in "his level of responsibilities and authority". Thi s

basis does not rise to the conditions generally thought to
constitute constructive term nation or discharge. For exanple, a
"constructive discharge occurs when an enpl oyer nmakes conditions
so intolerable that an enployee reasonably feels conpelled to
resign." Hammond v. Katy Indep. School Dist., 821 S .W2d 174, 177
(Tex. App.--Houston [14th Dist.] 1991, no wit).! As noted, Seal
did not resign until 1983. Moreover, he stated in his earlier
August 1982 termnation claim letter that "he intend[ed] to
continue exerting [his] best efforts to nake Florida Exploration
successful and [that he was] looking forward to working wth
[ Fl orida Exploration's President]." Furthernore, as the district
court found, shortly before Seal resigned in 1983, he brought

seismc data to Florida Exploration for its use. |In short, these

14 As discussed infra, the Trust Agreenent is governed by
Texas law. For a discussion of the constructive discharge
doctrine, see Hammond v. Katy | ndependent School District, 821
S.W2d 174, 177 (Tex. App.--Houston [14th Dist.] 1991, no wit);
Stephens v. C. I.T. Goup/Equi pnent Financing, Inc., No. 90-5646,
slip op. at 3406-08 (5th Cr. March 23, 1992).
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are hardly such intolerable working conditions that Seal felt
conpelled to resign; nor, did he claim them As stated in his
August 1982 letter, he based his termnation claimsolely on the
Enpl oynent Contract provision concerning substanti al changes. And,
this was the basis for the district court's holding that he was
term nated for purposes of the Enploynent Contract. Therefore, in
order to determne whether Seal can recover under the Trust
Agreenent, we nust focus on it. In doing so, and as noted, in
order to avoid confusion with the above-discussed and non-
applicable form of termnation described as constructive
termnation, the term"non-actual term nation" will be used for the
form or type, of termnation clained by Seal

The district court was Erie-bound to apply the conflict of |aw
rules of Louisiana. Fallon v. Superior Chaircraft Corp., 884 F.2d
229, 231 (5th CGr. 1989) (citing Klaxon Co. v. Stentor Elec. Mg.
Co., 313 U S 487 (1941)). Those principles require that a
contract provision on governing state |aw be given effect, unless
strong public policy considerations justify otherwi se. NCH Corp.
v. Broyles, 749 F.2d 247, 250 (5th Gr. 1985) (citing Wite v.
Crook, 426 So.2d 334 (La. App. 2d Cr. 1983); Del honme | ndus., Inc.
v. Houston Beechcraft, Inc., 669 F.2d 1049, 1058 (5th Cr. 1982);
ADR v. Gaves, 374 So.2d 699, 700-01 (La. App. 1st CGr. 1979)).
The Trust Agreenent provides that it is governed by Texas | aw.

As the district court held, the Enpl oynent Contract and Trust
Agreenment are clear and unanbi guous. "I'n the absence of an

anbiguity, the court need not look to extrinsic evidence. The
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court wll limt its search for the intent of parties to the intent
expressed within the four corners of a docunent."” Val ker v.
Horine, 695 S.W2d 572, 577 (Tex. App.--Corpus Christi 1985, no
wit) (citations omtted). Therefore, we may not construe the
terms of the Enploynent Contract and Trust Agreenent together to
interpret the latter. Hydro-Line Mg. Co. v. Pulido, 674 S. W2d
382, 387 (Tex. App.--Corpus Christi 1984, error ref'd n.r.e.).
And, we nust construe instrunents "at the tine [they were] nade and
not in |ight of subsequent events." Hancock v. Texaco, Inc., 520
S.W2d 466, 468 (Tex. Cv. App.--Corpus Christi 1975, error ref'd
n.r.e.).

The Trust Agreenent took effect in 1976. It was not unti
three years later, in response to possible acquisition, that
Florida Exploration offered the Enploynent Contract to Seal.
Needl ess to say, the 1976 Trust Agreenent cannot be read to
i ncor porate the subsequent non-actual term nation provisionin the
1979 Enpl oynent Contract. Seal's rights under the Enploynent
Contract are not at issue; our focus is on the Trust Agreenent.
Under its terns, he can recover all of his ORIs only if he was
termnated w thout cause. (Again, Florida Exploration concedes
that he was not term nated for cause.)

In answering this question, we cannot, as Seal contends,
assune that, for purposes of the Trust Agreenent, he was
term nated. Seal nmmintains that because the district court found
that he was term nated for purposes of the Enploynent Contract,

this conferred on him the "status ... vis-a-vis Florida
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[ Expl oration,] .... of [a] term nated enployee.” (This is simlar
to the basis for his claim to his ORIs in his August 1982
termnation claim letter.) But, as stated in the Enploynent
Contract, its provision for non-actual termnation was "for
purposes of [that] agreenent”. Nei t her can we, as the district
court seens to suggest, find by negative inplication that Seal was
termnated sinply because he was not discharged for cause. As
stated, we nust |ook to the Trust Agreenent for the answer.

When Seal tendered his termnation claimin August 1982 and
requested full assignnent of his ORls, he was still enployed by
Florida Exploration and remained with it until he resigned al nost
a year later. The Enploynment Contract's three-year protected
period ended the day after his termnation claim Iletter.
Therefore, Seal's basis for non-actual termnation is grounded in
hi s enpl oynment status as of, and as expressed in, that term nation
claim At that tinme, was he also term nated for purposes of the
Trust Agreenent? He was not actually term nated. He was still
with Florida Exploration.

Accordingly, the only formof termnation that Seal can claim
(the only one he does clain) in order to recover all his ORl's under
the Trust Agreenent is non-actual term nation. There is no
provision in the Trust Agreenent, however, that equates types of
enpl oynent conditions or problenms or changes -- even substanti al
ones -- with term nation (non-actual term nation). The Enpl oynent
Agreenment did, but it is obvious why such a provision was needed

t here. Post -acqui sition, Florida Exploration would be enbarking
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upon different tines and conditions, with new personnel possibly
adding to the increased chances for substantially changed
conditions. It wanted key personnel to stay on. To achieve that,
it offered post-acquisition protection for three years. And, one
way of doing that was to protect agai nst substantial changes; they
wer e defined as equi valent to term nation during those three years.

The Trust Agreenent, on the other hand, was enacted in 1976
for the purposes of enployee retention, reward, and incentive. A
provi sion to guard agai nst the specter or possibility of a type or
formof non-actual term nation was not included. Wen that specter
| oomed in 1979, its possible effect on ORI's -- the reward under the
Trust Agreenent -- was aneliorated, not by anmending the Trust
Agreenment, but by providing in the Enploynent Contact for
accel erated assignnent to Seal of his ORIs held in trust as of the
date of the acquisition. QOobviously, the Trust Agreenent coul d just
as easily have been anended to protect against post-acquisition
non-actual termnation. It wasn't. It is silent. It controls.
For its purposes, Seal was not termnated. Therefore, he cannot
recover all his ORIs to the extent to which he would have been
entitled under the Trust Agreenent if he had been term nated
(W t hout cause).

This result is reinforced by the Trust Agreenent obviously
i ntendi ng a conpl ete cessation of the enploynent -- as defined, by
termnation, death, disability, or retirement -- before ORlIs, in
their full anmount or otherw se, would be assigned to the enpl oyee

upon t hat enpl oynent endi ng. Such cessation was a prerequisite for
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closing out and fixing what ORIs were due the enpl oyee, including
ending the nonthly paynent of income fromthose ORIs. The Trust
Agreenment provides for such paynent only "so long as [ Seal]
remai n[ed] an enpl oyee of" Florida Exploration. This |anguage is
a firmindication of, or intent for, there to be an actual ending
or cessation -- actual termnation -- of the enploynent
rel ati onship.?®

In sum the district court erred in holding that Seal had been
termnated for purposes of the Trust Agreenent. Because he was
not, he is not entitled to full assignnent of ORI's under the
termnation w thout cause provision of the Trust Agreenent. That
part of the judgnent awarding ORIs and attorney's fees, if any, on

the Trust Agreenent claimis vacat ed.

B
15 Seal relies upon Barnett v. Petro-Tex Chem Corp., 893
F.2d 800 (5th G r. 1990), cert. denied, u. S. , 110 S. C

3274 (1990). There, we noted that in certain instances
termnation could occur without an end of the enpl oynent:

In a diversity case applying Texas law, this
court has defined "term nation of enploynent' when
used in a group insurance policy as the conplete
severance of the relationship of enployer and
enployee ...." Bliss v. Equitable Life Assurance
Society of the United States, 620 F.2d 65, 69 (5th
Cr. 1980) .... It is not clear, however, that
this definition applies in the context of an
enpl oynent agreenent.

ld. at 809 (citations omtted). W concluded that "each case is
controlled by the | anguage of a policy or agreenent and ... it is
not universally accepted that a period of unenploynent is a
prerequisite for entitlenment to termnation pay." 1d. at 809.
Consistent with Barnett, this issue is "controlled by the

| anguage of ... [the Trust] agreenent."”
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Florida Exploration does not challenge the award on the
Enmpl oynent Contract claim Accordingly, Seal is still entitled to
that award, including attorney's fees, if any, and costs as may be
reassessed on renand. Seal contends that he is entitled to
substanti al expert witness fees pursuant to La. R S. 13:3666. The
district court awarded witness fees, but in the |esser anount of
$30 a day, pursuant to 28 U.S.C. 88 1920 and 1821.!® Seal nmintains
that federal diversity courts nust apply La. RS 13: 3666,
asserting that it is a provision of Louisiana s substantive |aw.
He relies upon Henning v. Lake Charles Harbor & Term nal Dist., 387
F.2d 264, 267 (5th Cr. 1968), which held that, in Louisiana
em nent domain proceedings, the statute is a matter of state
substantive policy. Henning has been confined, however, to such
pr oceedi ngs. Chevalier v. Reliance Ins. Co., 953 F.2d 877, 886
(5th Gr. 1992) (personal injury action; "absent an express
indication from the Louisiana legislature, or its courts, of
Loui siana's special interest in providing litigants with recovery

of expert witness fees in personal injury actions, federal |aw

16 Section 1920(3) permts taxing witness fees against a
| osing party. Section 1821, as it existed on the date of
judgnent, stated that:

(a) (1) Except as otherw se provided by law, a
Wi tness in attendance at any court of the United
States ... shall be paid the fees and al |l owances

provi ded by this section.

(b) A wtness shall be paid an attendance fee of
$30 per day for each day's attendance. A w tness
shal|l also be paid the attendance fee necessarily
occupied in going to and returning fromthe place
of attendance at the begi nning and end of such

attendance or at any tine during such attendance.
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controls the award of such fees as costs"); Cates v. Sears, Roebuck
& Co., 928 F.2d 679, 689 (5th Gr. 1991). The district court did
not err in limting the anount of expert w tness fees.

C.

The seismc data in issue was all egedly discovered by Seal in

oil conpany trash bins, before he began working for Florida
Expl oration. ’ It is wundisputed that he voluntarily provided
seismc data -- but in a disputed anount -- to Florida Exploration.

Seal testified that he told Florida Exploration's chief executive
officer (Sullivan) that he had seismc data in his possession and
asked if Sullivan would like him (Seal) to provide it for Florida
Expl oration's use; and that

one of the primary reasons why | was willing to

bring the data in [was] that | wanted the division
to succeed, No. 1; and | was getting paid by them

and ... getting a royalty on what | did. So, the
nmore [the division] found, the nore noney | made
personally, as well as the nore noney the conpany
made.

It is also undisputed that the data claimrests upon Seal's
expectation; there was no witten agreenent about the data,
including its return. Upon Seal's departure from Florida
Expl oration, he requested its return. He contends that, although
Florida Exploration returned the originals, it kept copies, which
| ater were used to discover oil and gas reserves, and were incl uded

wth the sale of Florida Exploration. He cl ains conversion and

17 Seal clains to have accurmul ated 3,000 mles of the data
fromtrash bins. He presented evidence that seismc data is
worth $1,000 to $1,500 a mile. In sum Seal namintains that he
pul led data worth $3 to $4 nmillion fromthe trash
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asserts both that Florida Exploration was unjustly enriched, and
that he is entitled to damages in quantum neruit.

The district court found, inter alia, that "[t]he credible
evidence ... denonstrate[d] that M. Seal did not find the seismc
data in the trash bins"; that Seal provided only one box of datato
Fl orida Expl oration, just before his resignation in 1983; and that
the box was returned. Two witnesses testified that Seal did not
make any data available to Florida Exploration, other than the one
box. Florida Exploration returned nore data than had possi bly been
in that box, however. It maintains that it returned the additional
data in an effort to reach an am cable parting wth Seal. The
conflicting evidence was whether the additional data had been
provided by Seal or by others.!® Based upon our review of the
record, the district court's findings are not clearly erroneous.

Seal's conversion claimfor Florida Exploration's all eged use
of copies it kept of the returned data also fails. As noted, the
district court found that just before Seal resigned in 1983, he
brought in a box of data. As for that box, it found that Sea
"requested that [M. MIller, a Florida Exploration Geophysicist]
make copies of [the data] to add to Florida [Exploration's]
inventory of seismc data"; that "[f]ollowng M. Seal's departure
fromFlorida [ Exploration], he requested the return of the data";

that "[a]s per M. Seal's instructions, M. MIller had the data

18 As the district court noted, oil and gas conpanies
acquire seismc data "by purchasing it, shooting it, or copying
data submtted by third-parties as an inducenent to a venture."
The latter is referred to as "bootl eg data".
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copied and inventoried, and returned the originals to M. Seal"
and that when Seal conplained, MIler returned additional data.
Li kew se, inits conclusions of law, the district court stated that
"the evidence shows that Florida [Exploration] has returned the
originals of all the seismc data M. Seal had provided."

Qobvi ously, based on these findings, Seal does not have a claim
for conversion or otherw se. Sinply put, he consented to the
transfer of the data to Florida Exploration. See LaRue v. Crown
Zel |l erbach Corp., 512 So.2d 862, 864 (La. App. 1st Cr. 1987), wit
deni ed, 514 So.2d 1176 (La. 1987). W find no error in the denial
of the data claim

L1l

For the foregoi ng reasons, that part of the judgnent awardi ng
Seal recovery on the Trust Agreenent claim (including attorney's
fees, if any, awarded for that claim as opposed to those, if any,
awar ded on t he Enpl oynent Contract claim is VACATED, the renai nder
of the judgnent is AFFIRVED, and this case is REMANDED for such

further proceedi ngs as may be necessary, including reassessnent of



attorney's fees and costs, for entry of a judgnent consistent with

t hi s opi nion.



