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ALVI N SCOTT LOYD,
Peti ti oner- Appel | ant,

ver sus

JOHN P. WHI TLEY, Warden
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at Angol a, Loui si ana,
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Appeal fromthe United States District Court
for the Eastern District of Louisiana

( Cctober 29, 1992 )

Bef ore POLI TZ, Chief Judge, H GG NBOTHAM and DUHE, Circuit Judges.

POLI TZ, Chief Judge:

Havi ng been convicted of first degree nmurder and sentenced to
death by a jury, Alvin Scott Loyd petitions for federal habeas
corpus relief claimng ineffective assistance of counsel in the
penalty phase of his capital nurder trial. The district court
denied his petition. Finding ineffective assistance of counsel in

the penalty phase, we reverse, render, and renand.



Backgr ound

Chr onol ogy of Proceedi ngs

Loyd was charged with the capital nurder of three-year-old
Brandi G ovanetti.! Local |aw enforcenent officials apprehended
Loyd when he returned to his residence. Loyd was held in custody
at the Feliciana Forensic Facility followng a Sanity Conm ssion
determ nation that he was not conpetent to stand trial. After four
mont hs Loyd was deened conpetent to stand trial.

A jury found Loyd guilty and inposed the death penalty. The
Loui siana Suprenme Court affirmed the conviction but vacated the
death sentence, remanding for a new sentencing trial because a
faulty instruction to a hesitant jury violated the integrity of the
unani nous jury verdict. At the second sentencing trial the jury

again inposed the death penalty. The sentence was affirmed on

1 The basic facts of the case have been established in the
state proceedi ngs:

On the evening of April 26, 1981, Tina G ovanetti and her
t hr ee-year - ol d daught er were wal ki ng hone after attendi ng
a fair in Terrebonne Parish. They accepted defendant's
offer of a ride in his pick-up truck. Wen he reached
the G ovanetti hone, the defendant asked if he coul d cone
in. The woman refused his request and stepped out of the
truck. Before she could renove her daughter, however,
t he defendant drove off with the little girl inside the
cab. The defendant traveled to the M ssissippi River
crossed into St. John the Baptist Parish on the Lutcher
ferry, and continued down a desolate dirt road near a
pi peline. At a renote spot, he raped the child, drowned
her in a ditch, carried her body into an adjacent swanp,
and covered it wth | eaves.

State v. Loyd, 489 So.2d 898, 900 (La. 1986) (quoting State v.
Loyd, 459 So.2d 498, 500 (La. 1984)).



appeal . 2

The state trial court denied Loyd's first petition for
post-conviction relief but the Suprenme Court of Louisiana granted
a stay of execution and remanded the case to the state trial court
for an evidentiary hearing on four issues, including the
i neffective assistance of counsel claim?® After a hearing, the
state court concluded that the performance of counsel at the second
sentencing trial was deficient; however, the state court denied
habeas relief on the ground that counsel's deficient perfornmance
did not prejudice Loyd. The Louisiana Suprene Court denied Loyd's
application for review, assigning no reasons.

After exhausting state court renedies, Loyd sought federal
habeas relief. The district court granted a stay of execution but
ultimately denied Loyd's requested relief. In regard to the
i neffective assistance claim the district court concluded that,
contrary to the finding by the state court, counsel's performance
was not deficient. W vacated the district court finding on the
ground that proper deference had not been given to the state

court's findings of fact as required by 28 U S.C. § 2254(d).* W

2 State v. Loyd, 489 So.2d 898 (La. 1986), cert. denied,
481 U. S. 1042, 107 S. Ct. 1984, 95 L.Ed.2d 823 (1987), reh'qg denied
of cert. denial, 483 U S. 1011, 107 S. C. 3244, 97 L.Ed.2d 749
(1987).

3 State ex rel. Loyd v. Butler, 514 So.2d 446 (La. 1987);
532 So.2d 758 (La. 1988).

4 Loyd v. Smith, 899 F.2d 1416 (5th Gir. 1990).



directed the district court to conduct an evidentiary hearing if it
concluded that the record was not fully devel oped.

The district court did not conduct a hearing but reviewed the
state habeas court findings, adopted sone, rejected others, and
reached conclusions of its own. The court again held that the
performance of counsel was not deficient and additionally found

t hat any hypot hetical deficiency did not prejudice Loyd.

State Proceedi ngs: Sentencing and
Post - Convi cti on Heari ng

After conducting an evidentiary hearing, the state habeas
court concluded that the professional performance of Loyd' s defense
counsel in the 1985 sentencing trial fell below reasonable
prof essi onal standards. Loyd's defense teamwas conposed of three
attorneys. Court-appoi nted counsel Gordon Hackman and Randy Lew s
had represented Loyd in the 1983 proceedings and had asked
perm ssion to withdraw as counsel three weeks before the second
sentencing trial. This request was denied but WIlliamAllison was
added to, and headed, the defense team At that tinme Allison's |aw
practice was, as described by him "ninety percent civil, various
mx and ten percent crimnal." Allison had practiced law for 14
years and had participated in approximately six crimnal jury
trials, including one capital case. Hackman, who had been | ead

counsel at the guilt/innocence phase, had a practice conposed

primarily of civil litigation, although his firm had accepted a
nunber of crimnal cases in the md 1970s. Lews was his |aw
part ner. At the state habeas hearing, all three attorneys
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expressed dissatisfaction with their representation of Loyd in the
1985 sentencing trial.

At trial the defense called three doctors, all of whom had
been retained by the state to determ ne Loyd' s conpetence to stand
trial. Also in evidence at the penalty phase were sanitarium
adm ssion papers reciting an initial diagnosis of "Antisocial
Personality Disorder," a Psychological report, a Neuropsychiatric
Exam nation report, a Neurological Exam nation report, and the
report of a social worker. WMst of the psychol ogi cal testinony was
presented by Dr. Cox, Loyd's treating physician at the Feliciana
Forensic Facility, where Loyd was held during the four nonths that
he was di agnosed as inconpetent. Allison spoke with Dr. Cox for
the first time on the day of the trial, for 45 mnutes during the
| unch hour. Also testifying were Dr. St. Martin, the Feliciana
coroner and a nenber of the Sanity Conm ssion that found Loyd
initially inconpetent, and Dr. Ritter, the other Sanity Comm ssion
menber .

Al though Dr. St. Martin described "an in-depth exam wth
Loyd, Dr. Ritter enphasized that he "did not do a detailed
personality inventory on M. Loyd." Dr. Ritter also described the
role of the Sanity Conmm ssion as |imted:

When you eval uat e soneone in a prison setting and soneone

who is depressed sonetines that's very difficult to get

any details. Besides you're there for tw specific

purposes. Not to get a personality inventory, to nmake a

detail ed study of personality, but to determne if there

are any nental diseases or defect which could inpair his

ability to proceed to trial or could inpair his ability

to tell the difference between right and w ong.

No i ndependent psychiatrist or psychologist testified on
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Loyd' s behalf in the sentencing phase despite the fact found by the
state court that Loyd's sanity was a critical issue. Allison had
initially requested $1,000 to hire an independent, neutral

psychiatrist to testify in Loyd s defense; $600 was approved.

Thereafter, according to the state court, "Allison nade severa
hal f-hearted attenpts to procure [independent, psychiatric]
services, but eventually abandoned those efforts.”™ Hackman had

$1, 250 whi ch had been given to himby Loyd's nother to be used for
Loyd' s defense. Hackman did not informAllison of the availability
of these funds. Hackman did not pursue further psychiatric
testi nony because he believed that such an attenpt woul d have been
futile.

The state court made the factual finding that Hackman's
deci sion was based upon a failure to understand the difference
bet ween t he McNaughten test for sanity and the Loui siana mtigating
factors of "nmental or enotional disturbance," or "nental disease or
defect."® The state court also found that the aggregate funds
avai l abl e were sufficient for an i ndependent psychiatric analysis
of Loyd. The court concluded that "for counsel not to have sought
such an eval uation, where funds were available to do so, was an
error which fell below the professional standards of conduct
required to constitute proper representation.”

Loyd' s new habeas counsel sought the services of doctors whose

testinony in the state habeas evidentiary hearing presented a nore

5 La. Code Crim Pro. art. 905.5(b), (e).



detail ed explanation of Loyd's nental inpairnents. Dr. Kenneth
Perkins, a clinical psychologist, reviewed the raw data fromthe
Feliciana tests and determ ned that to a | arge extent the data had
been msinterpreted in such a way that Loyd did not receive
addi tional necessary testing.® Dr. Stephen Honor, also a clinica

psychol ogi st, repeated the psychol ogical tests; the raw data from
the new psychological tests mrrored the Feliciana raw data.

Dr. Honor, like Dr. Perkins, found that the Feliciana staff's
interpretation of the data understated the extent of Loyd's nental

inpairments. Simlarly, Dr. Barry Scanl on exam ned Loyd, reviewed
his records from Feliciana, and disagreed with the Feliciana
conclusions. Dr. Sanchez, the forensic psychiatrist requested by
counsel for the state, exam ned Loyd after both the state and the
defense accepted him as qualified. Because of the opinion
formul ated after this review, Dr. Sanchez was called to testify by

Loyd' s counsel .

The evi dence presented at Loyd's sentencing trial -- evidence
based on the Feliciana conclusions -- markedly differs fromthe new
evi dence.

1. Sanity

Sent enci ng Phase Testi nobny and Evi dence

6 Dr. Perkins did not testify but his witten report was
entered into evidence. Drs. Honor, Scanlon, and Sanchez all
testified at the state post-conviction hearings. Drs. Honor and
Scanlon also prepared detailed reports, which were entered into
evi dence.



At the penalty phase, Drs. St. Martin and Ritter testified
that at the tinme of the crinme, Loyd knew the difference between
ri ght and wong. Dr. Cox concurred that Loyd was "sane" at the
time of the crine. In the state habeas hearing, Dr. St. Martin
testified that he based his diagnosis of Loyd s sanity on "how he
was feeling, [he was not] hallucinating, his general psychol ogical
condition at the tine, and the things that he was able to do at the
site of the crine and after the crine." Dr. St. Martin stated that
he did not believe it was possible for individuals to "not show

any psychosis any other tinme but just have a short burst of
psychosi s. "

New Testi nobny and Evi dence

The experts presented by Loyd's habeas counsel all expressed
doubts regardi ng Loyd's sanity at the tinme of the crine. Dr. Honor
reported that:

While M. Loyd did apparently forman intent to kill the
child, the evidence of his nental and enotional state,
based upon his self report and the exam nation results,
strongly suggests that he would have been unable to
appreci ate the significance of this act or the probable
consequences of this act. Therefore, at that point in
time it can be said that M. Loyd could not distinguish
bet ween the concept of right and w ong.

Dr. Honor opined that there was an 80 to 90 percent probability
that Loyd did not understand his actions at the tine of the crine.
Simlarly, Dr. Scanlon reported that:

| think a convincing case can be nmade that Loyd was
i ncapabl e of distinguishing between right and wong in
view of ny conclusion that the quality of Loyd's acts
were delusional (psychotic) or delirious (inpaired by
physi cal factors) S Loyd may have had a rather
limted awareness that he was drowning, raping and
sodomzing a little girl (the "nature" of his acts) but
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it is unlikely in view of his delusional (psychotic) or
delirious (inpaired by physical factors) state that he
coul d have understood the noral significance of his acts
(the "quality" of his acts).

Dr. Honor described how Loyd could nove in and out of a
psychotic state:

Loyd represents an individual who is a borderline
psychotic. He has a nunber of personality traits that
certainly appear to be [of] very 1long standing
duration. . . . [I]ndividuals [who] get that designation
.. . under reasonable circunstances are able to hold
t hensel ves together. There is sone kind of personality
integrity they can hold together. When individuals |ike
that are exposed to very stressful circunstances the
great likelihood is that there is going to be a
deterioration. . . . [I]Jt may in fact precipitate the
devel opnent of a frank psychosis. But probably in many,
many cases they becone tenporary episodes where the
person spontaneously regenerates so to speak after the
stressors have been . . . by-passed.

The sources of information "nost pertinent” to Dr. Honor in making
this diagnosis were his clinical interviews wth Loyd and Loyd's
letters.

Dr. Sanchez, an expert forensic psychiatrist frequently
appointed to state sanity conm ssions, considered Loyd to have
experienced a "psychotic episode" with "sensations of |o0sing
control over his mnd." Loyd knewright fromwong at sone points,

but not at others.

2. lnability to Stand Tri al

Sent enci ng Phase Testi nobny and Evi dence

The Sanity Conm ssion determned that Loyd was initially
i nconpetent to stand trial because "he was severely depressed and

he coul d not best assist his counsel at that tine." Dr. Rtter, a



menber of the Sanity Comm ssion, confirnmed the Conm ssion's finding
that Loyd was depressed:
[ Loyd] was crying, expressed renorse, . . . best thing |
could say, is he, he was suffering from depression, he
was feeling blue, renorseful, down in the dunps, and as
aresult of that he was nore difficult than usual to talk
to because his thoughts were not com ng very rapidly, he
was slowed up, like nobst people who are depressed
experi ence.
Dr. Cox, Loyd's treating physician at Feliciana, also stated that
Loyd had been depressed and despondent, but stated that Loyd's
incarceration for the crine was a mgjor part of his depression
Simlarly, Dr. St. Martin acknowl edged that it was very possible
that renorse at being caught coul d have caused Loyd' s depression.

New Testi nobny and Evi dence

Dr. Honor disagreed with "[t]he conclusion by the forensic
experts that M. Loyd' s |evel of disturbance was likely to be a
result of his reaction to his crine and his arrest rather than a

representation of his general psychol ogical state."”

3. Psychol ogical Traits Relevant to Crine

Sent enci ng Phase Testi nobny and Evi dence

Dr. Rtter said little regarding Loyd's personality traits

because he did not do a detailed personality inventory on Loyd.’

! Dr. Ritter did testify that "generally in sonebody who
has committed that type of crinme" displacenent has occurred:
"[T] he strong feelings that go along with abuse of children, are
feelings that have been transferred from another adult to that
chi | d. Feelings of frustration, rage, this type of thing."
Dr. Ritter added that in general, child abusers were thensel ves
abused as children.
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Dr. Cox had ordered a neurol ogy examand ot her psychol ogi cal tests.
At the tinme of trial, Dr. Cox stated: "I cannot explain why this
happened." Defense counsel questioned Dr. Cox regarding specific
findings in a psychological evaluation report perfornmed at
Feliciana. At the onset, Dr. Cox stated that he agreed with parts
of the report yet had doubts regarding other conclusions. Thi s
report was admtted i nto evidence. The report recited the probable
etiology of the crine:

M. Loyd was hinself a victimof child abuse and he had

a very poor nodel for adult masculine behavior. He was

not able to integrate the antisoci al patterns of behavi or

he learned from his father wth the excessively

nmoral i stic standards he was taught by his nother. One

consequence of this confusion was that he had not

obt ai ned a stable adult sexual adjustnent. And another

consequence was that he devel oped a pattern of substance

abuse.
Regarding this conclusion, Dr. Cox testified: "I think it's very
clear that he devel oped a pattern of substance abuse. As far as
stabl e adult sexual adjustnent, | can't comment on that." Dr. Cox
testified that the follow ng excerpts from the Feliciana report
were "consistent wwth M. Loyd' s personality and nmakeup":

On the day of his crine, his intoxication rendered his

inhibitions ineffective. Apparently he commtted the
crime cogni zant of the wongness of it but unwilling or
unable to stop hinself . . . . Later overwhel ned by

horror over his actions he avoi ded nenory of the events.

Regardi ng Loyd's history of child abuse, Dr. Cox testified
that a very high percentage of people who commt violent acts have
a history of abuse as children. He further expl ained that the kind
of stinmulus that could trigger Loyd into blowing up included

stress, pressure, substance abuse, or sleep deprivation.
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New Testi nobny and Evi dence

Dr. Honor reviewed the raw test scores from the Feliciana
tests, perfornmed his own tests, and found many of the raw test
scores to be consistent with the Feliciana results. Pursuant to
his interpretation, the test results evidence somatic del usions,
di sordered thinking, chronic psychological nmaladjustnment wth
chronic disorientation, alienation and withdrawal. Dr. Honor found
Loyd to be "of a borderline psychotic nature [with] very clearly
paranoi d i deol ogy and schi zophrenic personality characteristics.”
"Diagnostically he is seen as nmanifesting a schizoid or schi zotypal
personality . . . . The personality profile indicates extrenely
hi gh el evations in overall enotional disturbance, depression, and
schi zophreni a. " Dr. Honor explained the circunstances of the
crime:

Loyd' s description of his subjective perceptions fromthe

time of being inthe bar until after conmtting the crine

strongly suggests an altered state of consci ousness, part

of which seens to be rooted in several somatic del usions

M. Loyd reports strong feelings of confusion
through the night and a dream i ke quality to his state of
consciousness . . . . The overwhel m ng feelings of being
threatened, which appear to have been significantly
exacerbated by his di mnished state of cognition and his

underlying paranoid ideation, seens to have triggered a

response of rage and fear that becane di splaced onto this
child, who was, at the tine, seen as a significant part

of this sense of threat. The decision to kill the child
seens to have been perceived as a neans of elimnating
the threatening circunstances . . . . Loyd' s sexua

attack of the child is seen as a violent weapon ai ned at
silencing the child.

Dr. Per ki ns i kewi se concluded that t he Fel i ci ana
interpretation of Loyd's raw test data tended to overlook or

understate the extent of Loyd's chronic enotional disturbance.
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Sone of the patterns are "typically regarded as the classic
par anoi d- schi zophrenia profile." Drs. Perkins, Scanlon, and
Sanchez each found no basis for the Feliciana adm ssions report
di agnosi s that Loyd has an antisocial personality disorder.3

Dr. Scanlon testified that the Feliciana psychol ogical report
"was insufficient in terns of trying to . . . cone up with an
explanation for Loyd' s behavior." Dr. Scanlon believed that
physi cal inpairnment of thought was the ultinmte cause of the crine:

| personally do not see Loyd's crine as primarily

determ ned by enotional or psychol ogical factors . .

[T]he "form' his actions took (the killing of a little

girl after raping and sodom zing her) was probably

determ ned by "enotional or psychol ogi cal factors" rooted

in Loyd's chil dhood experience. | believe, however, that

what triggered his actions was largely an organic (or
physi cal ) inpairnment of thought.

4. Brai n Dannge

Sent enci ng Phase Testi nobny and Evi dence

A neuropsychiatric report nentions scarring of the right
tenpl e, weakness on Loyd's | eft side, and sone decreases i n sensory
response.® The report concludes that Loyd "exhi bits no evi dence of

overt psychosis or brain syndrone" and that the "focal neurol ogi cal

8 During the post-conviction state habeas evidentiary
hearing, Drs. Cox, Rtter, and St. Martin admtted that the
"antisocial personality disorder"” diagnosis, which was shown to the
jury in a report in the sentencing phase was "in error."
Simlarly, Dr. Fain, who conducted the Feliciana psychol ogica
eval uation of Loyd, testified that Loyd is not a sociopath.

o Wil e at Feliciana, Loyd had conplained of intermttent
weakness of the left extremty, causing himto drop objects and
experi ence occasi onal paresthetic nunbness.
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findings in terns of weakness and sensory deficit are fleeting and
woul d appear at this tinme to be hysterical in etiology." A
neur ol ogi cal exam al t hough findi ng sonme i nconsi stencies in sensory
responses, did not report neurol ogical inpairnment or neuromnuscul ar
di sease.

The psychol ogi cal eval uati on expl ai ned:

Testing for Organi ¢ Brai n Danage was not extensive. Sone

evi dence of problens coordinating novenent in his left
hand was reveal ed, thus | endi ng support to his conpl aints

of weakness inthis area. It is not possible to say when
t he damage m ght have been sustained. Oher than that,
no evi dence of brain damage was found . . . . [Loyd] may

have sustai ned sone m nor brain danage. This appears to
be unrelated to either the conm ssion of the crinme or his
menory | oss.

New Testi nony and Evi dence

Dr. Perkins reported that the Feliciana tests inadequately
investigated the possibility of brain damage. According to
Dr. Perkins, the raw test scores fromthe Feliciana psychol ogi ca
eval uation contained inconsistencies associated wth underlying
organi c factors, such as brain dysfunction. Dr. Perkins found that
the following facts point to the possibility of brain damage:
(1) that Loyd's nother sustained paint poisoning one nonth before
his birth, (2) famly history of epilepsy, (3) famly history of
dyslexia, (4) Loyd' s history of head injuries, (5) the radiation
t herapy Loyd received as an infant for the open exposure of bl ood
vessels in his tenple, (6) famly history of alcoholism (7) Loyd' s
personal history of chem cal abuse, (8) Loyd's history of headache
experience, and (9) the possibility of a head injury while boating
on the day of the crinme. Regarding the neurol ogical examperforned
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at Feliciana, Dr. Perkins stated:

The neurol ogi cal exam at Feliciana observed the

| eft-handed weakness in [Loyd's] behavior as well as

significantly |l ower sensation to touch or pin prick on

the left side of his body, including armand | eg but was

regarded as probably hysterical synptonatol ogy. That

certainly would be consistent with Dr. Fain's coment

that [Loyd] may tend to express anxiety through somatic

conplaints, but it also may be indicating, again, a

nervous system di sorder which, like the possibility of

hi s headaches, may be somati c reacti ons wi th neurol ogi cal

basis which are activated by tines of intense enotion

whi ch woul d include anxiety, stress/tension, etc.

Dr. Honor reported that the tests of neuropsychol ogical
functioning "while not definitive, are consistent with a diagnosis
of frontal | obe dysfunction. Such dysfunction would be expected to
have an inpact on judgnent, and higher levels of cognitive
functioning such as organization of thought and processing of

conpl ex ideas."”

Anal ysi s

An i neffective assi stance of counsel claimrequires a two-part
showi ng that: (1) Counsel's performance was deficient, neaning
that "counsel nmade errors so serious that counsel was not
functioning as the 'counsel' guaranteed the defendant by the Sixth
Amendnent”; and (2) the deficient performance prejudiced the
def endant by depriving him"of a fair trial, a trial whose result
is reliable. "1 A state court conclusion regarding effective
assi stance of counsel is a m xed question of |law and fact. State

court findings of fact made in the course of deciding a sixth

10 Strickland v. Washington, 466 U S. 668, 687 (1984).
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anendnent ineffectiveness claim are subject to the deference
requi renent of section 2254(d).%

In determning whether counsel's representation passes
constitutional nuster, we nust make an i ndependent eval uati on based
on the state court's subsidiary fact findings; we need not defer
to the district court's concl usion. !

Per f or mance of Counse

"The proper neasure of attorney perfornmance renmains sinply
reasonabl eness under prevailing professional norns.*® Al of the
ci rcunst ances nmust be considered. |In this consideration, however,
we nust guard against the tenptations of hindsight and

second- guessi ng. Accordingly, a reviewng court nust grant

1 28 U.S.C. 8§ 2254(d) provides:

In any proceeding instituted in a Federal court by an
application for a wit of habeas corpus by a person in
custody pursuant to the judgnent of a State court, a
determnation after a hearing on the nerits of a factual
i ssue, made by a State court of conpetent jurisdictionin
a proceeding to which the applicant for the wit and the
State or an officer or agent thereof were parties,
evidenced by awitten finding, witten opinion, or other
reliable and adequate witten indicia, shall be presuned
to be correct . . . [unless certain enunerated statutory
requi renents are net, including:]

(8 . . . the Federal court on a consideration of
such part of the [state] record as a whol e concl udes t hat
such factual determnationis not fairly supported by the
record. :

12 Nealy v. Cabana, 764 F.2d 1173, 1176-77 (5th Cr. 1985).
13 Strickland, 466 U. S. at 688.
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counsel's decisions a reasonable presunption of reasonability.?
Appl yi ng these guidelines, the state habeas court concluded that
the performance of counsel in Loyd's 1985 sentencing trial fel
bel ow reasonabl e professional standards. The state court found
that funds for an independent psychiatric expert were avail abl e,
that Loyd's sanity was a critical issue, that counsel were aware of
the critical nature of Loyd's sanity, and that |ead counsel nade
only "half-hearted" attenpts to obtain independent evidence
regarding this sanity and abandoned those efforts for no strategic
purpose. The court a quo acknow edged these factual findings as
bi ndi ng pursuant to section 2254(d), but by di scounting other state
fi ndi ngs as bei ng erroneous or irrel evant, and by suppl enenting t he
findings, the district court avoided the state court concl usion
t hat counsel's peformance was not within the range of professional
reasonability. The district court opined that calling Drs. Cox,
Ritter, and St. Martin "was nore than reasonable and
constitutionally adequate under the circunstances prevailing at the
time of trial."

The district court discounted the state habeas court finding
that: "[T]he nost conpelling fact in the perfornmance of counsel in
this matter is that they sinply failed to devel op independent
psychiatric evidence of nental disease or defect in a death case
where this | ine of investigation was clearly indicated."” Regarding

this statenent, the district court held that "to the extent that

14 Id. at 689-90.

17



the state court inplied . . . that no statutory mtigating
circunst ances were presented on Loyd's behalf at trial, . . . such

a conclusion is not supported by the record and is clearly

erroneous."” The district court made the suppl enental conclusion
that Loyd's counsel presented significant statutory mtigating
psychiatric testinony. W cannot agree, but accept as binding the
state court finding that defense counsel's failure to pursue a
crucial line of investigation in a capital nurder case was not
prof essional |y reasonabl e.

The state court found that Hackman did not appreciate the
distinction between the MNaughten rule and the mtigatiang
circunstances of nental disease or defect. Hackman, who was
court-appointed and did not wish to represent Loyd, testified at
the state hearing that despite his general experience with crim nal
trials, he did not feel conpetent to handle the case, he was
convinced that the defense should have conducted additiona
i nvestigation and shoul d have obt ai ned the assi stance of a forensic
psychi atri st. Al lison, who had participated in at |east six
crimnal jury trials, testified that he did not believe that his
representation of Loyd contributed to the defense.!® The state

court discounted this testinony, stating: “"[I]n the case of

15 When asked whether he did an effective job, Allison
responded: "I don't think | added anything to the Defense. | was
hanpered by nmy | ack of experience. | really in retrospect should
not have ever enrolled in this case. And perhaps they woul d have
found soneone el se nore qualified and nore conpetent enough to do
it. | was hanpered by |lack of funds, by geographic distance, and
by nmy | ack of experience.”
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M. Allison, his personal abhorrence of the death penalty m ght
wel | have affected his |ater assessnent of his conduct."” The
district court accepted the state court decision to discount
Al lison's testinony, but dism ssed as i nconsequential that court's
fact-finding that Hackman m sunderstood the I|aw regarding
mtigating circunstances. According to the district court,
Hackman's know edge was irrel evant because Hackman was not | ead
counsel . 16 Aside from noting our consistent insistence that
ef fecti veness of counsel requires famliarity with current state
law, " we refrain from further dissection of Hackman's role. The
essence and significance of the state court's finding of fact is
that no nenber of the defense team nade the strategic decision
referred to in Strickland regarding the critical issue in this
deat h case.

The contrast between the data and testinony presented in the

1985 proceedi ng and the new evi dence warrants our rejection of the

16 The district court concluded that Allison was |ead
counsel and therefore reasoned that the state court decision
regar di ng Hackman was irrel evant because Hackman di d not deci de who
woul d be called as a witness in the 1985 sentencing proceeding.
Nonet hel ess, the district court also placed great weight on the
fact that Hackman, |ong before Allison arrived at the scene, had
retained a psychiatrist who had concluded that Loyd was sane
pursuant to the McNaughten test. Because Hackman did not discern
the difference between the |egal t est rel evant in the
guilt/innocence phase and that relevant in the penalty phase, we
find support for the state court's rejecting the alleged
significance of the psychiatrist enployed by Hackman.

17 Trass v. Maggio, 731 F.2d 288, 293 (5th Cir. 1984);
Kennedy v. Maggio, 725 F.2d 269, 272-73 (5th Cir. 1984); Vela v.
Estelle, 708 F.2d 954, 963-64 (5th G r. 1983), cert. denied, 464
U S. 1053 (1984).
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district court's supplenental finding that Loyd s defense counsel
i ntroduced significant mtigating evidence. The marked disparity
in testinony establishes that reasonable professional standards
requi re that counsel should have used readily available funds to
hi re an i ndependent psychiatrist to put Loyd's nental condition in
proper focus.

"[ Cl ounsel has a duty to nake reasonabl e investigations or to
make a reasonabl e decision that nakes particular investigations
unnecessary. ® Counsel's professional duty may be nmet in nore than
one way:

[ S]trategic choices nade after thorough i nvestigation of

| aw and facts rel evant to plausible options are virtually

unchal | engeabl e; and strategic choices nade after |ess

than conplete investigation are reasonable precisely to

t he extent that reasonabl e prof essi onal judgnents support

the limtations on investigation. In other words,

counsel had a duty to neke reasonabl e investigations or

to make a reasonable decision that nmakes particul ar

i nvestigations unnecessary. '°
The state court's factual findings make cl ear that the decision of
def ense counsel not to pursue an i ndependent psychol ogi cal anal ysi s
of Loyd was neither a strategic choice nade after investigati on nor
a strategic choice made in light of limts oninvestigation. There
were no limtations; funds were available. According to the state
factual findings, Allison's decision had nothing to do wth

strategy; he wongly assuned that funds were unavail able and he

abandoned what he knew to be an inportant pursuit. Hackman' s

18 Strickland, 466 U. S. at 691.

19 Id. at 690-91.

20



deci si on had not been nmade after thorough i nvestigation of the | aw,
Hackman was unaware of the | aw. #°

Whet her counsel's om ssion served a strategic purpose is a
pivotal point in Strickland and its progeny.? The cruci al
di stinction between strategic judgnent calls and plain om ssions

has echoed in the judgnents of this court.?2 For exanple, in Nealy

20 We find unpersuasive the district court's supposition
that at the tinme of trial, "Loyd' s attorneys had no basis for
assum ng that they coul d have found a psychiatri st sonewhere in the
country who would testify that Loyd may have a nental disease or
defect which inpaired the petitioner's ability to appreciate the
crimnalilty of his conduct or to conform his conduct to the
requi renents of law." This conclusion clashes with the finding by
the state court that | ead counsel did indeed decide that pursuit of
i ndependent testinony was warranted, but abandoned what was
characterized as a "half-hearted" attenpt.

21 See, e.q., Strickland, 466 U S. at 691; Kinmelmn v.
Morrison, 477 U S. 365 (1986) (enphasis on fact that counsel's
failure "was not based on 'strategy,' but on counsel's m staken
beliefs. . . .").

22 See Profitt v. Waldron, 831 F.2d 1245, 1249 (5th Cir.
1987) (where counsel's om ssion presented "no advantage" to the
defense, the court refused to accord "our usual deference to
tactical decisions"); Nealy v. Cabana, 764 F.2d 1173 (5th Gr.
1985); Cook v. Lynaugh, 821 F.2d 1072, 1078 (5th GCir. 1987)
(finding ineffective assistance with enphasis on fact that failure
to investigate was not a strategic choice); Martin v. MCotter, 796
F.2d 813, 819 (5th Cir. 1986), cert. denied, 479 U S. 1057 (1987)
(because the extent of investigation and the extent that counsel's
deci sion constituted a "reasonabl e strategi c choice" was uncl ear,
the court based its holding on the prejudice prong); see also
Sel vage v. Lynaugh, 842 F.2d 89, 95 (5th Cr. 1988), cert. denied,
493 U. S. 973 (1989) (reasonable strategic decision not to pursue
ment al background because state rebuttal could turn evidence
agai nst the defendant); Kranmer v. Butler, 845 F. 2d 1291 (5th Cr.),
cert. denied, 488 U. S. 865 (1988) (counsel's decision not to pursue
nmore than one independent psychiatrist was reasonable where no
facts indicated that an insanity defense was tenable); Mttheson v.
King, 751 F.2d 1432, 1440 (5th Gr. 1985) (failure to investigate
fell "within the real mof sound trial strategy"); Bell v. Lynaugh
828 F.2d 1085 (5th Gr.), cert. denied, 484 U S. 933 (1987)

21



we found counsel's performance deficient and stressed that at a
post - convi ction hearing, the defense counsel "did not testify that
such efforts would have been fruitless, nor did he claimthat the
decision not to investigate was part of a calculated trial
strategy. He sinply failed to nake the effort."? Counsel "'did
not choose, strategically or otherwise, to pursue one |ine of
def ense over another. Instead, [he] sinply abdicated his
responsibility to advocate his client's cause.'"?

Finding a void of avail able evidence on a critical issuein a
death penalty case, we hold that counsel's performance was not
prof essional |y reasonabl e.

Prej udi ce

The prejudice conponent of the Strickland test requires a
show ng

that there is a reasonable probability that, but for

counsel's unprofessional errors, the result of the

proceedi ng would have been different. A reasonabl e

probability is a probability sufficient to underm ne

confidence in the outcone. In nmaking the determ nation

whet her the specified errors resulted in the required
prejudi ce, a court should presune . . . that the judge or

(enphasis on strategic notives for counsel decision). W
acknowl edge that "strategy" is not necessarily the Iline of
demarcation for defense decisions to investigate. See, e.qg., Smth
v. Black, 904 F.2d 950, 977 (5th Cr. 1990), vacated on other
grounds, 112 S.Ct. 1463 (1992).

23 764 F.2d at 1178.
24 Id. (citation onmtted) (enphasis added in original).

22



jury acted according to | aw ?®
The state court and the district court held that Loyd had not
denonstrated prejudice.

The state court found that the opinions of the experts
testifying in the habeas proceeding were, to sone extent, based on
t hree unproven hypothetical facts: that Loyd was involuntarily
drugged, that he worked unusually |l ong hours in excessive heat in
the days preceding the crine, and that he suffered a concussi on on
a boat ride on the day of the crine. The state court declared
that, "the opinions of Drs. Honor, Scanlon, and Sanchez, to the
extent that they were based on these assunptions, would probably
have had no influence on the jury's assessnent of petitioner's
psychol ogi cal condition on the night of the crine."?® Regarding
frontal | obe brain damage, 2’ the state court observed that "no nore
t han a suspicion was indicated, even by his own experts, that this
irregularaity explained or excused the crine." The court
consi dered whether there was "a reasonable probability that the

remai ni ng overall testinmony of Drs. Honor, Scanlon and Sanchez as

2 466 U.S. at 694.

26 The court omtted reference to Dr. Perkins' report, which
was admtted into evidence, although Dr. Perkins did not testify.
Dr. Perkins did not examne Loyd; the state court presunmably
di scounted Dr. Perkins' opinions to the sane extent that the other
expert opinions were dism ssed.

21 Dr. Scanlon testified that the el ectroencephal ogram
performed on Loyd i ndi cated abnormal ities but was not di agnostic of
any specific nental infirmty, such as epilepsy or a brain tunor.
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to petitioner's dimnished capacity or nental disease or defect,
woul d have been found by at |east one juror, to be a mtigating
factor sufficient to change his or her verdict of death." The
court accepted the doctors' conclusions that Loyd suffered froma
mental disease or defect that in all probability predated the
crime. Yet, according to the court, "[t]he enormty of the crine
commtted was so great that any nental disease or defect, short of
|l egal insanity, would sinply not, in this court's opinion, have
ti pped the balance in any juror['s] mnd so as not to warrant a
sentence of death."

G ving deference to the state habeas decision, we accept as
unproved the theories that Loyd was drugged and exposed to
excessive heat, that he suffered a head injury on the day of the
crime, or that the clinical signs of physical abnormality in his
frontal | obe brain functions explained the crinme. The state court
did not explain what portions of the experts' opinions rested on
t hese assunptions; however, it is apparent that the court found a
ment al di sease or defect predating the crinme but did not find I egal
insanity at the tinme of the crine. |If the record were inconplete
wWth regard to this prejudice issue, we would remand for an
evidentiary hearing.?® Qur review of the state habeas hearing,
however, discloses significant testinony and docunentation
regarding the factors the experts used in assessing Loyd s nental

capacity. It is abundantly clear that significant portions of the

28 See Ki mmel man, 477 U.S. at 390-91.
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experts' testinmony were not based on the suggested unproven
factors.

When questioned regarding the basis of his diagnostic
conclusions, Dr. Honor stated that he based his analysis on a
conbi nation of his exam nation of Loyd in person, his neeting with
Loyd's nother, and all of the avail able test and di agnostic dat a.
Dr. Honor reported that the tests he perforned indicated somatic
del usi ons, di sordered thi nking, chronic psychol ogi cal nal adj ust nent
with chronic disorientation, alienation, and wi thdrawal. Regardi ng
the i nmmedi ately preceding events, Dr. Honor assuned that Loyd had
been drinking, but of other drugs he discussed only biochem cal
precipitators. Dr. Honor listed contributing factors: that Loyd
apparently had little sleep, had been working long hours in the
heat, had been arguing with his wife over financial difficulties,
had encountered rejection, and had been depressed. He enphasized
that no individual factor was determ native of his analysis, but
that based on all of the data he diagnosed Loyd as a borderline
psychotic with problematic personality traits of very | ongstandi ng
duration. Dr. Honor also gave substantial independent weight to
Loyd's description of events, as this description specifically
mat ched what is known clinically about psychotic states. Dr. Honor
testified that the information nost pertinent to his diagnosis
consisted of the letters Loyd wote and his clinical interviews of
Loyd.

Dr. Scanlon |i kew se gave significant weight to his interview

wth Loyd. He discussed the unproven factors as being "presuned’
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or "possible" and indicated his awareness that these factors m ght
not be supported by the evidence.

Dr. Sanchez stated that he did not know whether Loyd was
drugged. He recited hypotherm a and fati gue as part of his factua
basis, stating that no one trigger set Loyd off; rather, the
stresses were cunulative. Both Dr. Scanlon and Dr. Sanchez
testified that in their opinion Loyd was not faking and, in fact,
that he could not fake his nmental defect.

Di scounting the unproven factors, the experts' fundanenta
opi nions are | argely based on Loyd's descriptions of the crinme and
on test scores and interviews. These experts, including
Dr. Sanchez, the psychiatrist first selected by the prosecution
found that during the crine Loyd was experiencing the effects of
substantial pre-existing nental defects. The absence of this
mtigating evidence underm nes our confidence in the outcone of
Loyd's penalty phase. W are charged with "assess[ing] . . . the
likelihood of a result."? The weighing of the defendant's nental
condition was for the jury, which "nmust resolve differences in
opinion within the psychiatric profession on the basis of the
evi dence offered by each party."3® As we noted in our earlier

opi nion, 3 because of counsel's inadequacy the jury could not

29 Strickland, 466 U. S. at 695.

30 Ake v. Cklahoma, 470 U. S. 68, 81 (1985).

81 See Loyd v. Smith, 899 F.2d at 1427 (quoting Ake, 470
US at 84). W earlier quoted:
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performthis function.

W now hold that there is enough evidence proving nental
di sease and defect that the bal ance of aggravating and mtigating
factors in this case nust be weighed by a jury in a new sentencing
heari ng.

The judgnment of the district court i s REVERSED and judgnent is
now RENDERED granting the requested wit of habeas corpus. The
case is REMANDED for entry of an appropriate judgnent issuing the
Great Wit and directing the State of Louisiana, at its own option,
to sentence Loyd to life inprisonnent or to retry the sentencing

phase of his trial within a reasonabl e peri od.

Wt hout a psychiatrist's assi stance, the def endant cannot
of fer a well-infornmed expert's opposing view, and t her eby
| oses a significant opportunity to raise in the juror's
m nds questions about the State's proof of an aggravati ng
factor.

470 U. S. at 84 (enphasis added).
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