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Appeal from the United States District Court For the Southern
District of Texas.

!Bef ore WLLI AMS, WENER, Circuit Judges, and LI TTLE, Di strict Judge

WENER, Circuit Judge:

A deputy sheriffs' union appeals the district court's grant of
summary judgnent in favor of Harris County, Texas on all three of
the union's clains under the Fair Labor Standards Act (FLSA). W
affirmthe grant of sunmary judgnent on two of those clains. But
finding that the union was msled by the district court's
bi furcation of the case and was thereby prevented from presenting
adequat e sunmary judgnent proof on the third claim we reverse and
remand to the district court for further proceedings with respect

to that claim

" District Judge of the Western District of Louisiana,
sitting by designation.



FACTS

On April 15, 1988, Eugene T. Merritt, Jr. brought suit
individually and as President of the Harris County Deputy Sheriffs
Union ! (the Union), together with approximtely 400 other Harris
County Deputy Sheriffs, against Harris County and Sheriff Johnny
Kl evenhagen (collectively, the "County"). The conplaint alleged
that the County violated the FLSA by (1) failing to pay cash in
lieu of conpensatory tine for overtine work in the absence of an
agreenent with the plaintiffs' designated representative (the conp
time clainm; (2) failing to include longevity pay in the
plaintiffs' "regular rate of pay" for overtine paynent cal cul ati ons
(the longevity clainm; and (3) excluding non-nmandated firearns
qualification tinme fromthe cal cul ati on of nunber of hours worked
(the firearnms qualification clain). The district court denied the
Union's notion for partial summary judgnent and granted summary

judgnent in favor of the County on all three clains.

ANALYSI S

A. The Conp Tinme C aim

Under the Harris County pay system deputy sheriffs receive

At the tine of appeal, Lynwood Moreau served as president
of the Union.



conpensatory tine as overtine conpensation at 1-1/2 tinmes the
normal pay rate. \Wen a deputy's bank of conp tine reaches 240
hours, the deputy receives conpensation in cash for overtine at the
hourly rate, based on the deputy's "base pay rate." Each of the
deputies in this action designated the Union as his or her
representative. The County instituted its pay system w thout an

agreenent with the Union.

The Union's claim alleges that the County's pay system

violates Section 7(o ) of FLSA, which provides in part:

(2) A public agency may provide conpensatory tinme under
paragraph (1) only—

(A) Pursuant to—

(i) applicable provisions of a collective bargaining
agreenent, nenorandum of wunderstanding or any other
agreenent between the public agency and representatives
of such enpl oyees; or

(ii) in the case of such enployees not covered by
subcl ause (i), an agreenent or understanding arrived at
bet ween t he enpl oyer and enpl oyee before the performance
of work.. ..

* % * * *x %

(B)

* % * * *x %

In the case of enployees described in clause (A)(ii) hired
prior to April 15, 1986, the regular practice in effect on
April 15, 1986, with respect to conpensatory tine off for such
enpl oyees in lieu of the receipt of overtine conpensation
shall constitute an agreenent or understanding under such
clause (A)(ii).?2

The County's current pay system was the "regular practice in

229 U.S.C. § 207(0 ).



effect" on April 15, 1986. Each deputy signed a payrol
conpensation form that stated that the deputy understood and
accepted the County's personnel regul ations, which set forth the

terns of the pay system

The Union asserts that as the deputies in this case have
designated the Union as their representative, under Section 207(o0
)(2) (A) (i) the County has no authority to pay deputies for overtine
in conp tine, even if the deputies elect to be paid in conp tine,
unl ess the County has entered into an agreenent with the Union to
that effect. The Union relies on the Tenth Grcuit's decision in
International Ass'n of Fire Fighters, Local 2203 v. Wst Adans
County Fire Protection Dist.® In that case, the Tenth G rcuit
anal yzed the Departnent of Labor regulations interpreting Section
207(o ) and held that (1) if enployees have a representative, an
enpl oyer nmay pay conp tinme in lieu of cash only pursuant to an
agreenent between the enployer and the representative, and (2)
enpl oyees are deened to have a representative by nerely designating
a representative, whether or not the enployer recognizes the
representative. The Union argues that under Wst Adans, as the
deputies had designated the Union as their representative, the
County could not pay conp tine in the absence of an agreenent with

t he Uni on.

W find t he Uni on's ar gunent unper suasi ve.

TEX. REV. G V. STAT. ANN. art. 5154c prohibits any political subdivision

3877 F.2d 814 (10th G r.1989).



fromentering into a collective bargai ning agreenent with a | abor
organi zati on unl ess the political subdivision has adopted the Fire
and Police Enployee Relations Act. Harris County has not adopted
that Act; thus, under article 5154c the County has no authority to
bargain with the Union. 1In light of that Texas statute, it is not
West Adans but two other circuit court decisions, one from the
Fourth Circuit 4 and another fromthe Eleventh Circuit,® that are

instructional in the disposition of this case.

In Abbott v. City of Virginia Beach,® the Fourth Circuit held
that neither FLSA nor the regulations inplenenting it showed any
intent to preenpt state |laws prohibiting cities fromentering into
collective bargaining agreenments.’” As Virginia law had such a
prohibition, and as the pay system in Virginia Beach gave
i ndi vidual police officers an absolute choice of receiving either
conp tinme or cash for overtine work, the Fourth Crcuit held that
the pay system which was not the result of an agreenent between
the city and the officers' designated representative, did not

violate FLSA. 8

‘Abbott v. City of Virginia Beach, 879 F.2d 132 (4th
Cir.1989), cert. denied, 493 U S. 1051, 110 S.C. 854, 107
L. Ed. 2d 848 (1990).

SDillard v. Harris, 885 F.2d 1549 (11th Cir.1989), cert.
denied, — U.S. ——, 111 S .. 210, 112 L.Ed.2d 170 (1990).

Not e 4, supra.
1d. at 136.
81d. at 137.



In Dillard v. Harris,® the Eleventh Circuit agreed with the
anal ysis in Abbott and went on to discuss an alternative approach
that led to the sanme result. In Dillard, as in Abbott and the
instant case, (1) the enployees had designated a representative,
(2) state law prohibited the city fromentering into a collective
bar gai ni ng agreenent, and (3) the city, without an agreenent with
the enployees' representative, had established a pay system
providing for conp time. The city enployees argued that, as they
had designated a representative, the city could not pay themin
conp tine in the absence of an agreenent with their representative.
The Dillard court held that under the plain |anguage of Section
207(0 )(2)(A), the prerequisite for coverage under subclause (i)
was the existence of an agreenent between the city and the
representative, rather than the existence of the representative.?°
Thus, held the court, even though the enployees had designated a
representative, subclause (ii) rather than subclause (i) applied
because there was no agreenent between the city and the
representative under subclause (i).! The court held that as the
enpl oyees were hired before April 15, 1986, and as the city's
practice before that date was to give conp tine in lieu of cash,
that practice constituted an agreenent under subclause (ii), and

was perm ssi bl e under Section 207(o )(2)(B).?*?

°Not e 5, supra.
01 d. at 1552-54.
11d. at 1552-53.
2 d. at 1553.



Joi ni ng our col | eagues of the Fourth and El eventh Circuits, we
hold that, because Texas |aw prohibits the County from entering
into a collective bargaining agreenent with the Union—and thus
there is no such agreenent—the deputies are not covered by
subcl ause (i) of Section 207(o0 )(2)(A). Rather, subclause (ii) of
that section applies. Under Section 207(o )(2)(B), the County's
pay system which was in effect on April 15, 1986, constituted an
agreenent between the County and deputies hired prior to that date.
For deputies hired after April 15, 1986, the individual
conpensation form signed by each deputy constituted individual
agreenents of the type contenplated by Section 207(o )(2)(A) (ii).
Thus, the County has conplied with Section 207(0o ) and the paynent

of conp tinme in lieu of cash is proper.

Neverthel ess, the Union argues that, even in light of the
Texas | aw that prohibits political subdivisions fromentering into
col l ective bargai ning agreenents, the County was still required to
enter into an agreenent with the Union before it coul d pay deputies
in conp tine. The Union contends that under Section 207(o ) conp
time may be authorized pursuant to agreenents that are not
classified as coll ective bargai ni ng agreenents, thus not violating
Texas | aw. Section 207(o0 )(2)(A) (i) provides that a public agency
may provide conp tine pursuant to:

[ Al ppl i cabl e provisions of a coll ective bargai ni ng agreenent,

menor andum of under standi ng, or any other agreenent between

the public agency and representatives of such enployees
(enphasi s added).

The Union asserts that it represents the deputies in a



non-col | ective bargai ning capacity and that any agreenent between
the Union and the County would be classified as "any other
agreenent"” under Section 207(o ), not in violation of Texas |aw.
The Union also cites TEX REV.C V. STAT. ANN., art. 5154c Section 6,
which recognizes the right of public enployees to present
grievances through a "representative" such as the Union, and argues
that under that statute, the Union is allowed to deal with the

County in a non-collective bargai ning capacity.

W reject this argunent. Presentation of grievances is
accept abl e under Texas | aw because it is a unilateral procedure
under which the enployee can be represented by anyone he or she
chooses, be it a | awer, clergyman, union or sone other person or
organi zation. Texas |aw prohibits any bil ateral agreenent between
a city and a bargai ning agent, whether the agreenent is | abeled a
col l ective bargaining agreenent or sonething else. Under Texas

| aw, the County could not enter into any agreenent with the Union.

B. The Longevity C aim

The County pays its deputy sheriffs "longevity pay" each year.
Those paynents are cal cul ated by nmultiplying a fixed dollar anount,
whi ch the County Comm ssioners Court determ nes annually, by the
nunber of years an individual enployee has been enployed by the
County. That total is paid to the enployee in nonthly installnents

t hr oughout the year.



The "regular rate of pay" is the rate which is nultiplied by
one and one-half to arrive at the rate of overtine pay pursuant to
Section 7(a) of FLSA.'®* The County does not include |ongevity pay
inits determnation of the "regular rate of pay" for purposes of
calculating the rate of overtine pay. The Union contends that this
violates FLSA. Section 7(e) of FLSA provides in part:

(e) As used in this section the "regular rate" at which an

enployee is enployed shall be deened to include all

remuneration for enploynent paid to, or on behalf of, the
enpl oyee, but shall not be deened to include—
(1) suns paid as gifts; paynents in the nature of gifts
made at Christmas tinme or on other special occasions, as
a reward for service, the amunts of which are not
measur ed by or dependent on hours worked, production, or
ef ficiency (enphasis added). !

The regul ation interpreting Section 207(e) provides that if a
paynment "is nmeasured by hours worked, production, or efficiency,
the paynent is geared to wages and hours during the bonus period
and is no longer to be considered as in the nature of a gift." 1°
The district court concluded that the |ongevity paynments were not
geared to wages, efficiency or production and held that they were
a "reward for service." Thus, held the court, the paynents

qualified as "suns paid as gifts" under Section 207(e)(1) and were

properly excluded fromthe determ nation of "regular rate of pay."

The Union cites three admnistrative letter rulings by the

Departnent of Labor for its argunent that |ongevity paynments nust

1329 U.S.C. § 207(a).
1429 U S.C. § 207(e).
1529 C.F.R § 778.212 (1989).



be included in "regular rate of pay" for purposes of calculating
overtinme pay. Those letters are easily distinguishable, however.
One letter concerns incentive paynents nmade to enpl oyees foll ow ng
t he conpl eti on of educati onal or career devel opnent prograns and i s
clearly not applicable to the instant case. The other two letters
state that | ongevity paynents nade pursuant to a city ordi nance or
a collective bargaining agreenent between the enployer and
enpl oyees nust be included in "regular rate of pay." In the
i nstant case, no such ordi nance or bargai ning agreenent binds the

County to nmake | ongevity paynents.

The deputies receive the |ongevity paynents regardl ess of the
nunber of hours worked or wages earned. The paynents serve no
purpose other than to reward the deputies for their tenure as
County enpl oyees. The Union cites no authority in support of its
argunent other than the adm nistrative letter rulings which we have
di stingui shed. As the paynents are not neasured by or dependent on
hours wor ked, production or efficiency, we hold that the | ongevity
paynments qualify as "suns paid as gifts." As such, the County

properly excludes the longevity paynents from "regular rate of

pay.

C. The Firearnms Qualification C aim

The Union's conplaint alleged that the County wongfully

excluded certain tine spent in firearns qualification from the

calculation of the nunber of hours wrked by the deputy



sheriffs—thereby depriving deputies of conpensation for that tine.
Texas law requires law enforcenent officers to neet firearns
proficiency qualifications once each year. The Union and the
County agree that training tinme spent to neet that qualification,
as well as tine spent training for requalification—as distinguished
fromtinme spent in a second actual qualification—+s not conpensabl e
under FLSA, even if such tine exceeds a deputy's normal working
hours. From 1986 until August 1991, however, the County required
its lawenforcenent officers to neet the proficiency qualifications
twice each vyear.?® The Union argues that, as the second
qualification requirenment each year exceeded the state requirenent
of one qualification per year, any overtine spent by the deputies
in qualifying a second tinme during each of those years was

conpensabl e.

Job-related training activities are generally conpensable
under FLSA, ! but the FLSA regulations provide that required
training is not conpensable in the foll ow ng situations:

(1) Attendance outside of regul ar worki ng hours at specialized
or followup training, which 1is required by Ilaw for
certification of public and private sector enpl oyees within a
particul ar governnmental jurisdiction (e.g., certification of
public and private energency rescue workers), does not
constitute conpensable hours of work for public enployees
within that jurisdiction and subordi nate jurisdictions.

(2) Attendance outside of regul ar worki ng hours at specialized
or followup training, whichis required for certification of
enpl oyees of a governnental jurisdiction by |Iaw of a higher
| evel of governnment (e.g., where a State or county | aw i nposes

®The County now requires its officers to qualify only once
each year.

1729 C.F.R 785.27 (1989).



a training obligation on city enpl oyees), does not constitute
conpensabl e hours of work. 18
The Union argues that, although overtine related to the first
qualification during a year is excluded from conpensability
pursuant to the regulations, as the second qualification during a
year is required by county policy only—not by state or county
| aw—any overtine spent neeting the second qualification requirenent

is not an exception to the general rule of conpensability.

Central to our determnation here is the fact that the
district court bifurcated this case into tw stages—the first stage
was supposed to address only liability and the second stage was
supposed to address damages. The Union argues that, despite the
bi furcation, the district court's holding in fact addressed the
i ssue of damages during the first, or liability stage, at a tine
when the parties had not yet conducted discovery. The Uni on
asserts that the sole purpose of the liability stage of the
proceedi ngs was to determ ne whether in fact the County maintai ned
a policy of not conpensating deputies for any overtinme spent
training to neet either of the sem -annual qualification
requi renents and, if so, whether inplenentation of that policy
woul d violate the overtine provision of FLSA Thus, the Union
contends, it should not have been required in the liability stage
to produce proof that any deputies had actually trained twce
W t hout being conpensated for overtinme on either occasion, and the

district court erred in ruling on the danages stage before the

1829 C.F. R 553.226(b) (1989) (enphasis added).



Uni on had an opportunity to present summary judgnent proof on that
i ssue. The Union urges that, inasnuch as the twce-a-year
qualification policy, if applied, would entitle deputies to
overtinme, we should remand this case to the district court with
instructions to allow the Union to adduce its evidence of actua
damages suffered, on a deputy by deputy basis, whether by summary
judgnent proof, in an evidentiary hearing, or in a full-blown

trial. W agree.

I n our de novo review of this case, we hold that the district
court erred in two respects. First, the district court erred in
its determ nation of the factual circunstances under which a deputy
woul d be entitled to overtine conpensation. The district court
stated that if a deputy net the State-required annual qualification
but failed to neet the County's sem-annual qualification
requi renents within the sane year, and as a result that deputy was
required to participate in renmedial training which caused himto
work nore than forty hours during a week, the deputy would be
entitled to overtine conpensation. The district court held that
the Union's claimdid not survive the County's notion for summary
j udgnent, however, because the Union had failed to denonstrate by
summary judgnent proof that one or nore of the deputies had not in

fact been conpensated in such a situation.

In the situation discussed by the district court, an officer
who twice tries but fails even once to neet the certification

requi renents nust nmake additional attenpts wuntil he or she



succeeds. But the Union concedes that tine spent by an officer in
training for such "make-up" qualification tests is not conpensabl e
overtime under FLSA because the County all ows participationin such
remedi al activities to take place during normal working hours. The
situation actually being contested, though, is different. | t
gquestions overtine entitlenent of a deputy who passes his shooting
test twice a year on his own tinme wthout being paid overtine for
either event. Thus, contrary to the district court's concl usion,
deputies are claimng entitlenent to overtine conpensation only if
they spend tine in excess of normal working hours to neet the
requi renents for the second shooting qualification during a year
after having already worked on their own tinme to neet the

requi renent once that year.

The district court's second error was in granting summary
judgnent in favor of the County on the firearns qualification
i ssue. A nmenorandum dated February 16, 1987 from Sheriff
Kl evenhagen to all Sheriff's Ofice personnel provided:

Firearns requalification for peace officers is required by the

State of Texas as a condition of maintaining the Peace O ficer

Li cense. A thorough search of applicable |aw by the office of

the County Attorney has determ ned that under this condition

the time spent in denonstrating firearns proficiency is not
conpensable tinme when occurring outside normal duty hours.

Therefore, effective immediately, no overtine conpensation

will be granted for tine spent on firearns requalification

(enphasi s added).

That summary judgnent proof clearly showed that the County did in
fact have a policy wunder which deputies would receive no
conpensation for any overtine spent neeting either of the

sem -annual qualification requirenents. Wether any deputies were



actual ly deprived of overtine conpensati on because of the County's
firearmqualification policy should have been addressed only at the
damages st age of the proceedi ngs. Thus, the district court "junped
the gun" when it granted sunmary judgnent in favor of the County
before the Union had an opportunity to conduct discovery and

present proof of danmages.

We therefore reverse the district court's grant of summary
judgnent on this issue and remand for further proceedings. As we
have concl uded that the County had a policy which potentially could
deprive deputies of their just conpensation, the Union nust be
allowed to discover and present proof, if there be any, of which
deputies suffered damages as a result of that policy, and to what
extent. To establish that its nmenbers actually incurred damages,
t he Uni on nust show that one or nore deputies (1) trained on their
own tinme to neet both sem -annual qualification requirenments during
a year, and (2) received no overtine conpensation for either
occasion. (Qoviously, each deputy will be Ilimted to recovery of
overtinme for only one such qualification per year because t he ot her

is required by state |aw and therefore is not conpensabl e.

CONCLUSI ON

As Texas |law prohibits the County from entering into an

agreenent with the Union, the County's pay system constitutes an



agreenent between the County and the individual deputies in
conpliance with Section 7(o ) of FLSA Therefore, the district
court did not err in granting sumrmary judgnent in favor of the
County on the Union's conp tine claim Neither did the district
court err in granting summary judgnent in favor of the County on
the Union's | ongevity paynents cl ai mbecause the paynents were not
measur ed by or dependent on hours worked, production or efficiency
but qualified as gifts. The district court did err, however, in
granting sunmary judgnent in favor of the County on the Union's
firearns qualification claim W therefore REVERSE the district
court's grant of summary judgnent in favor of the County on that
claim and REMAND to the district court for the sole purpose of
determ ni ng whet her any deputies suffered damages and, if so, to
what extent. |In all other respects, we AFFIRMthe judgnent of the

district court.



