IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 90-2654

BANK ONE, TEXAS, N. A and FEDERAL

DEPGCSI T | NSURANCE CORPORATI ON AS

RECElI VER FOR MBANK HOUSTON, N. A.,

Plaintiffs-Third Party Defendants-Appell ants,
vVer sus

SUZAN E. TAYLOR d/ b/ a
EXPLORATI ON SERVI CES,

Defendant-Third Party Plaintiff-Appellee,
vVer sus

WORTH OPERATI NG I NC., ET AL.,

Third Party Defendants.

Appeal fromthe United States District Court for
the Southern District of Texas

(August 18, 1992)

Bef ore REYNALDO G GARZA and GARWOOD, Circuit Judges, and MAHON
District Judge.*

MAHON, District Judge:

This appeal arises out of a lawsuit conmenced by MBank
G eens Parkway, N. A, predecessor of Mank Houston, N A, (MBank)
to recover on three unpaid prom ssory notes executed by Ms. Suzan
Tayl or d/b/a Exploration Services (Taylor). A jury trial
resulted in a verdict of $9.6 mllion in favor of Taylor based
upon her assertion of various lender liability clains against

MBank. For the reasons stated bel ow, we conclude that the




* District Judge of the Northern District of Texas, sitting by
desi gnation
punitive damage award i s unsustainable, but find there is
sufficient evidence to support the remai nder of the jury's
verdi ct.
.  FACTS AND PROCEEDI NGS BELOW

The di spute which brought about the present |itigation arose
in 1984. Taylor at the tinme was the sole owner of a conpany
cal l ed Exploration Services, a business which provided geol ogi cal
and geophysical consulting services for oil and gas conpani es.
In Cctober 1984, Taylor entered into an agreenent with CI. G,
Inc. (Cl) in which she acquired an interest in a petrol eum
drilling prospect in Louisiana known as the Comte Prospect. In
accordance with their agreenent, Taylor deposited $300,000 into
two noney market checking accounts at MBank to pay Cl for an
interest in the prospect. The agreenent provided that once Cl
turned over Taylor's interest in the prospect and furnished
Taylor the well log showing the well had been drilled to the
speci fied depth, Taylor would authorize MBank to rel ease the
$300,000 to C. C had no agreenent with MBank nor was it a
signatory on either account.

Though Tayl or had originally instructed MBank to pay the
deposited funds to Cl, she changed those instructions when it
appeared that C could not or would not transfer all of the
interest to her in accordance with their agreenent. On
Novenber 20, 1984, Taylor wote MBank instructing it to disburse
$220, 000 of these funds to Cl and $80, 000 to Sequoi a Resources



"in accordance with the . . . [a]greenent by and between
Expl oration Services and C.I. GIl, Inc. and only upon witten
aut hori zation of Suzan E. Taylor." The follow ng day, CI and
Sequoi a agreed to this disbursenent arrangenent.

On Decenber 17, 1984, Cl produced the well | og described in
the agreenent and made witten demand upon MBank for the
$220, 000, inform ng the bank that CI would hold MBank |iable for
any di sbursenent of those funds in a "manner contrary to the
distribution instructions of Taylor's letter of Novenber 20."
Because Tayl or and ClI continued to dispute the anount of | ease
interest to be conveyed under their agreenent, Taylor refused to
provi de MBank witten authorization for the rel ease of the
$220,000 to C. MBank therefore inmedi ately froze the accounts
and demanded that Taylor settle her dispute with Cl. Despite
Taylor's repeated requests for MBank to rel ease her funds, MBank
continued the freeze on Taylor's accounts for al nost four nonths,
insisting that CI and Taylor resolve their differences. During
this period, Taylor |lost the opportunity to participate in both
the Comte Prospect and another prospect called Santa Paul a.

When Tayl or nade another witten demand for the funds on
March 7, 1985, MBank filed a state court interpleader action
agai nst Taylor and Cl. Taylor and Cl eventually reached a
settl enment and gave consistent instructions to MBank as to the
di sposition of the account bal ances on April 12, 1985. WMBank,
however, refused to dism ss the state interpleader action or

permt Taylor to have access to the funds until she signed a



rel ease absolving MBank fromall liability. On April 16, 1985,
MBank, Taylor and Cl reached a final settlenent of the

i nterpl eader action in which MBank agreed to absorb its
attorney's fees in return for Taylor's agreenent to rel ease MBank
fromany liability. The interpleader action was |ater di sm ssed
on May 8, 1985, on MBank's notion for nonsuit. The next day
Tayl or received a letter from MBank demanding that all four of
her outstanding |oans be paid in full within five days! even

t hough the two secured | oans were not past due. Six days |ater,
MBank repossessed Tayl or's Jaguar autonobile and conmenced
admralty proceedings in federal court to repossess Taylor's
yacht which was |ater seized and sold at public auction.

MBank then initiated the present litigation in state court
to recover the indebtedness on the two unsecured | oans and
recover the deficiency on the note secured by the Jaguar
autonobile. Taylor filed a counterclai magai nst MBank cont endi ng
that the rel ease executed by Taylor in settlenment of MBank's
i nterpl eader action was procured by fraud and econom ¢ duress and
was invalid for want of consideration. |In addition, Tayl or
cl ai med that because MBank had tortiously frozen her accounts,
she | ost the opportunity to participate in the Comte and Santa

Paul a prospects causing her to suffer damages in excess of $28

Tayl or had executed the follow ng prom ssory notes in favor
of MBank: (1) an unsecured loan in the face anmount of $90, 000;
(2) an unsecured loan in the face amobunt of $50,000; (3) a | oan
in the face amount of $29,062.81, secured by a 1984 Jaguar
automobile; and (4) a loan in the face anount of $106, 651. 96,
secured by a Sea Ray yacht.



mllion. Taylor also asserted that MBank wongfully accel erated
the car and yacht |oans and had conspired with her forner
busi ness partner, Wrth Energy Corporation, to her detrinent.

The trial of this case | asted seven weeks and produced over
5000 pages of transcript and several volunes of exhibits. At the
conclusion, the jury found MBank |liable for engaging in fal se,

m sl eadi ng and deceptive practices in violation of the Texas
Deceptive Trade Practices--Consuner Protection Act (DTPA), Tex.
Bus. & Com Code Ann. 88 17.41-17.826 (Vernon 1987). The jury

al so found MBank had tortiously interfered with Tayl or's busi ness
deal i ngs, conspired to harm Tayl or's business, and failed to act
in good faith in connection with the "Comte" accounts as well as
the car and yacht loans. The jury found that, while there was no
evidence of fraud in the execution of the settlenent agreenent,
MBank di d coerce Tayl or through econom c duress to sign the
release and failed to give valid consideration for the rel ease
agr eenment .

Based upon the jury's answers to the special issues, the
district judge entered final judgnent against MBank. |In the
judgnent, the court deducted fromthe jury award the past due
princi pal and accrued interest on two unsecured notes Tayl or
concededly owed. In addition, the court entered a take-nothing
j udgnent on MBank's claimfor the deficiency on the third note
secured by Taylor's Jaguar and deni ed MBank's cl aimfor
attorney's fees and expenses in connection with the two unsecured

| oans. The trial court |ater denied MBank's notion for judgnent



notw t hstandi ng the verdict, and final judgnent was entered in
t he anount of $9, 639, 841. 65. 7

MBank thereafter filed post-judgnent notions for new trial
and to nodify, correct, or reformthe judgnent. Before the state
trial court could rule on MBank's notions, MBank was decl ared
i nsol vent, and the Federal Deposit |nsurance Corporation (FDI C
was appointed its receiver. The FDIC, as receiver of MBank,
filed a plea in intervention in the state court action and
adopt ed MBank's then current pleadings, including its notion for
new trial and notion to nodify, correct, or reformthe judgnent.
Followng its intervention, the FDI C renpbved the action to
federal district court. The FD C and Bank One, Texas, N A.,
(Bank One), successor-in-interest to MBank, then filed nmenorandum
briefs in support of MBank's previously filed notions for new
trial and to alter or anend the judgnent. The district court
denied the notions, and the FDI C and Bank One appeal ed the
judgnent to this court. In this appeal, FDI C, as receiver of
MBank, is the proper party to defend against Taylor's
counterclainms, while Bank One, successor-in-interest to MBank, is
the party entitled to pursue collection on the notes on which

MBank originally brought suit.

2Worth Energy Corporation, Taylor's forner business partner
and its principal officers Aaron W Hees and JimW Howard were
held jointly and severally liable with MBank for approxi mately
$2.4 mllion of the damages, but did not join in this appeal.
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II. STANDARD OF REVI EW

In the present appeal, the FDI C broadly contends there was
insufficient evidence presented at trial to support the jury's
findings that Tayl or executed the settl enent agreenent under
duress, that the settlenent agreenent |acked valid consideration,
and that MBank comm tted deceptive practices in freezing Taylor's
accounts. W consider the various insufficiency points cited by
appel l ants as an appeal fromthe trial court's denial of MBank's
nmotion for judgnent notw thstanding the verdict and apply the

sane standards as that of the district court. Mel ear v. Spears,

862 F.2d 1177, 1182 (5th Cr. 1989); Ganberry v. O Barr, 866

F.2d 112, 113 (5th Cir. 1988).° W are guided in this task by
the overriding "principle that "it is the function of the jury as
the traditional finder of fact, and not the Court, to weigh

conflicting evidence . Treadaway v. Societe Anonyne

Loui s-Dreyfus, 894 F.2d 161, 164 (5th Cr. 1990) (quoting Boeing

Co. v. Shipman, 411 F.2d 365, 375 (5th Cr. 1969) (en banc)).

"Wei ghing conflicting evidence and the inferences to be drawn
fromthat evidence, and determning the relative credibility of
the witnesses, are the province of the jury, and its decision
must be accepted if the record contains any conpetent and

substanti al evidence tending fairly to support the verdict."

3This action was renoved post-judgnent fromthe state court
to the federal district court. Accordingly, the scope of our
reviewin this appeal is governed by federal, rather than state
| aw, standards. Pagan v. Shoney's Inc., 931 F.2d 334, 337 (5th
Cr. 1991); Garner v. Santoro, 865 F.2d 629, 642 (5th Cr. 1989);
see also Granny Goose Foods, Inc. v. Brotherhood of Teansters,
415 U. S. 423, 437 (1974).




Gbraltar Sav. v. LDBrinknman Corp., 860 F.2d 1275, 1297 (5th Cr

1988) (citing Dartez v. Fibreboard Corp., 765 F.2d 456 (5th Cr

1985), cert. denied, 490 U S. 1091 (1989)). W have defined

substanti al evidence as "'evidence of such quality and wei ght

that reasonable and fair-m nded nen in the exercise of inpartial

j udgnent m ght reach different concl usions. Transoil (Jersey)

Ltd. v. Belcher Gl Co., 950 F.2d 1115, 1118 (5th G r. 1992)

(citing Boeing, 411 F.2d at 374-75). In reviewing a denial of a
nmotion for judgnment notw thstanding the verdict, the appellate
court is bound to consider all of the evidence and all reasonable
inferences in the light nost favorable to the prevailing party,

Ri deau v. Parkem I ndus. Servs., Inc., 917 F.2d 892 (5th Gr.

1990), and the jury verdict nust be upheld unless "the facts and
i nferences point so strongly in favor of one party that the Court
bel i eves that reasonable nen could not arrive at a contrary
verdict." Boeing, 411 F.2d at 374. Having set out the
applicable standard of review, we now turn to the appellants
contentions raised in this appeal.
I1'l. THE RELEASE

At the outset, the FDIC maintains the jury erred in setting
aside the rel ease because there is overwhel m ng evidence that the
rel ease agreenent was supported by val uabl e consideration. W
di sagree. Having carefully reviewed the record before us, we
hold there was substantial evidence to support the jury's
determ nation that the rel ease was void for |ack of

consi der ati on.



In Texas, a release is treated as a type of contract,

Jackson v. Fontaine's dinics, Inc., 499 S.W2d 87, 92 (Tex.

1973), and |li ke any other contract, nust be supported by val uabl e

consideration. Victoria Bank & Trust Co. v. Brady, 779 S.W2d

893, 903 (Tex. App.--Corpus Christi 1989), nodified, 811 S. W2ad
931 (Tex. 1991); Tobbon v. State Farm Mut. Auto. Ins. Co., 616

S.W2d 243, 245 (Tex. Cv. App.--San Antonio 1981, wit ref'd
n.r.e.). Consideration for a release "can consist of [either] a
benefit to the prom sor or a loss or detrinment to the prom see.™

Garcia v. Villarreal, 478 S.W2d 830, 832 (Tex. G v. App.--Corpus

Christi 1971, no wit); see also Buddy L, Inc. v. Ceneral Trailer

Co., 672 S.W2d 541, 547 (Tex. App.--Dallas 1984, wit ref'd
n.r.e.). |If it is determned that a rel ease was executed w t hout

val uabl e consideration, it may be invalidated. Victoria Bank,

779 S.W2d at 903; Mcdellan v. Boehner, 700 S.W2d 687, 693

(Tex. App.--Corpus Christi 1985, no wit).

As stated previously, Taylor signed a release in 1985 in
whi ch she agreed to absol ve MBank fromany and all clains or
causes of action she mght have for its handling of the subject
accounts. In return, MBank agreed to forego its right to seek
its attorney's fees in the interpleader action. The question
whet her the rel ease was supported by consideration was submtted
as a jury issue, and the jury specifically found that MBank
failed to give valid consideration for the release. The FDIC
argues on appeal that this factual finding was not supported by

substanti al evidence because MBank's agreenent to absorb its



attorney's fees provided anple consideration for the rel ease.
Tayl or, on the other hand, contends that the rel ease was
conpletely lacking in valid consideration and nust be set aside
because MBank filed an inproper interpleader and therefore
forfeited any right to recover its attorney's fees.

Under Texas |aw, MBank was entitled to an award of
attorney's fees in the interpleader action only if MBank proved
it was "a disinterested stakehol der who ha[d] reasonabl e doubts
as to the party entitled to the funds or property in [its]
possession, and who in good faith . . ." filed an interpleader

action against the claimants. United States v. Ray Thonas G avel

Co., 380 S.W2d 576, 580 (Tex. 1964); Foreman v. Graham 693

S.W2ad 774, 778 (Tex. App.--Fort Worth 1985, wit ref'd n.r.e.).
In order to bring an interpleader under Rule 43,% a stakehol der
is not required to be wholly disinterested in the suit. Rather,

it "need only showthat it is or may be exposed to double or

“Rul e 43 of the Texas Rules of Civil Procedure governs the
procedure for initiating an interpleader action in state court.
Rul e 43 provides as foll ows:

Persons having clainms against the plaintiff may be

j oined as defendants and required to interplead when

their clains are such that the plaintiff is or nay be

exposed to double or nmultiple liability. It is not

ground for objection to the joinder that the clains of

the several claimants or the titles on which their

cl ai ns depend do not have a commobn origin or are not

identical but are adverse to and i ndependent of one

another, or that the plaintiff avers that he is not

liable in whole or in part to any or all of the

claimants. A defendant exposed to simlar liability

may obtain such interpl eader by way of cross-claimor

counterclaim The provisions of this rule suppl enent

and do not in any way |imt the joinder of parties

permtted in any other rules.
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multiple liability as a result of conflicting clainms justifying a
reasonabl e doubt as to which claimant is entitled to the funds."

Sears Sav. & Profit Sharing Fund v. Stubbs, 734 S.W2d 76, 79

(Tex. App.--Austin 1987, no wit) (citing Davis v. East Texas

Sav. & Loan Assoc., 163 Tex. 361, 354 S.W2d 926 (1962)); Downi ng

v. Laws, 419 S.W2d 217 (Tex. G v. App.--Austin 1967, wit ref'd
n.r.e.). Wile the stakeholder's interest in the suit is
irrelevant for purposes of comrencing an action under Rule 43, in
order to be entitled to an award for attorney's fees, a

st akehol der nust be disinterested as to the outcone of the

controversy. See Ray Thonmas Gravel Co., 380 S.W2d at 580;

Foreman, 693 S.W2d at 778; Brown v. Getty Reserve Gl, Inc., 626

S.W2d 810, 815 (Tex. App.--Amarillo 1981, wit dismd).

Texas courts have articul ated a nunber of specific
requi renents for properly instituting an interpleader action. A
petitioner nust plead and prove that: (1) he is either subject
to, or has reasonable grounds to anticipate, rival clains to the
sane fund or property;® (2) he has filed the interpl eader w thout

unr easonabl e del ay;® and (3) he has nade an unconditional tender

SGeat Anerican Reserve Ins. Co. v. Sanders, 525 S.W2d 956,
958 (Tex. 1975); Ray Thomas Gravel Co., 380 S.W2d at 580; Davis,
354 S.W2d at 930; Sears Sav. & Profit Sharing Fund, 734 S. W 2d
at 79.

®Sears Sav. & Profit Sharing Fund, 734 S.W2d at 79;
National Life & Accident Ins. Co. v. Thonpson, 153 S.W2d 322,
323 (Tex. Cv. App.--Waco 1941, wit ref'd); see also Geat
Anerican Reserve Ins. Co. v. Sanders, 525 S.W2d at 959; see
generally 1 Roy W MDonald & Frank W Elliott, Texas G vi
Practice in District and County Courts 88 3.40, 3.42 (4th ed.
1991); 47 Tex. Jur. 3rd Interpleader 8 5 (1986).

10



of the fund into the court.” |f a disinterested stakehol der

fails to neet any one of these three prerequisites for filing an
interpleader, he is not entitled to an award of attorney's fees.
The FDIC insists that MBank net all three requirenents and
therefore was justified in filing the interpleader. In deciding
this issue, we first review the deposit agreenent between Tayl or
and MBank to determ ne whet her MBank had reasonabl e doubts as to
which party was entitled to the funds.

I n Novenber 1984, MBank opened two commerci al checking
accounts for Taylor. The standard deposit agreenent, which
Tayl or signed when MBank opened the accounts, provided in
pertinent part:

The Deposit with MBank G eens Parkway, National

Associ ation, Houston, Texas ("Bank") of any check,

draft, or other instrunent ("lItenf') or cash shal

constitute a contract ("Contract"), between Bank and

the person, firm association or corporation

("Depositor"”, whether one or nore) to whomcredit for

such itemand/or cash is given by this Bank. The terns

of such Contract are as foll ows:

1. Oher than as provided by the terns of this

Contract, the Bank acts only as agent for Depositor.
(enphasi s added).

In a separate deposit agreenent executed in connection wth the
openi ng of the two accounts, it was agreed that:
All funds at any tinme on deposit in the aforenentioned

account shall be subject to withdrawal by . . . Suzan
E. Tayl or

'Sears Sav. & Profit Sharing Fund, 734 S.W2d at 79; Cockrum
v. Cal-Zona Corp., 373 S.W2d 572, 574-75 (Tex. G v. App.--Dallas
1963, no wit); Bennett v. Snead, 180 S.W2d 663, 663-64 (Tex.
Cv. App.--Texarkana 1944, no wit); see generally MDonald &
Elliott supra note 6, 8§ 3.42.
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Bank is authorized to honor any and all such w thdrawal s
whet her or not they are payable to the order of the person
signing, or countersigning, the sane, or payable to Bank or
Bank's order, and whether or not such withdrawals are
presented for cash or for credit to the personal account of the
person presenting the sanme, and Bank need nmake no inquiries
concerni ng any such w t hdrawal .
The terns and conditions of the deposit agreenents do not refer
to athird party agreenent, nor do they furnish the bank with any
special instructions on how the funds should be applied. Nowhere
is it mentioned that Taylor is restricted fromw thdrawi ng any or
all of the account funds on deposit at any tine. |In addition, C
was not a signatory on the account and had no control over the
account funds on deposit. Though Tayl or mai ntained the accounts
in the nanes "' Comte' Escrow Account [I11" and "' Comte' Escrow
Account 1V," the lawis clear that a nere deposit of earnest
nmoney into a bank account is not sufficient to create an escrow

contract or create escrow liabilities. Cowan v. Allen

Monunents, Inc., 500 S.W2d 223, 225-26 (Tex. G v. App.--

Texarkana 1973, no wit.); cf. La Sara Gain Co. v. First Nat'l

Bank of Mercedes, 673 S.W2d 558, 564 (Tex. 1984) (deposit

creates inplied agreenent that bank will disburse funds only at
the direction of depositor). Faced with its own deposit
agreenents, MBank coul d not reasonably have concl uded that these
accounts were anything other than comrerci al checking accounts in
which C had no valid claimor interest.

The FDI C argues that MBank coul d have reasonabl e doubts
because the agreenent executed by Taylor and CI prohibited the

bank fromreleasing the funds contrary to the terns of their

12



agreenent. This agreenent, however, was a contract only between
Cl and Taylor. WMBank was neither a party to the contract, nor
does the evidence show that MBank expressly or inpliedly
consented to act as the escrow agent for the parties.

Furthernore, there is nothing in the record to suggest that MBank
and Cl ever entered into any agreenent regarding the disposition
of the account funds. Absent such an agreenent, it is el enental
contract |law that MBank owed no contractual duty to Cl and

t herefore was not required to recognize Cl's putative claim?

The fundanental basis of the relationship between a bank and
its custonmer is the bank's agreenent to pay out the custoner's
nmoney in accordance with his order. In view of the unequivocal
ternms of the deposit agreenent, the jury could reasonably have
concl uded that MBank did not harbor reasonabl e doubts as to which
party was entitled to the funds and thus did not neet the first
requi renment for instituting a proper interpleader.

Even if MBank had reasonabl e doubts, it wholly failed to
nmeet either of the remaining requirenents for initiating a proper
action in interpleader. Mank was required to file the
i nterpl eader action w thout unreasonable delay. The record in

this action indicates that MBank first received a witten demand

8Furt her, under Texas law a bank is not required to

recogni ze the claimof a third party to any deposit unless it
served with process in a lawsuit filed by such third party.
Tex. Rev. Cv. Stat. Ann. art. 342-704 (Vernon Supp. 1991).
Here, Cl nerely threatened suit and never instituted a civil
action agai nst MBank. Therefore, even if CI had a valid claim
agai nst the account, MBank was not required to recogni ze such a
third party claimuntil suit was fil ed.

is
ee
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for the funds on Decenber 18, 1984. |In the demand letter, C
made clear that it would hold MBank |iable for any di sbursenent
of those funds in a manner inconsistent with the parties
agreenent. Despite Cl's threatened | egal action, MBank failed to
take any action until March 7, 1985, when Taylor threatened to
sue MBank for wongful wthholding of funds. In the neantine,
MBank kept the funds on deposit and del ayed the filing of the

i nterpleader for alnost 12 weeks in the belief that it could

of fset the account to reduce Taylor's debt. Instead of acting as
a "disinterested stakehol der," MBank, for its own financial
interests, continued to hold the funds in Taylor's frozen account
for al nost three nonths before comrenci ng the interpl eader

action. W believe the jury was entitled to conclude that even
i f MBank had reasonabl e doubts as to which party was entitled to
the funds, it failed to pronptly initiate an action in

i nterpleader and, in so doing, failed to "exercise[] that degree
of diligence and inpartiality which the law requires in order to
secure for itself the benefits conferred upon a nere stakehol der

under a proper bill of interpleader.” National Life & Accident

Ins. Co. v. Thonpson, 153 S. W2d at 323-24: see also Sears Sav. &

Profit Sharing Fund, 743 S.W2d at 709.

To fulfill the final requirenent for filing a proper
i nterpl eader action, the stakehol der also nust tender the funds
into the court. Under Texas procedure, "[i]f the . . . fund is
not actually paid into the registry of the court, it nust be

tendered and the tender, in order to be valid, nust be

14



unconditional." Cockrumyv. Cal-Zona Corp., 373 S.W2d at 574;

Bennett v. Snead, 180 S.W2d at 664; see also Security Nat'l Bank

of Lubbock v. Washington Loan & Fi nance Corp., 570 S.W2d 40, 43

n.4 (Tex. Cv. App.--Dallas 1978, wit dismd). Here, the
account funds were neither paid into the registry of the court
nor unconditionally tendered. |Instead, MBank kept the funds on
deposit and sought to exercise a purported right of offset. Even
after consistent instructions were given by Taylor and Cl as to
the distribution of the funds, MBank refused to nmake an

uncondi tional tender, asserting an additional claimfor its
attorney's fees.

Thus, even under the nost generous reading of the record,
there is little, if any, evidence that shows MBank net even one
of the three essential requirenents for filing a proper
i nterpleader action, let alone that it acted as an i nnocent
di sinterested stakeholder in the interpleader action. Moreover,
by wongfully w thholding the funds until Taylor signed a
conplete release of all clains against it, MBank also failed to

exercise good faith in the settlenent of the interpleader. See

Bentley v. Gewing, 613 S.W2d 49, 52 (Tex. Cv. App.--Fort Wrth
1981, wit ref'd n.r.e.). For the reasons stated, we find no
grounds upon whi ch MBank could assert a valid claimfor
attorney's fees.

The FDI C nmumi ntains that MBank's forbearance of its claimfor

attorney's fees in the interpleader action is sufficient

15



consideration to support the release agreenent.® |n support of
this argunent, the FDIC relies upon a | ong-standing rul e of
contracts which states that forbearance to enforce a claimor
right is anple consideration to support a contract even though it

ultimately appears the claimis without nerit. See Kennard v.

MCray, 648 S.W2d 743, 745-46 (Tex. App.--Tyler 1983, wit ref'd
n.r.e.); lden v. Ackerman, 280 S.W2d 643, 646-47, (Tex. Cv.

App. --Eastland 1955, wit ref'd); Russell v. Lenpbns, 205 S. W2d

629, 632 (Tex. Cv. App.--Amarillo 1947, wit ref'd n.r.e);
Gl eburne State Bank v. Ezell, 78 S.W2d 297, 299 (Tex. Cv. App.-

-Waco 1934, wit dismid) (citing Hunter v. Lanius, 82 Tex. 677,

18 S W 201 (1892)). The FDIC, however, fails to recognize an
i nportant exception to this principle. Forbearance is not

sufficient consideration unless the party asserts the claimin
good faith and has reasonabl e grounds in believing that he had

such a right. Stewart v. Friona State Bank, 278 S.W2d 425, 433

(Tex. Cv. App.--Amarillo 1955, wit ref'd n.r.e); deburne State

Bank, 78 S.W2d at 299; Wells v. Tinmms, 275 S.W 468, 471 (Tex.

Cv. App.--Fort Worth 1925, wit dismd) (citing Von Bradenstein

v. Ebensberger, 71 Tex. 267, 9 S.W 153 (1888); see 14 Tex. Jur.

°l'nits reply brief, the FDIC raises for the first time the
argunent that Taylor benefitted fromthe rel ease because MBank
waived its right to offset the accounts and Tayl or obtai ned an

i ncreased share of the Comte prospect fromCl. Absent manifest
injustice, "this court will not consider argunents bel atedly
rai sed after appellees have filed their brief." Najarro v. First

Federal Savings and Loan Ass'n of Nacogdoches, Texas, 918 F.2d
513, 516 (5th Cr. 1990). W find no manifest injustice by
declining to address appellants' argunents on these points.
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3rd Contracts § 120 (1981); Restatenent (Second) of Contracts 8§
74(1) (1979). See generally 3 Samuel WIlliston and Richard A

Lord A Treatise on the Law of Contracts 8 7:45 (4th ed. 1992); 1

Arthur L. Corbin, Corbin on Contracts § 140 (1963).1°

10 Texas internedi ate appel |l ate court opi nions have
enpl oyed a wi de variety of |anguage, sone of it inconsistent and
much of it dicta, to describe the correct standard in this
respect. For exanple, in Oeburne State Bank v. Ezell, 78 S.W2ad
297, 299 (Tex. G v. App.--Waco 1934, wit dismd), the opinion
initially states that the forbearance is sufficient consideration
"provided he in good faith and upon reasonabl e grounds believed
that he had such a right," but then, in upholding the jury
verdict in favor of the settlenent, speaks only of good faith:
"Whet her or not there was an honest assertion of a right to
recover agai nst Ezell and whether or not the officials of the
bank in good faith believed that Ezell was |liable to the bank on
the claimasserted were questions of fact to be determ ned by the
jury.” In both Wlls v. Tinms, 275 S.W 468, 471 (Tex. G v.
App. --Fort Worth 1925, wit dismd), which sustained the
settlenment, and Stewart v. Friona State Bank, 278 S.W2d 425,
432-33 (Tex. Cv. App.--Amarillo 1955, wit ref'd n.r.e.), which
did not, there is |language indicating that both reasonabl e
grounds and good faith are required, but in neither case does the
conjunctive appear to have been material to the decision. Thus,
in Stewart the majority notes that "[t]here is no evidence in

this record of a bona fide dispute of any nature.” 1d. at 432.
In Wells the court relied in part on a passage from a text
stating, wth apparent inconsistency, that "'. . . it is not

necessary in a suit on a prom se given in consideration of a
forbearance fromsuit that it should appear that there was . . .
a fair and reasonabl e ground of success in the threatened suit.

. . It is only essential that the claimbe doubtful either in | aw
or equity and asserted in good faith.'" |d. at 471 (quoting Vol.
1 Elliott on Contracts at 407).

In Iden v. Ackerman, 280 S.W2d 643, 646 (Tex. Cv. App.--
Eastl and 1955, writ ref'd), the court quotes with approval the
follow ng | anguage from 15 C J.S. Conprom se and Settlenent 8§ 11
p. 732, viz:

To support a conpromse it is not essential that the
gquestion in controversy be in fact doubtful in |egal
contenplation. It is sufficient that there be an actual
controversy between the parties of which the issue fairly
may be considered by both parties as doubtful and that, at
the time of the conpromse they in good faith so consider
it.

See also Goodw n v. Texas Enployers' Ins. Ass'n, 73 S.W2d
660, 663 (Tex. Cv. App.--El Paso 1934, wit dismd) ("The fact
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Whet her MBank honestly believed it had a right to its
attorney's fees and whether the officials at the bank believed in
good faith that Taylor was liable to the bank on its claimwere

questions of fact to be determned by the jury. Jdeburne State

Bank, 78 S.W2d at 299. The record contains considerabl e

evi dence bearing on this issue. First, the evidence clearly
shows that MBank was not subject to, nor had reasonabl e grounds
to anticipate, rival clains to the account fund. Under the
unanbi guous terns of the deposit agreenents, MBank owed a
contractual duty only to its depositor, Suzan Taylor, not to Cl
Second, MBank unreasonably delayed filing the interpleader action

in order to secure its own interest in the account proceeds.

that it subsequently devel oped that the nature, character and
extent of plaintiff's injury and the liability of the defendant
was not in fact doubtful does not invalidate the settlenent nor
present any ground for setting the contract aside."); 12 Tex.
Jur. 3rd Conprom se and Settlenent, 8 6 at 269-270. |In Mirtagh
v. University Conputing Conpany, 490 F.2d 810, 815 (5th Cr.
1974), we stated, applying Texas law, that "[t]he existence of an
ant ecedent bona fide dispute between the parties concerning the
subject matter of a subsequent settlenent agreenent is sufficient
| egal consideration for creation of an enforceabl e agreenent.”
The Texas Suprenme Court |ast spoke authoritatively to this issue
in Hunter v. Lanius, 82 Tex. 677, 18 SSW 201 (1892). In that
case, the court held that ". . . a note is supported by a
sufficient consideration, if executed to secure the abandonnent
of a suit brought to enforce a doubtful right, or in conpromse
of a disputed claimnmade in good faith, though it ultimtely
appears that the claimis without nerit." 1d. at 205. Although
the Texas courts have enunci ated divergent opinions on this

i ssue, we need not decide the controlling standard because there
is sufficient evidence to support the findings that the bank had
nei t her reasonabl e grounds to believe its claimwas proper nor
good faith in pursuing it, and all authorities agree that in such
a situation there is no consideration.
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Third, MBank failed to make an unconditional tender of the funds
into the registry of the court and held the funds on deposit so
it could exercise an assuned right of offset. Finally, MBank
failed to make a good faith settlenent of the interpleader after
it received consistent instructions fromthe claimants. In |ight
of the foregoing, it is hard to imgi ne how MBank coul d have had
a reasonable belief in the validity of its claimfor attorney's
fees. |Indeed, MBank's own | awers testified that they advised
the bank of their concern the court would be "hard-pressed" to
allow the interpleader action to continue once consi stent
instructions were received from Tayl or and Cl

As denonstrated above, substantial evidence indicates that
when the rel ease was executed MBank's claimfor attorney's fees
was neither doubtful nor asserted in good faith. Bearing in mnd
that all reasonable inferences fromthe evidence nust be resol ved
in favor of the jury's verdict, we are satisfied there is
substanti al evidence fromwhich the jury could concl ude that
MBank knew or shoul d have known that it was not entitled to an
award of attorney's fees fromthe interpleader action and did not
assert such a claimin good faith. W therefore accept the
jury's conclusion that the rel ease was void for |ack of

consi deration. !

1Because a rel ease agreenent may be declared invalid on any
one of several grounds, we need not reach the issue of whether
the rel ease was executed under duress. Victoria Bank & Trust Co.
v. Brady, 779 S.W2d at 903.

We al so observe that appellants have not asserted on appeal
(and apparently the bank did not assert at trial) that the
di sm ssal judgnent in the interpleader suit had a res judicata or
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V. THE ACCOUNT FREEZE

The FDI C contends that even if the rel ease was not

enforceable, the "judgnent . . . should be reversed because the
escrow account freeze was legally justified." (Appellants' Br.
at 34). Inits argunent, the FDIC broadly asserts that the

freezing of the account was fully justified under the

ci rcunst ances because the funds were deposited in an "escrow
account” and were only to be disbursed in accordance with the
agreenent between Taylor and Cl. The FDIC, however, raises this
point of error w thout challenging any specific factual finding
inthe jury's verdict or indicating which of the various issues
subm tted was not supported by the evidence. It is established
| aw that matters whi ch have not been adequately briefed are

precl uded from consideration on appeal. 1n re HECI Exploration

Co., Inc., 862 F.2d 513, 525 (5th Cr. 1988); Mrrison v. Cty of

Bat on Rouge, 761 F.2d 242, 244 (5th Cr. 1985). The FDIC s

failure to specify precisely which jury finding was in error,
woul d, in effect, require this court to consider whether the
verdi ct taken as a whol e was supported by substantial evidence.
Because such a review would be limtless, we consider the FDIC s

argunents on these issues waived and decline to address them

col |l ateral estoppel effect. See, e.q., Rhoades v. Prudenti al
Leasi ng Corporation, 413 S.W2d 404, 407 (Tex. G v. App.--Austin,
1967, no wit history) (". . . a judgnent of dism ssal entered by
agreenent of the parties in pursuance of a conprom se, or
settlenent of a controversy, becones a judgnent on the nerits").
Thus, we have no occasion to, and do not, pass on the effect of
the judgnent of dismssal in the interpleader suit.
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See Franceski v. Plaquem nes Parish School Bd., 772 F.2d 197, 199

n.1 (5th Cr. 1985); In re Texas Mdrtgage Services Corp., 761

F.2d 1068, 1073-74 (5th Cr. 1985); Keml on Products & Devel opnent

Co. v. United States, 646 F.2d 223, 224 (5th Cr.), cert. denied,

454 U.S. 863 (1981).

Even if we were to assune that the FDI C s argunent was
sufficiently briefed, the evidence is quite clear that MBank had
no right to freeze Taylor's accounts. Tayl or opened two
commerci al checking accounts with MBank. Under the terns and
conditions of the deposit agreenents, MBank and Tayl or agreed
that the bank woul d be the agent for Taylor only and woul d "honor
any and all w thdrawal s" fromthe accounts by the authorized
signatory, Suzan Taylor. Thus, MBank was bound to obey the
orders of Tayl or under the express terns of their contract.

Mor eover, under Texas law, Taylor's deposit of funds w th Mank
created an inplied agreenent that the bank woul d di sburse those
funds only in accordance with Taylor's instructions. La Sara

Gain Co. v. First Nat'l Bank of Mercedes, 673 S.W2d 558, 564

(Tex. 1984), citing Mesquite State Bank v. Professional |nvest.

Co., 488 S.W2d 73, 75 (Tex. 1972). Considering the entire
record of this case, particularly the initial deposit agreenents
whi ch created both accounts, we are of the opinion that no
"escrow account" existed and that MBank, in freezing Taylor's
accounts, failed to conply with the express terns of the deposit

contracts in wanton disregard of Taylor's rights.
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In its next point of appeal, the FDIC argues there is
insufficient evidence to support the jury's finding that the
account freeze was a "produci ng cause" of Taylor's danmages under
t he DTPA. 2 Section 17.50 of the DTPA authorizes consumers to
hold sellers liable for actual danmages where "a fal se,

m sl eadi ng, or deceptive act or practice" is "a producing cause

of those danmages.®® 1In Pope v. Rollins Protective Services Co.

this court noted that:

One of the primary reasons for the enactnent of the
DTPA was to provide consuners with a renedy for
deceptive trade practices w thout the burdens of proof
and nunerous defenses encountered in a comon |aw fraud
or breach of warranty action.!*

Enphasi zi ng the broad renedi al purposes of the DTPA, Section
17. 44 provi des:

Thi s subchapter shall be liberally construed and
applied to pronote its underlying purposes, which are
to protect consuners against false, msleading, and
decepti ve busi ness practices, unconscionabl e actions,
and breaches of warranty and to provide efficient and
econom cal procedures to secure such protection.

There is no dispute that Taylor was required to prove that
MBank's action in freezing the accounts was a produci ng cause of

her damages. The jury was instructed that produci ng cause

2 n Texas, when a depositor pays service fees and the bank
in return agrees to honor the checks of its depositor, the
depositor is a "consuner" of banking "services" wthin the
purview of the DTPA. Farners & Merchants State Bank of Krumv.
Ferguson, 605 S.W2d 320, 324 (Tex. Cv. App.--Fort Wrth 1980),
nodified, 617 S.W2d 918 (Tex. 1981). The FDI C does not dispute
the applicability of the DIPA to this transaction.

13Tex. Bus. & Com Code Ann. § 17.50(a)(1).

14703 F.2d 197 (5th CGir. 1983); see also Smth v. Bal dw n,
611 S.W2d 611, 616 (Tex. 1980).
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means an efficient, exciting or contributing cause, which, in a
natural and conti nuous sequence produced the damage or harm
conplained of, if any." Wile the FDI C does not challenge this
jury instruction, it does contend there is insufficient evidence
to support the jury's finding that MBank's actions were a
produci ng cause of Taylor's damages. According to the FDIC, the
account freeze did not cause Taylor to | ose the opportunity to
participate in the Comte and Santa Paul a prospects since (1)
paynment for both prospects did not cone due until after the
freeze was |ifted, and (2) Taylor had substantial assets which
coul d reasonably have been used to pay for or obtain financing
for the prospects during the freeze.

Shortly before drilling activities began on the Comte
prospect, MBank froze Taylor's accounts. The accounts renai ned
frozen from Decenber 18, 1984 until April 16, 1985. According to
the drilling contract, paynent was due as soon as the well was
drilled to a certain depth, not on the conpletion of a successful
producing well. Thus, when it becane apparent that Taylor could
not resolve her dispute with MBank and obtain the needed funds in
time to pay for the drilling, Taylor suspended drilling
operations. The FDI C argues that even if Taylor was required to
cease drilling operations, she could have obtai ned extensions or
paid delay rentals to keep the Comte |ease alive. This
argunent, however, ignores the undisputed fact that Tayl or never
intended to assune nore than a 25% working interest in the Comte

venture and that by the tine MBank rel eased the funds, the
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opportunity to develop this prospect with the sanme working
interest did not exist. Even if Taylor had wanted to continue to
devel op the prospect after the bank rel eased her noney, she would
have been required to take a full 100% working interest in the
prospect--a share that woul d have cost far nore than the anobunt
of funds she had on deposit at MBank.

Tayl or also lost the opportunity to participate in the Santa
Paul a Prospect because of MBank's wongful actions. Though
Taylor briefly acquired the Santa Paul a | ease by assignnent in
February of 1985, she essentially lost the opportunity to invest
in the prospect when MBank repeatedly refused paynent on a
$100, 000 check intended to pay for her share of the | ease. By
the time MBank rel eased the funds in April 1985, Taylor no | onger
had a co-investor to devel op the Santa Paul a property and
therefore could not participate in the prospect with the sane
working interest. Based upon the evidence adduced at trial, the
jury could reasonably have concluded that the account freeze was
a producing cause of Taylor's loss in the Comte and Santa Paul a
Pr ospects.

The FDIC al so nmaintains that the |l oss of the prospects could
easi |y have been avoi ded had Tayl or used her own assets,

i ncl udi ng her personal jewelry, geophysical data and cash, to
either pay for or finance the drilling prospects during the

freeze. This argunent raises a damage question involving the
doctrine of avoi dable consequences. The doctrine of avoidable

consequences is a fundanental rule of danmages which requires the
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injured party to take advantage of reasonable opportunities to

m nimze his damages and avoid or prevent |oss. (d adden v.

Roach, 864 F.2d 1196, 1200 (5th Cr.), cert. denied, 491 U S. 907

(1989); Ford Mttor Co. v. Dallas Power & Light Co., 499 F.2d 400,

414-15 (5th Gr. 1974); Gty of San Antonio v. Guidry, 801 S.W2d

142, 151 (Tex. App.--San Antonio 1990, no wit). Texas courts
have applied this rule for losses arising in actions in tort and

breach of contract, as well as DTPA. Pi nson v. Red Arrow Freight

Lines, Inc., 801 SSwW2d 14, 15 (Tex. App.--Austin 1990, no wit);
Pul aski Bank & Trust Co. v. Texas Anerican Bank, 759 S.W2d 723,

735 (Tex. App.--Dallas 1988, wit denied); see also Ford Mdtor

Co., 499 F.2d at 415 n.27. Under the doctrine of avoi dable
consequences, an injured party with an otherw se valid cause of
action who fails to mtigate his damages may not recover those
damages shown to have resulted fromhis failure to use reasonabl e

efforts to avoid or prevent the loss. Ford Mdttor Co., 499 F. 2d

at 415; see Pinson, 801 S.W2d at 15; Al exander & Al exander of

Texas, Inc. v. Bacchus Industries, Inc., 754 S.W2d 252, 253

(Tex. App.--El Paso 1988, wit denied).
Al t hough an injured party is required to use reasonabl e
diligence to mnimze his |losses, he is not required to "nake

unr easonabl e personal outlays of noney," Halliburton Gl Wl

Cenenting Co. v. Mllican, 171 F.2d 426, 430 (5th Gr. 1948), or

to "sacrifice a substantial right of his own." Fidelity &

Deposit Co. of Maryland v. Stool, 607 S.W2d 17, 25 (Tex. G v.

App.--Tyler 1980, no wit). Rather, an injured party is required
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to incur "only slight expense and reasonable effort” in

mtigating his damages. Cty of San Antonio, 801 S.W2d at 151

(quoting Pulaski Bank & Trust Co., 759 S.W2d at 735). One who

clains a failure to mtigate danmages has the burden to prove not
only lack of diligence on the part of injured party, but also the
anount by whi ch damages were increased by such failure to

mtigate. Lakeway Land Co. v. Kizer, 796 S.W2d 820, 824 (Tex.

App. --Austin 1990, wit denied); Geotech Enerqgy Corp. v. Qulf

States Tel ecommunications & Info. Sys., Inc., 788 S.W2d 386, 390

(Tex. App.--Houston [14th Dist.] 1990, no wit); Cocke v. Wite,

697 S.W2d 739, 744 (Tex. App.--Corpus Christi 1985, wit ref'd
n.r.e.).

We concl ude that MBank's proof failed to neet these
requi renents. The FDI C asserts that Tayl or had substantial suns
readily available to maintain these prospects. The undi sputed
testinony at trial, however, nakes clear that a substanti al
portion of Taylor's noney was al ready conmtted to pay for her
conpany's payroll of sone fifty enpl oyees, office space and
general business expenses. In addition, during the period of
time the Comte drilling operation was shut down because of the
account freeze, Taylor was required to pay sizable day rates to
the drilling contractor while the rig was on standby. As for the
FDIC s contention that Taylor could sell her jewelry or cars to
fund the drilling prospects, we find this conpletely w thout
merit. In taking reasonable efforts to mnimze her |osses,

Tayl or was not obligated to sell or encunber her own personal
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property in order to maintain these drilling prospects during the

freeze. Hal | i burton, 171 F.2d 426, 430; Pul aski Bank & Trust

Co., 759 S.W2d at 735, Fidelity & Deposit Co., 607 S.W2d 17,

25. Because MBank offered no evidence that Taylor failed to nake
reasonable efforts to mnimze her |osses and because MBank
failed to prove the anmount by whi ch danages were increased, the
trial court properly refused to instruct the jury on this issue.
The FDIC al so challenges the jury instructions because the
state trial court refused to submt to the jury MBank's defensive
issues relating to the release, including ratification, waiver,
estoppel, and accord and satisfaction. A trial court has broad
di scretion in conposing a charge for the jury so long as the
instructions are fundanentally accurate and not m sl eadi ng.

Landrum v. Goddard, 921 F.2d 61, 62 (5th Gr. 1991) (citing Gates

v. Northwest Ins. Co., 881 F.2d 215 (5th Cir. 1989)), cert.

denied, 494 U. S. 1017 (1990). "The instructions need not be
perfect in every respect provided that the charge in general
correctly instructs the jury, and any injury resulting fromthe

erroneous instruction is harmess.” Rogers v. Eagle O fshore

Drilling Servs., Inc., 764 F.2d 300, 303 (5th Gr. 1985). 1In the
present appeal, the FDIC has not cited, nor do we find, evidence
inthe record to justify the requested instructions. Even if we
were to assune MBank presented sufficient evidence to warrant the
requested instructions, we conclude that the jury instructions
taken as a whole correctly instructed the jury on controlling | aw

and were fundanentally accurate and not m sl eading. M gerobe,
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Inc. v. Certina USA, Inc., 924 F.2d 1330, 1335 (5th Gr. 1991);

Landrum 921 F.2d at 62.
V. THE "DEMAND' PROVI SI ONS

MBank was also found |iable for its failure to act in good
faith when it accelerated the Jaguar and yacht loans. It is
undi sputed that imrediately after the interpl eader action was
settl ed, MBank demanded full paynent on all four of Taylor's
out st andi ng | oans even though she was current on both the Jaguar
and yacht notes. At trial, MBank offered no evidence that Tayl or
was in default of any provision of these two | oan agreenents or
t hat her paynents on the secured | oans were delinquent or past
due. Instead, MBank argued unsuccessfully that because these
prom ssory notes were demand notes, that it could denmand paynent
at any tine with or without reason.

The FDIC, on appeal, raises a simlar contention and urges
us to reverse the damage award on the basis the trial court

erroneously submitted an instruction on "good faith."% In

This instruction provided as foll ows:
Speci al Issue No. 7

Do you find froma preponderance of the evidence
that MBank failed to act in good faith in connection
with its banking transactions with Tayl or?

Answer "yes" or "no" to (a) and (b):

(a) Comte accounts: Yes
(b) Acceleration of the Jaguar and boat |oans: Yes

You are instructed that "good faith" nmeans honesty in
fact in the conduct or transaction concerned. The test
for good faith is the actual belief of the party in
guestion and not the reasonabl eness of that belief.

You are also instructed that in order to find that
MBank breached a duty to act in good faith you nust
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support of this argunent, the FDIC relies upon the good faith
provi sions of the Tex. Bus. & Com Code Ann. 8§ 1.208 (Vernon
1968), as interpreted by the Oficial Coment to that section.
Section 1.208, which governs the application of the "good faith"
requi renent to acceleration clauses, states that a term providing
that one party may accel erate paynent at will or when he deens
hi msel f insecure "shall be construed to nean that he shall have
the power to do so only if he in good faith believes that the
prospect of paynent or performance is inpaired." The Oficial
Comrent to section 1.208 notes the foll ow ng exception:

Qobviously this section has no application to demand

instrunments or obligations whose very nature permts

call at any tine with or without reason

We begin, therefore, with an exam nation of the |oan
docunents to determ ne whether they clearly gave MBank conpl ete
di scretion to demand paynent at any tine with or wthout cause.
Tayl or executed two prom ssory notes in favor of MBank for the
purchase of a Jaguar autonobile and a Sea Ray yacht. Except for
the install nent paynent anounts and maturity date, the two
prom ssory notes contain virtually identical provisions. Each
note contains a nonthly paynent schedul e, an accel eration cl ause
and a demand cl ause. The demand cl ause states that "this
obligation is, as an alternative to the above-recited paynent
schedul e, due and payable on demand.” A simlar demand provision

is recited on the reverse side of the note. The notes al so

find that the failure or failures to act in good faith,
if any, were the natural, probable and foreseeable
consequences of MBank's actions.

29



contain an acceleration clause. Under the acceleration clause,
the bank is entitled, at its option, to accelerate the unpaid
princi pal bal ance and accrued interest "if default occurs in the
punctual paynent of any installnment of principal or interest,

or upon the occurrence of a default under the terns of any

and all agreenents or instrunents securing . . . the
i ndebtedness, or if at any tinme the [bank] . . . deens itself
insecure." In addition to the default provisions contained in

the accel eration clause, the bank's security agreenents and
nort gage securing the debt list various "events of default" which
could result in the bank declaring the entire obligation
i mredi ately due and payabl e.

The FDI C argues that the demand feature permtted MBank to
demand paynent at any tinme with or without reason. The only

Texas case cited by the FDIC on this point is Conte v. Geater

Houst on Bank, 641 S.W2d 411 (Tex. App.--Houston [14th Dist.]

1982, wit ref'dn.r.e.). In Conte, the court was faced with a
prom ssory note which provided that paynent was due "ON DEMAND,
BUT | F NO DEMAND | S MADE: principal and interest shall be due
and payable in nonthly installnments . . . ." [|d. at 412. The
maker of the note argued that since the bank accepted nonthly

i nstal |l ment paynents w thout demandi ng paynent before they were
due, the bank no |longer retained the right to nake a demand under
the demand clause. The court rejected this argunent stating that
"It was proper to construe the note 'payable, at the conveni ence

of the holder, either on demand or in installnments . . . .'" |d.
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at 418, quoting C & Z, Inc. v. Gklahoma Tax Conm n, 459 P.2d 601

(l. 1969).

Despite sone simlarity between Conte and the present case,
there are inportant differences. Unlike the present situation,
there is no indication that the note in Conte contai ned an
accel eration clause. It also does not appear that the note was
acconpani ed by an underlying security agreenent or included terns
whi ch woul d nodify the right of demand. Here, in contrast, the
exi stence of explicit conditions of default in the acceleration
clause, as well as the related security agreenents, shows a clear
intention that the note be payable on demand only in the event
Taylor failed to neet the install nment obligations or the
obligations inposed by the security agreenents. |In construing a

simlar |oan agreenent, the court in Reid v. Key Bank of Southern

Maine, Inc., 821 F.2d 9, 14 (1st Cr. 1987) noted that:

The presence of such conditions in both docunents

i ndi cates that the agreenent could not sinply be
termnated at the whimof the parties; rather, the
right of termnation was subjected to various
l[imtations. The detailed enuneration of events that
woul d "render" the note "payable on demand,"” or which
woul d put Reid in "default," shows the qualified and
relative nature of any "demand" provision

As applied to the facts of this case, we find the Reid
deci si on persuasive. Demand instrunents, by definition, are
payabl e on demand and are consi dered due i medi ately when

execut ed. Lei nen v. Buffington's Bayou City Service, Co., 824

S.W2d 682, 684 (Tex. App.--Houston [14th Dist.] 1992, no wit);
Davis v. Dennis, 448 S.W2d 495, 497 (Tex. CGv. App.--Tyler 1969,

no wit). |f a demand obligation was indeed intended, as
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suggested by the FDIC, the conditions for acceleration stated in
MBank's agreenents with Tayl or woul d be neani ngl ess. The bank
could sinply demand paynent inmmedi ately regardl ess of whether any
of the specified default conditions occurred. This does not
appear to be the reasonable intent and expectations of the
parties. In fact, the fornmer president of MBank, Ed Evans,
testified at trial that the bank could not sinply demand paynent
on an "unreasonabl e basis," but was obligated to consider, in
good faith, all the facts and circunstances before accel erating

t he note.

Based upon the testinony and our reading of the | oan
docunents, we determ ne that although these notes profess to be
demand instrunents, a fair reading of the notes and rel ated
security agreenents denonstrates an intention that these
i nstal |l ment notes be payable on demand only in the event of
default. This construction conports with the comobn expectation
that a prom ssory note with an installnent feature and an
acceleration clause is a tine obligation and that the bank does
not have the right to demand paynent in absence of default.

For the reasons stated, we find under the facts of this
case that the trial court's instruction on "good faith" was
pr oper .

VI. THE YACHT FORECLOSURE

The FDI C argues that the pendency of the maritine action in

federal court precluded recovery on Taylor's claimfor bad faith

forecl osure because such a claimwas a conpul sory counterclaim
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under the Fed. R Cv. P. Rule 13(a). Taylor, however, plead
this counterclaimin both the federal and state court actions.
Because the state action was tried first, Taylor's counterclaim
was never adjudicated in the federal court action. Therefore,
contrary to the FDIC s assertions, Taylor never waived this
claim and it was properly considered in the state action. See

Sout hern Constr. Co., Inc. v. Pickard, 371 U S. 57, 60-61 (1962).

VI 1. PUN Tl VE DAMAGES

The district court awarded Taylor $5.2 million in punitive
damages and additional danages under section 17.50(b)(1) of the
DTPA.®* The FDI C nmmintains that because the FDIC is an
instrunmentality of the United States, sovereign inmunity requires
a reversal of that award. Taylor does not dispute that the FDI C
is imune fromsuit, but argues that the FDIC, as the receiver of
MBank, should not be permtted to assert new defenses unique to
its status when it intervenes post-judgnent.

Before considering the nerits of these argunents, we briefly
review the procedural posture in which this issue is presented to
us on appeal. MBank raised the issue of punitive danages for the
first time inits notion for newtrial and notion to nodify,
correct, or reformthe judgnent filed within 30 days after
judgnent was entered in state court. These notions were |ater
adopted by the FDIC when it intervened in the state court action,

and presented to the district judge once the case was renoved to

1*Tr ebl e damages under the DTPA are punitive in nature under
Texas law. Pace v. State, 650 S.W2d 64, 65 (Tex. 1983).
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federal court. Followi ng renoval, the state court notion to

nmodi fy, correct, or reformthe judgnment was reforned by the
parties to conply with the federal rules and was consi dered by
the district court as a Rule 59(e) notion to alter or anend
judgnent. The district court |ater denied both the Rule 59(e)
nmotion and the notion for newtrial. W enphasize the fact that
the FDIC raised the punitive damage issue in the district court
while that court still had under consideration the tinely filed
motion for newtrial and to alter or anmend judgnment filed by
MBank. Because the notions were filed before the tinme for filing
a notice of appeal had expired, the issue was raised in the trial
court when there was no final unappeal abl e judgnent.?’

Turning to the nerits of the case, the question we are asked
to decide is whether the FDIC, as a post-judgnent intervenor, can
assert sovereign immunity as a defense for the first tinme in a
Rul e 60(b) notion before the judgnent in the district court

becones final and unappeal able.!® Sovereign imunity is a

YA remarkably different situation would have been presented
had the FDIC filed its notions after the judgnent had becone
final and unappeal able. See 12 U. S.C. § 1821(d)(13)(A) ("The
Corporation shall abide by any final unappeal abl e judgnent of any
court of conpetent jurisdiction which was rendered before the
appoi ntnent of the Corporation as conservator or receiver").

8The FDIC s assertion of its imunity defense presented in
its notion to alter or amend judgnent is properly treated as a
Rul e 60(b) notion for relief fromjudgnent since it was nade nore
than ten days after the entry of judgnment. Laverspere v. N agara
Mach. & Tool Works, Inc., 910 F.2d 167, 173 (5th Gr. 1990).
Such a notion is addressed to the sound discretion of the trial
court and will not be overturned unless there is a show ng of an
abuse of that discretion. WIlians v. Brown & Root, Inc., 828
F.2d 325, 328 (5th Gr. 1987); Seven Elves, Inc. v. Eskenazi, 635
F.2d 396, 402 (5th Cr. 1981).
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jurisdictional bar to those suits "that are prosecuted agai nst

the United States." Cohens v. Virginia, 19 U S (6 Weat) 264,

412 (1821). Even if the United States was not naned as a party

in the original action, if the judgnent sought woul d expend
itself upon the public treasury or domain, or interfere with
public admnistration,'. . . or if the effect of the judgnent
woul d be '"to restrain the Governnent fromacting, or to conpel it
toact . . . ,"" the suit will be construed as one against the
United States requiring a waiver of sovereign imunity. Dugan v.

Rank, 372 U. S. 609, 620 (1963) (quoting Larson v. Donestic &

Foreign Commerce Corp., 337 U S. 682, 704 (1949); Land v. Doll ar,

330 U.S. 731, 738 (1947)); Van Drasek v. Lehman, 762 F.2d 1065,

1069 (D.C. GCr. 1985); see also Alabama Rural Fire Ins. Co. V.

Nayl or, 530 F.2d 1221, 1225 (5th Cr. 1976). "A waiver of
sovereign immunity 'cannot be inplied but nust be unequivocally

expressed.'" United States v. Mtchell, 445 U S. at 538 (quoting

Unites States v. King, 395 U S 1, 4 (1969)). Were no such

consent exists, sovereign imunity operates as a jurisdictional

bar . United States v. Mtchell, 445 U S. at 538; Stanley v.

Central Intelligence Agency, 639 F.2d 1146, 1156 (5th Cr. 1981).
It is established |aw that agencies of the United States
cannot be held liable for punitive fines or assessnents absent

express Congressional authorization. Mssouri Pac. RR v. Ault,

256 U. S. 554, 563-65 (1921); Commerce Federal Sav. Bank v.

Federal Deposit Ins. Corp., 872 F.2d 1240, 1247-48 (6th Gr.

1989); A ney Sav. & Loan Ass'n v. Trinity Banc Sav. Ass'n, 885
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F.2d 266, 273 (5th Gr. 1989); Painter v. Tennessee Valley

Aut hority, 476 F.2d 943, 944 (5th Gr. 1973). Tayl or does not
dispute that the FDICis an instrunentality of the United States,

see Commerce Federal Sav. Bank v. Federal Deposit Ins. Corp., 872

F.2d at 1248, nor does she cite any express Congressional
authority permtting the inposition of punitive fines or

penal ties against the FDIC. She nerely contends that the FDI C
cannot assert its sovereign immunity defense for the first tine
when it intervenes after judgnent.

I n support of her contention, Taylor relies on Qney Sav. &

Loan Ass'n v. Trinity Banc Sav. Ass'n, 885 F.2d 266 (5th Cr

1989). In Aney, Aney Savings sued Trinity Banc and its rel ated
nort gage conpany seeking rescission of their agreenment to finance
t he purchase of certain townhouses. The district court entered
judgnent of rescission on the jury's finding of fraud. Trinity
Banc and the nortgage conpany posted a supersedeas bond to stay
execution of the judgnent and perfected their appeal. Wile the
case was on appeal, FSLIC was appoi nted conservator of the

insolvent Trinity Banc. Relying on Gubb v. Federal Deposit Ins.

Corp., 833 F.2d 222 (10th Cr. 1987), this court held that when
the bond was posted by Trinity Banc and the nortgage conpany, the
funds ceased to be assets of the insolvent institutions, and
therefore were not a part of the conservatorship estate. Because
the bond was no | onger an asset available to the FSLIC for
distribution, we said "its use as punitive danmages does not tax

an agency of the United States nor offend sovereign inmmunity."
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A ney, 885 F.2d at 274. In this case, however, no supersedeas
bond was posted fromwhich the punitive damage award coul d be
satisfied. The punitive damages woul d therefore be drawn from
assets available for distribution by the receiver and woul d not
only "interfere with the public admnistration" of the assets of
the receivership estate, but would likely "expend itself on the
public treasury" by increasing the loss to the insurance fund.

Dugan, 372 U. S. at 620; Federal Deposit Ins. Corp. v. Cayconb,

945 F. 2d 853, 861 (5th Gr. 1991). Because Taylor has failed to
i ndi cate how the punitive danmage award coul d be secured w thout
affecting the receivership estate, we find the A ney decision

i napplicable to the present circunstances.

W |ikew se reject Taylor's argunent that sovereign imunity
cannot be raised by the FDI C post-judgnent. Sovereign inmunity
is ajurisdictional prerequisite which may be asserted at any
stage of the proceedings, either by the parties or by the court

on its own notion. See, e.qg., United States v. Sherwood, 312

U S. 584, 586-87 (1941); Raney Constr. Co. v. Apache Tribe of

Mescal ero Reserv., 673 F.2d 315, 318 (10th Gr. 1982); California

v. Quechan Tribe of Indians, 595 F.2d 1153, 1154 n.1 (9th Grr.
1979); 14 C. Wight, A MIller & E. Cooper, Federal Practice and

Procedure § 3654, at 186-90 (1985). Here, the FDIC asserted its
sovereign imunity defense in the district court before a final
unappeal abl e judgnent had been taken, and therefore properly

rai sed and preserved the question of sovereign imunity for the

court's consideration. |nasnmuch as the punitive damages woul d
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operate against the United States, and there being no express
Congressi onal wai ver of sovereign immunity, we conclude that the
district court abused its discretion in denying the FDIC s notion
for relief fromjudgnent on this issue.
VII1. DUPLI CATI VE DAVAGES

Next, the FDI C conplains that the judgnment should be vacated
to renove duplicative damage awards for the loss of the drilling
prospects as well as the wongful acceleration of the car and
yacht notes. The jury answered seven special issues submtted on
actual damages. |In rendering its verdict, the jury found MBank
liable for (1) $350,000 in actual danmages for each of the two
DTPA viol ations; (2) $300,000 in actual danages for the bank's
failure to act in good faith in reference to the Comte accounts;
(3) $75,000 in actual damages for the bank's failure to act in
good faith in accelerating the Jaguar and yacht |oans; (4)
$1, 000, 000 in actual damages for tortiously interfering in the
busi ness affairs of Taylor; (5) $10,000 in actual damages for
converting Taylor's personal property fromthe yacht; and (6)
$500, 000 i n actual darmages for conspiracy.

Inits brief, the FDI C nakes a generalized allegation that
t hese danage awards anmount to a double recovery. Wile we agree
that a party "cannot recover the sane danmages tw ce, even though

the recovery is based on two different theories,” Atkinson v.

Anadarko Bank & Trust Co., 808 F.2d 438, 441 (5th Cr.), cert.

denied, 483 U. S. 1032 (1987), the FDIC fails to identify which of

the various danage awards involved anmount to identical damage
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awards or even discuss the pertinent case | aw concerning this

issue. Instead, the FDI C sinply proclains, wthout explanation,
that the "judgnent for loss of the drilling prospects should be
l[imted to one award of $300,000 . . . ." (Appellants' Br. at

41). To decide whether the jury erroneously awarded doubl e
damages woul d require us not only to specul ate which damage award
the FDIC clains to be duplicative, but also to determ ne whet her
the jury intended to make separate and distinct findings for each
act or omssion and, if not, to elect the recovery which affords
the greater recovery. W decline to address these points w thout
the benefit of full and conplete briefing of the issues and
therefore consider the FDIC s duplicative danage argunent wai ved.

In re HECl Exploration Co., Inc., 862 F.2d at 525; Morrison V.

City of Baton Rouge, 761 F.2d at 244.

| X.© NEW TRI AL
The FDIC finally argues that the district court erred in
denying its notion for newtrial, alleging that the jury verdict
was agai nst the great weight of the evidence. The decision
whet her to grant or deny a notion for newtrial is within the

sound discretion of the district court. Treadaway Vv. Societe

Anonyne Louis-Dreyfus, 894 F.2d 161, 164 (5th Gr. 1990); Hansen

v. Johns-Manville Products Corp., 734 F.2d 1036, 1043 (5th Cr

1984), cert. denied, 470 U S. 1051 (1985). As an appellate

court, we review the exercise of that discretion under an abuse
of discretion standard and will overturn a district court's

denial of a notion for newtrial only if there is an absol ute
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absence of evidence to support the jury's verdict.'" Seidnan v.

Anerican Airlines, Inc., 923 F.2d 1134, 1140 (5th G r. 1991)

(citing Cobb v. Rowan Conpanies, Inc., 919 F.2d 1089, 1090 (5th

Cir. 1991)). As discussed in the precedi ng sections of our
opinion, the record clearly contains evidence to support the jury
verdict. W therefore affirmthe trial court's denial of the
plaintiff's notion for new trial.
X, ATTORNEY' S FEES

Bank One, successor-in-interest to MBank, clains it is
entitled to recover attorney's fees for MBank's collection of the
$90, 000 and $50, 000 notes which Taylor adnmtted she owed. Under
Texas law, a party is permtted to recover attorney's fees only

if they are authorized by contract or by statute. New Ansterdam

Casualty Co. v. Texas Indus., Inc., 414 S.W2d 914, 915 (Tex.

1967); 4M Linen & Uniform Supply Co., Inc. v. WP. Ballard & Co.

Inc., 793 S.W2d 320, 327 (Tex. App.--Houston [1st Dist.] 1990,
no wit). Inits petition, MBank did not plead that it was
entitled to recover attorney's fees under any Texas statute.
Rather, it relied on the contractual |anguage of the prom ssory
notes as a basis for recovery. At the conclusion of the trial,
the state court denied MBank's requested offset to the judgnent
in the anmount of $76, 748.50, representing MBank's claimfor
attorney's fees on the $90, 000 and $50, 000 notes. Bank One

mai ntains that the state court's denial of the entirety of
MBank's attorney's fees was in error. Taylor apparently concedes

this point, but argues that since the bank failed to check a box
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on the face of the $90,000 note allowi ng for the collection of
attorney's fees, Bank One's claimfor attorney's fees should be
properly apportioned between the two notes. W agree.

Ordinarily, where a case involves nore than one claim attorney's
fees can be awarded only for necessary |egal expenses incurred in
connection with the clains for which recovery is authorized.

Ral ston Ol and Gas Co. v. Gensco, Inc., 706 F.2d 685, 697 (5th

Cir. 1983); International Security Life Ins. Co. v. Finck, 496

S.W2d 544, 546-47 (Tex. 1973). We therefore remand this claim

to the trial court for hearing to determ ne the anount of

attorney's fees, if any, recoverable for services rendered to

col l ect the unpaid bal ance of the $50, 000 prom ssory note.
CONCLUSI ON

The jury correctly found that MBank did not give valid
consideration for the release. MBank's claimfor attorney's fees
for institution of the interpl eader action was not made in good
faith, and MBank knew or shoul d have known that the claimwas
w t hout foundation. There is also anple evidence to support the
jury's determnation that the account freeze was a produci ng
cause of Taylor's loss in the two drilling prospects.

Wth respect to the two prom ssory notes, we hold that MBank
had the right to demand paynent only if the bank believed in good
faith that the prospect of paynent or perfornmance was inpaired.
Tayl or, however, is not entitled to an award of punitive danages
because the FDI C, as an agency of the United States, is inmune

fromsuch damages. W, therefore, AFFIRM the judgnent of the
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district court to the extent it upheld the findings of the jury,
but REVERSE the judgnment of the district court to the extent it
granted recovery against the FDIC for punitive danages. W
REMAND to the district court for the limted purpose of issuing a
final judgnent, including interest and costs, and, if proper,
attorney's fees consistent herewth.

SO ORDERED.
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