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!Bef ore WLLIAMS, WENER, G rcuit Judges, and LITTLE, D strict Judge

WENER, Circuit Judge:

A police patrolnmen's union appeals the district court's grant
of summary judgnent in favor of the Gty of Houston on all of the
union's Fair Labor Standards Act clains. Finding that we |ack

jurisdiction to consider this appeal, we dismss.

FACTS

On April 15, 1988, Thomas A. Britt brought suit individually
and as President of the Houston Police Patrol nen's Union, together
w t h approxi mately 800 ot her Houston police officers (collectively,

"Britt"), against the Houston Police Departnent, the Cty of

" District Judge of the Western District of Louisiana,
sitting by designation.



Houston, and Mayor Kathryn Whitmre (collectively, the "Gty").
The conplaint alleged that (1) the City violated the Fair Labor
St andards Act (FLSA) by failing to pay cash in |ieu of conpensatory
time for overtime work in the absence of an agreenent with the
plaintiffs' designated representative (the "conptinme clainl); (2)
the City failed to conpensate the officers for K-9, nounted,
nmotorcycl e and ot her assignnents; and (3) the City violated the
FLSA by failing to include incentive pay in the plaintiffs’

"regul ar rate of pay" for overtine paynent cal cul ations.

Britt noved for partial summary judgnent on the conp tine
claimon June 19, 1989. The City responded to Britt's notion and
simultaneously filed a cross-notion for summary judgnent on all
clains on Septenber 15, 1989. On May 15, 1990, the district court
i ssued a nmenorandum opinion in which it denied Britt's notion for
partial summary judgnent and granted the City's "notion for parti al
summary judgnent” on the conp tine claim The district court did
not enter judgnent in a separate docunent as required by
FED. R. Civ. P. 58. Britt filed a notice of appeal on May 30, 1990
nam ng "Thomas Britt, et al" as appellants. Britt anmended the
noti ce of appeal on June 4, 1990 to |list each of the other officers
as appellants. On June 8, 1990, the City filed a notion for entry
of final judgnent, asserting that the city had noved for and was
entitled to summary judgnent on all clains, but that the district
court's May 15 order granted only "partial summary judgnent" and

addressed only the conp tine claim



On Septenber 7, 1990, the district court issued an order
granting summary judgnent in favor of the Gty on all clains and on
the sane day entered final judgnent in a separate docunent in
accordance with Rule 58. Britt never filed a separate notice of
appeal fromthe Septenber 7 order. Instead, on Cctober 11, 1990,
Britt filed a notion for |eave to anend out of tinme his original
notice of appeal filed on May 30, 1990. In that notion, Britt
asserted that he had not filed a tinely notice of appeal fromthe
Septenber 7 order because he had m scal cul ated the date on which
such notice was due. Britt's notion was acconpani ed by an anended
notice of appeal which stated that Britt was appealing the
Septenber 7 order granting full summary judgnent in favor of the
Cty. On January 18, 1991, the district court granted Britt | eave

to file the anmended notice of appeal out of tine.

ANALYSI S

This case is fraught with jurisdictional issues. The City
argues that this court |acks jurisdiction over this appeal for two
reasons: (1) the district court abused its discretion in allow ng
Britt tofile an untinely anended noti ce of appeal, and (2) Britt's
original notice of appeal filed on May 30, 1990 becane a nullity

when the City filed its notion for entry of final judgnent.

A. Ganting of Leave to File Untinely Anended Notice of Appeal.



FED. R APP. P. 4(a)(1) requires that a notice of appeal be filed
wthin thirty days after the date of entry of the judgnent or
order. FED. R App. P. 4(a)(5) provides that the district court, "upon
a show ng of excusabl e negl ect or good cause,"” may extend the tine
for filing a notice of appeal if a notion therefore is filed not
later than thirty days after the last date for filing a notice of
appeal under Rule 4(a)(1). This court reviews extensions of tine
under Rule 4(a)(5) for abuse of discretion, giving great deference
tothe district court's determ nati on of excusabl e negl ect when t he
application for extension is made before the expiration of the
initial tinme period during which a notice of appeal nust be filed.?
When the application is mde after that period has expired,
however, |ess deference is required,? and the nore |enient "good
cause" standard does not apply at all.® Thus, when a party files
a notion for extension of tine after the initial period for appeal

has expired, that party nmust nmake a show ng of excusabl e negl ect.

The Gty argues that the district court abused its discretion
ingranting Britt's notion for an extension of tine, which he filed
more than thirty days after the entry of the Septenber 7 order
because Britt failed to nmake a show ng of excusable neglect. In

Allied Steel v. City of Abilene,* Allied filed a notion to extend

Allied Steel v. City of Abilene, 909 F.2d 139, 142 (5th
Cir.1990).

2l d.
3ld. at 143 n. 3.

“Note 1, supra.



the tinme for filing a notice of appeal nore than thirty days after
the entry of judgnent, asserting that (1) during the thirty-day
period after the entry of judgnent Allied was preoccupied by an
urgent business situation, and (2) Allied had m sconstrued the tine
for filing a notice of appeal under Rule 4(a). The district court
granted Allied' s notion, but we reversed, holding that the district
court abused its discretion because Allied s reasons for requesting

an extension of tinme did not constitute excusabl e negl ect.

Britt's excuse is indistinguishable fromthe one asserted in
Allied. Therefore, we hold that the district court abused its
discretion in permtting Britt to amend his original May 30 notice
of appeal nore than thirty days after the Septenber 7 order which

the original notice was anended to incl ude.

B. Validity of Britt's May 30, 1990 Notice of Appeal.

That holding does not fully dispose of the instant case,
however, because the district court issued two orders. That court
first granted partial summary judgnent in favor of the City on the
conp tinme claimon May 15, 1990, fromwhich Britt filed a tinely
notice of appeal on My 30. The district court then issued an
order on Septenber 7, 1990, purporting to grant summary judgnment in
favor of the City on the conp tine claim as well as on all
remai ni ng cl ai ns. Britt chose not to file a separate notice of
appeal fromthat order; rather he attenpted to anmend his May 30

notice of appeal to include the Septenber 7 order and its grant of



summary judgnent on the remaining clains. Under Rule 4(a) Britt
was required to perfect a notice of appeal with respect to that
order within thirty days after Septenber 7. As he did not, and as
he has not shown excusable neglect, he is precluded from pursuing
an appeal on the remaining clains. Previously, however, Britt had
filed a tinely notice of appeal from the May 15 order granting
partial summary judgnment on the conp tinme claim Therefore, this
court has jurisdiction over Britt's May 30 appeal of that claim
unl ess, as urged by the Cty, Britt's May 30 notice of appeal with

respect to that claimwas nullified.

FED. R Qv.P. 4(a)(4) provides in part:
If atinely notion ... is filed in the district court by any
party: ... (ii1) wunder Rule 59 to alter or anmend the
judgnent; ... the tinme for appeal for all parties shall run
fromthe entry of the order denying a newtrial or granting or
denyi ng any other such notion. A notice of appeal filed
before the disposition of any of the above notions shall have
no effect. A new notice of appeal nust be filed within the
prescribed tinme neasured fromthe entry of the order di sposing
of the notion as provided above.

In Harcon Barge Co., Inc. v. D & G Boat Rentals, Inc.,® we
noted that under Rule 4(a)(4), a Rule 59(e) nmotion nullifies a
previously filed notice of appeal but a Rule 60 notion does not.
W established a bright-line rule (based solely ontimng of filing
the notion relative to the date of the final order or judgnent
sought to be nodified) to determne the applicability of Rule
4(a)(4) to notions seeking to anend a judgnent on grounds other

than purely clerical errors:

5784 F.2d 665 (5th Cir.) (en banc), cert. denied, 479 U S
930, 107 S.Ct. 398, 93 L.Ed.2d 351 (1986).



We hold that Rule 4 was not intended to apply to notions to
correct purely clerical errors, but it was intended to apply
to all other tinely notions to anend a judgnent served within
ten days of the judgnent, even though sone such notions m ght
al so be considered tinely by the district court if filed at a
| ater date. Accordingly, we hold that any post-judgnment
nmotion to alter or anmend the judgnment served within ten days
after the entry of the judgnent, other than a notion to
correct purely clerical errors covered by Rule 60(a), is
within the unrestricted scope of Rule 59(e) and nust, however
desi gnat ed by the novant, be considered as a Rul e 59(e) notion
for purposes of Fed.R App.P. 4(a)(4). |If, on the other hand,
the notion asks for sone relief other than correction of a
purely clerical error and is served after the ten-day limt,
then Rule 60(b) governs its tinmeliness and effect.®

We nmust determ ne the correct classification of the City's June 8,
1990 notion for entry of final judgnent. |If that notion was, as
the Gty urges, atinely-filed Rule 59(e) notion seeking to anend
the district court's judgnent, then the district court's Septenber
7, 1990 order granting summary judgnment on all clains rendered
Britt's May 30 notice of appeal a nullity under Rule 4(a)(4). On
the other hand, if, as Britt argues, the Cty's notion sought
merely to correct a clerical error under Rule 60(a), then Rule

4(a)(4) did not apply and Britt's notice of appeal renained

intact.”’

(1) Cassification of the Mtion

No natter how it is |abeled, a nmotion is treated as one made

under Rule 59(e) if it "calls into question the correctness of a

6ld. at 667.
I'd. at 668.



judgment"” and seeks to alter or anend it.® Although a notion under
Rul e 60(a) also seeks to correct a judgnent, Rule 60(a) provides

relief only:

[Where the record nmakes apparent that the court intended one
thing but by nerely clerical m stake or oversi ght did anot her.
Such a mstake must not be one of judgnent or even of
m sidentification, but nerely of recitation, of the sort that
g clerk or amanuensis mght commt, nechanical in nature...."

Rule 60(a) does not apply to a notion seeking correction of an
error of "substantive judgment"” ¥ or an error that affects

substantial rights of the parties.!!

The Cty's notion for entry of final judgnent provided in

part:

The Court has entered an order granting Defendants' Motion for
Summary Judgnent . However the order does not specifically
address clains raised by the Plaintiffs in their Conpl aint on
which they did not nove for sunmmary judgnent, but on which
Def endants did nove for summary judgnent. Defendants noved
for summary judgnent on all of Plaintiffs' clains. Defendants
have assuned that the Court intended to grant summary j udgnment
on all of Plaintiffs' clains, but the |ast paragraph of the
Court's order refers to granting Defendants' Mtion for
Partial Summary Judgnent. Defendants are assumng that this
was a typographical error (enphasis added).

8d. at 669-70.

°Dur a—Wod Treating Co., Division of Roy O Martin Lunber

v. Century Forest Industries, Inc., 694 F.2d 112, 114 (5th
.), cert. denied, 459 U S. 865, 103 S.C. 144, 74 L.Ed.2d 122
2).

°Har con Barge, 784 F.2d at 669.

Co.
Cr
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U\Warner v. City of Bay St. Louis, 526 F.2d 1211, 1212 (5th
Cir.1976).



Britt argues that as the City expressly stated in its notion that
it sought the correction of a typographical error in the district
court's May 15 order, the notion necessarily qualified as a Rule
60(a) nmotion. Qur analysis is not quite that sinple, however, as
it is not the label that a party places on a notion or the
perceived nature of the relief sought, but the true nature of the
relief sought that determ nes under which rule a notion should be

classified.??

Al t hough, as already noted, we established a bright-line rule
in Harcon Barge to distinguish between substantive notions under
Rul e 59(e) and Rul e 60(b) based on relative tine of filing, we have
not established a definitive rule for determ ni ng whether a notion
should be considered nerely «clerical wunder Rule 60(a) or
substanti ve under either Rule 59(e) or Rule 60(b).*® Therefore, we
must draw guidance from prior decisions on this question.
Dura—Wood Treating Co., Division of Roy O Martin Lunber Co. v.
Century Forest Industries, Inc.* gives an exanple of the type of
relief covered under Rule 60(a). The parties had stipul ated of
record that reasonabl e and necessary attorneys' fees were $4, 680
for trial and $2,100 for appeal. The trial court's findings of
facts, however, incorrectly recited that the parties had stipul ated
attorneys' fees at only $2,100, and the trial court rendered

judgrment in favor of the plaintiff for $100, 000 danages pl us $2, 100

2Harcon Barge, 784 F.2d at 668-70.
Bl d. at 670.
14694 F.2d 112 (5th G r.1982).



in attorneys' fees. W reversed the judgnent in part, affirned the
damages in a |lesser anount, and remanded to the trial court for
entry of a judgnent consistent with our opinion. On remand, the
trial court entered judgnent for the | esser anount of danages, plus
the correct anmobunt of attorneys' fees as stipulated by the parties.
The def endants appeal ed, arguing, inter alia, that the trial court
had abused its discretion in increasing the award of attorneys

f ees. W held that the trial court's action was proper. e
concluded that the trial court clearly intended to recite the
parties' stipulation regarding attorneys' fees into its original
j udgnent and award t hat anount, but that, through a clerical error,
the court had ms-recited the stipulation. W found that the trial
court was entitled to correct its original award of attorneys' fees
because Rul e 60(a) allows the court, on notion by a party or onits

own initiative, to correct a clerical error.?

Trahan v. First National Bank of Ruston!® and In re Galiardi
provi de exanpl es of corrective actions that involve nore than nere
clerical errors falling under Rule 60(a). |In Trahan, the district
court held the bank |iable for conversion of 15,000 shares of stock
and ordered the bank to return the stock to the plaintiff. e
affirmed the district court's judgnent. After our decision, the
district court, recogni zing that the value of the stock had fallen

since the date of conversion, anended its original award to require

51d. at 113-14.
16720 F.2d 832 (5th Cir.1983).
17745 F.2d 335 (5th Cir.1984).



the bank to return the shares of stock and to pay the difference in
val ue of the stock between the date of conversion and the date of
judgnment. The bank appeal ed the anended award. W held that the
court's anmendnent was not to correct a clerical error and thus was
not under the aegis of Rule 60(a), as it constituted a substantive

judgrment by the district court.?!®

Simlarly, inlnre Galiardi the plaintiffs filed a diversity
suit in federal district court in Texas. The defendants noved to
transfer the case to a federal district court in New York,
asserting both forumnon conveni ens and i nproper venue. The Texas
court transferred the case to New York wi t hout specifying the basis
for the transfer. The defendants noved the New York court to
dismss the action as tinme-barred. Wet her the suit was
ti me-barred depended on whether the Texas tine-bar rule or the New
York tinme-bar rule applied. |If the basis for the transfer to New
York was forumnon conveni ens, then the Texas rule would apply and
the suit would not be tinme-barred. |[|f, however, the basis for the
transfer was that venue was inproper in Texas, then the New York

time-bar rule would apply to bar the suit.

The New York district court concluded that the transfer had
been based on forum non conveniens and that the suit was not
barr ed. The defendants then filed a "Mdtion to Resettle Texas
Transfer Order" in the Texas district court, requesting that court

to specify the basis for its original transfer order, which had

18Trahan, 720 F.2d at 834.



been entered two years earlier. The defendants based that notion
on Rul e 60(a), apparently realizing that a court can grant a notion
under that rule "at any tine" and that the tine limts for actions
under both Rule 59(e) and Rule 60(b) had already expired. The
Texas court subsequently entered an order anending its earlier
transfer order to specify that the case had been transferred

because venue was inproper in Texas.

The plaintiff asked this court for a wit of mandanus to
vacate that anended order by the Texas court. W held that the
anendnent was not made pursuant to Rule 60(a) because it had
significant effect on the substantive rights of the parties and was
nmore than the nmere correction of a clerical mstake. As Rule 60(a)
provi ded no support for the anmendnent and as the tinme limts for
corrections under Rules 59(e) and 60(b) had expired, we held that

the Texas court had no jurisdiction to enter the anended order.°

For exanpl es of what constitutes a Rule 59(e) notion, we turn
to Cosgrove v. Smth? and Barry v. Bowen.?! |In Cosgrove, nmale
of fenders of District of Colunbia |law who had been sentenced to
federal prison brought suit against the Attorney GCeneral of the
United States, challenging the application of the federal parole
gui delines to decisions on their parole. Their conplaint included

statutory and equal protection challenges to the guidelines, as

¥Gliardi, 745 F.2d at 337.
20697 F.2d 1125 (D.C.Gir.1983).
21825 F.2d 1324 (9th Gir.1987).



well as a sex discrimnation claim The district court granted the
governnent's notion for summary judgnent, but the judgnent
specifically nentioned only the statutory and equal protection
chal l enges. The plaintiffs filed a notion seeking clarification
that the district court had not ruled on the sex discrimnation
claim The district court denied that notion. The D strict of
Colunbia Circuit held that the district court's judgnent had
di sposed of the entire case, including the sex discrimnation
claim and that the plaintiffs' notion for clarification therefore
had sought an anmendnent of the judgnent. Thus, concluded the
court, the notion qualified as a notion to alter or anend the

j udgrment under Rule 59(e).?2

In Barry, the claimnt sought district court review after the
Appeal s Council reversed an Adm nistrative Law Judge's deci sion
allowwng his claim for disability benefits under the Social
Security Disability Amendnents of 1980. The district court entered
an order granting the claimant's notion for sunmary judgnent and
denyi ng that of the governnent. The governnent subsequently fil ed
a"Mtion for Carification," seeking clarification of the district
court's order with regard to whether benefits were to be awarded
i mredi ately or whether additional adm nistrative proceedi ngs were
to be conduct ed. The Ninth Crcuit held that the governnent's
motion was for relief under Rule 59(e). The court noted that "a
nmotion seeking mnor alterations in the judgnent is properly one

under Rule 59(e)." The court concluded that such was the ai mand

22Cosgrove, 697 F.2d at 1127-28.



ef fect of the governnent's notion for clarification.?

We hold that, inthe instant case, the Gty's notion for entry
of final judgnent was not a Rule 60(a) notion. Even though the
nmotion stated that the Gty "assunmed" that the district court had
commtted a typographical error, inreality the effect of granting
the notion was nore than a nere correction of a clerical error by
the district court. The notion sought to anmend the district
court's May 15 order to grant summary judgnent on two of Britt's
clains, an action clearly affecting substantial rights of the
parties. Unlike Dura-Wod, it is not apparent fromthe record of
the instant case that the district court intended to grant summary
judgnent on all clains in its May 15 order but failed to do so
because of a clerical error. Rather, this case is closely
anal ogous to Cosgrove and Barry, in which the notions sought
substantive alterations in the judgnents. Thus, the City's notion
was in fact and in law a Rule 59(e) notion. As that notion sought
more than clarification of a clerical error, Rule 60(a) was

i nappl i cabl e.

(2) Timeliness of the Mdtion

Havi ng determ ned that the Cty's notion for entry of final
j udgnent was not a Rule 60(a) notion, we nust now det erm ne whet her
the notion was tinely filed. A Rule 59(e) notion nust be filed

within ten days after the entry of judgnent to be tinely. As we

2Barry, 825 F.2d at 1328 n. 1.



held in Harcon Barge, if the Cty filed the notion in a tinely
manner, then under Rule 4(a)(4) the notion destroyed the
effectiveness of Britt's May 30 notice of appeal. |f, however, the
motion was not tinely under Rule 59(e), then Rule 60(b) governed

its effect and Britt's notice of appeal renmained intact.?

In Craig v. Lynaugh,? the district court issued a nenorandum
order dismssing the plaintiff's conplaint as frivol ous. The
district court did not enter a separate judgnment in conpliance with
Rule 58 at that tinme. Five nonths later, the plaintiff filed both
a notion to vacate the judgnent and a notice of appeal from the
di sm ssal order. The district court denied the notion to vacate
and entered final judgnent pursuant to Rule 58. The plaintiff did

not file another notice of appeal.

On appeal, we noted that, provided the notion to vacate was
filed wthin ten days after entry of judgnent, it was actually a
Rule 59(e) notion because it challenged the correctness of the
order of dismssal, and it destroyed the plaintiff's notice of
appeal under Rule 4(a)(4). But, if the notion to vacate was not
tinely as a Rule 59(e) notion, then under Harcon Barge the notion

did not nullify the notice of appeal.?®

24Har con Barge, 784 F.2d at 667.

846 F.2d 11 (5th Cir.1988), cert. denied, 490 U S. 1093,
109 S. . 2436, 104 L.Ed.2d 993 (1989).

2| d. at 12.



W held in Craig that because the district court had not
conplied with Rule 58 in its initial order of dismssal, the
judgnment was not final at the tinme of the plaintiff's notion to
vacate, but the nmotion to vacate was nonetheless effective. W
held further that if a Rule 59(e) notion is filed before a fina
j udgnent has been entered, the notion is tinely whenever filed and
serves to nullify a previously filed notice of appeal .?” Therefore,
we concl uded, such notion to vacate was a tinely Rule 59(e) notion
and nullified the plaintiff's notice of appeal. As the plaintiff
did not file a new notice of appeal within thirty days after entry
of final judgnent, we dismssed the appeal for Ilack of

jurisdiction.

Craig is applicable to this case. Here, as in Craig, the
district court did not enter a separate judgnent pursuant to Rule
58 to acconpany its May 15 order granting partial sunmary judgnent.
Thus there was no final judgnent either when Britt filed his May 30
notice of appeal or later when the City filed its June 8 notion for
entry of final judgnent. The City's notion was a Rule 59(e) notion
and, under Craig, it was tinely when filed; thus, it nullified
Britt's May 30 notice of appeal. As Britt failed tinely tofile a
new noti ce of appeal after the entry of final judgnment on Septenber
7, we lack jurisdiction over this appeal and therefore nust dism ss

it.

27l d. at 13.



CONCLUSI ON

We have no jurisdiction over this appeal because we are not
presented with a valid notice of appeal with respect to any order
or judgnent of the district court. First, the district court
abused its discretion in granting Britt leave to file an untinely
anended notice of appeal because Britt's efforts to do so occurred
nmore than thirty days after the last date to file a notice of
appeal tinely and then he nmade no show ng of excusable neglect.
Second, even had Britt attenpted to anend his May 30 notice of
appeal in a tinely manner, he could not have done so because that
notice of appeal was rendered nugatory by the GCty's Rule 59(e)
motion for entry of final judgnent. Consequently, Britt was
required to file a new notice of appeal wthin thirty days after
the district court's entry of final judgnment on Septenber 7. As he

did not, we lack jurisdiction. For these reasons, this appeal is

DI SM SSED.



