IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 90-2142

KAVI N WVAYNE LI NCECUM

Peti ti oner- Appel | ant,
V.
JAMES A. COLLINS, Director,
Texas Departnent of Crimnal Justice,
Institutional D vision

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas

(April 7, 1992)

Before KING JOLLY, and JONES, G rcuit Judges.
KING Circuit Judge:

Kavi n Wayne Lincecum a Texas prisoner under a sentence of
deat h, appeals the dism ssal of his petition for a wit of habeas
corpus. Although Lincecumraised 18 clains in the district
court, his appeal involves only three issues: (1) whether the
state trial court erred in refusing to give his requested
instruction on the |esser included offenses of nurder and
vol untary mansl aughter; (2) whether the district court erred in
denying his notion for an evidentiary hearing on the clains that
(a) his trial counsel rendered constitutionally ineffective

assi stance and (b) the Texas death penalty statute is



unconstitutional because no rational jury can answer the second
special issue relating to future dangerousness; and (3) whether
the Texas capital sentencing statute was unconstitutionally
appl i ed because the jury had no vehicle through which to consider
his mtigating evidence of a troubled chil dhood and enoti onal
difficulties around the tine of the crinme. Having carefully
considered all three issues, we affirmthe denial of habeas

relief.

| . FACTS AND PROCEDURAL HI STORY

Li ncecum was convicted of capital nmurder in a Texas court
for killing Kathy Ann Coppedge during the course of a ki dnapping,
robbery and attenpted sexual assault. The jury answered the
three special issues in the affirmative and sentenced Lincecumto
death. The facts are fully presented in the opinion of the Texas
Court of Crimnal Appeals affirm ng Lincecum s conviction on

direct appeal, Lincecumv. State, 736 S.W2d 673 (Tex. Crim App.

1987), cert. denied, 486 U S. 1061 (1988). The facts we recite

here are largely taken fromthe only account of the crine,
Li ncecum s confession,! and are presented only to the extent
necessary for an understanding of the issues presented in this
appeal .

On August 11, 1985, Lincecum encountered Kathy Ann Coppedge

and her son, Casey, at a parking lot across the street froma

1 The confession was introduced at trial. Li ncecum di d not
testify in his own behal f.



church in Brenham As Kathy and Casey entered Kathy's car,
Lincecum forced his way in and drove off toward the town of
Burton. After driving a fewmles, he turned off on a gravel
road and stopped. He went through Kathy's purse and took her
money. He then told Casey to get in the back seat, and, when
Casey asked himnot to hurt his nother, Lincecumreplied that he
woul d not.

Li ncecum ordered Kathy out of the car and told her to take
off her clothes. They got back in the car, and Kathy picked up
Li ncecum s knife and stabbed himin the left side. Lincecum
retrieved the knife, folded it up, and proceeded to choke her.?
He then bound Casey's hands with the strap from Kathy's purse and
pl aced Casey in the trunk. He eventually bound Kathy's hands and
pl aced her in the trunk as well. He drove the car to another
| ocati on and abandoned it, taking Kathy's rings and watch. The
evi dence showed that the tenperature that day exceeded 100
degrees. Kathy and Casey Coppedge were found dead in the trunk
of the car later that night.

The evidence showed that Kathy nost likely died as a result
of strangul ation rather than being placed in the trunk, while
Casey probably was still alive when placed in the trunk. Aurelio

Espi nol a, the chief deputy nedical exam ner for Harris County who

2 Lincecumstated in his confession that he choked her with
her panty hose, but Aurelio Espinola, the chief deputy nedical
exam ner for Harris County who testified regarding the post
nortem exam nati on conducted on Kat hy Coppedge, disputed that
panty hose was the ligature used to strangle her. He contended
that it was nore |ikely that Lincecumused the strap from her
purse or a length of twi ne found underneath the bodies.
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testified concerning the post nortem exam nation, testified that
the ligature marks around Kathy's neck indicated that she
probably was strangled for a long period of tine. He estinmated
t hat she woul d have | ost consci ousness after about three m nutes,
but that the ligature probably was held around her neck for
approxi mately three nore m nutes.

Two persons testified at trial that they saw a bl ack man
drive off fromthe parking lot in a blue car wwth a woman, and
both testified that they heard cries for help. There also was
testinony froma state forensic serologist that Kathy Coppedge's
dress had nal e senen stains all over the inside of the skirt part
of the dress. Testing disclosed that a person having Lincecunis
bl ood type could have deposited the senen on the dress. Wen
Kat hy was found, her dress and bra were ripped, and her panties
were found beneath her | egs.

Lincecum did not offer any evidence at the puni shnment phase
of the trial. During the guilt phase, however, his aunt, Eula
Bell e More, testified that in June of 1985 she di scussed
Lincecums state of mnd with Lincecums parole officer, Mary
Kat hryn Hebert. Moore had been concerned that Lincecum was not
tal ki ng much, and asked Hebert whether she coul d encourage
Lincecumto see a psychiatrist. She told Hebert that she thought
Li ncecum "was disturbed . . . he was down under and | could see
he was very quiet. | felt he needed to talk to sonebody."

Later, More testified that she thought Lincecum"felt that his

monmma didn't care for him" Hebert confirned the di scussi ons



w th Moore about Lincecumis welfare. Reading fromher notes, she
stated that Mdore had told her that Lincecumdid not want to talk
and that Lincecunis problens may have stemmed from feeling
unl oved by his nother.

Li ncecum s conviction and sentence were affirned on appeal.

Lincecumyv. State, 736 S.W2d 673 (Tex. Crim App. 1987), cert.

denied, 486 U. S. 1061 (1988). Lincecumthen sought state post-
conviction relief in the 23rd Judicial D strict of Brazoria
County, Texas, raising many of the sane clains he later raised in
his federal petition. The state court entered findings of fact
and concl usions of |aw and denied the petition on Decenber 9,
1988. The Texas Court of Crimnal Appeals affirned. On January
12, 1989, six days before his schedul ed execution, Lincecumfiled
the instant petition for habeas corpus relief in the district
court.® The district court granted a stay of execution. On
Decenber 6, 1989, the district court denied relief on all clains
and vacated the stay of execution. After Lincecunms request for
a certificate of probable cause was granted, we reinstated the
stay of execution pending final disposition of the appeal. After
the original briefing was conpl eted, we requested suppl enenta
briefing on the applicability, if any, of our recent decision in

G ahamyv. Collins, 950 F.2d 1009 (5th Gr. 1992) (en banc)

(addressing mtigating evidence and the Texas capital sentencing

statute), on the case. W are now prepared to render a deci sion.

3 The record of the state habeas proceedi ngs shows, and the
State agrees, that Lincecum exhausted the clains presented in his
federal petition in state court.



I'1. DI SCUSSI ON

A. Failure to Instruct on Lesser |ncluded Ofenses

At trial, Lincecumrequested instructions on the |esser
i ncl uded of fenses of murder and vol untary mansl aughter. The
trial judge refused, instructing the jury only on the offense of
capital nurder. Lincecum argues that the failure to instruct on
the I esser included offenses violated his rights under the Eighth

and Fourteenth Anmendnents.

In Beck v. Al abama, 447 U. S. 625 (1980), the Suprene Court
i nval i dated that aspect of the Al abama capital nurder statute
whi ch prohibited the trial judge fromgiving an instruction on a
| esser included offense of capital nmurder. The Court's central
concern was that the unavailability of a |esser included offense
instruction would increase the risk of an unreliabl e adjudication
of guilt, a risk that cannot be tolerated in a capital case. |d.
at 637-38. The Court indicated that the basic rule extant in the
states on when a defendant is entitled to a | esser included
of fense instruction would conport with federal due process
requi renents. This standard was expressed as "a defendant is
entitled to a | esser included offense instruction where the

evidence warrants it." 1d. at 636 & n.12 (citing, inter alia,

Day v. State, 532 S.W2d 302 (Tex. Crim App. 1975)); see Hopper

v. Evans, 456 U. S. 605, 610 (1982) (Beck stands for the
proposition that juries in capital cases nust have the
opportunity to consider a |esser included noncapital offense

whenever the evidence woul d have supported such a verdict). This



standard continues to apply in Texas. See Godsey v. State, 719

S.W2d 578, 584 (Tex. Crim App. 1986) (instruction must be given
if there is "sonme evidence in the record that if the defendant is
guilty, he is guilty of only the | esser offense"); Lincecum 736
S.W2d at 678. Although Beck itself spoke only to a statute
under which the judge could not give the requested instruction,
we have held that its rationale applies equally to cases in which
a trial judge refuses to give an instruction which is avail abl e

under state | aw. Cordova v. Lynaugh, 838 F.2d 764, 767 & n.?2

(5th Gr.), cert. denied, 486 U. S. 1061 (1988); Reddix V.

Thi gpen, 805 F.2d 506, 511-12 (5th Gr. 1986).

In federal trials, "a | esser included offense instruction
should be given '"if the evidence would permt a jury rationally
to find [a defendant] guilty of the |lesser offense and acquit him

of the greater.'" Hopper, 456 U. S. at 612 (citing Keeble v.

United States, 412 U S. 205, 208 (1973)). W recognized in

Cordova that the standard described in Beck and the federal
standard are equivalent. 838 F.2d at 767. Thus, the question is
whet her a rational jury could have convicted Lincecumon the
| esser included offense of murder or voluntary mansl aughter yet
acquitted himon the of fense of capital nurder.

1. Murder

Li ncecum was convicted for the offense described in section
(a)(2) of the Texas capital nurder statute. The statute, Tex.
Penal Code Ann. 8 19.03, provides in relevant part:

§ 19.03 Capital Murder



(a) a person commts an offense if he comnmts nurder as
defi ned under Section 19.02(a)(1l) of this code and:

(2) the person intentionally conmts the nmurder in
the course of commtting or attenpting to conmt
ki dnappi ng, burglary, robbery, aggravated sexual
assault, or arson . .o
The nurder statute in Texas, Tex. Penal Code Ann. 8§ 19.02,
provides in relevant part:
§ 19.02 Murder
(a) A person commits an offense if he:

(1) intentionally or know ngly causes the death of
an i ndi vi dual ;

(2) intends to cause serious bodily injury and
commts an act clearly dangerous to human life that
causes the death of an individual; or

(3) commts or attenpts to commt a felony, other
than voluntary or involuntary mansl aughter, and in the
course of and in furtherance of the conm ssion or
attenpt, or in imediate flight fromthe comm ssion or
attenpt, he commts or attenpts to conmt an act
clearly dangerous to human life that causes the death
of an individual.

The district court, in rejecting the claimthat a nurder
instruction should have been given, held that a jury could not
rational ly have convicted Lincecum of nurder because the only
evi dence that Lincecumwas at the scene placed himthere in the
course of the conmm ssion of a robbery, kidnapping or aggravated
sexual assault. Lincecum argues that this analysis is erroneous
inthat it assunmes that under Texas |law the jury could not have
found himguilty of a nmurder commtted in the course of one of
the three underlying offenses yet acquitted himof capital
murder. A jury rationally could cone to this conclusion, he
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poi nts out, because capital nurder under 8§ 19.03(a)(2), in
addition to requiring proof that the murder was caused while in
the course of commtting one of the underlying offenses, requires
proof that the defendant acted know ngly and intentionally in
causing the victims death. Because the crines described in
88 19.02(a)(2) and (3) do not require an intent to kill, he could
have been convicted of one of the | esser included of fenses even
if the sanme evidence which placed himat the scene of the nurder
(chiefly, his own confession) showed that he had commtted a
robbery, ki dnapping or aggravated sexual assault.

Lincecumis correct that the intent elenent of capital
murder nmakes it possible for himto have been acquitted of that
crime yet convicted of nurder. Not every death which is caused
in connection with a robbery, kidnapping or aggravated sexual
assault leads to a conviction for capital nurder; a person can be
convicted of the |esser included offense of murder if he caused
the death in connection with one of these offenses with intent
only to cause serious bodily injury (8 19.02(a)(2)) or if his
only intent was to commt the underlying offense. (8§
19.02(a)(3)).* The question whether an instruction on nurder was
warranted therefore depends on whether a rational jury could have

found that Lincecumdid not intend to kill Kathy Coppedge.

4 For exanple, felony nurder under 8 19.02(a)(3) requires
only the intent to commt the underlying offense. Livingston v.
State, 739 S.W2d 311, 336 (Tex. Crim App. 1987), cert. denied,
487 U. S. 1210 (1988). Evidence that placed Lincecum at the scene
of the nurder while commtting a robbery therefore did not
necessitate a capital nurder conviction.

9



On the evidence in this case, we hold that such a jury
findi ng woul d have exceeded the bounds of rationality, for the
evi dence of Lincecunis intent to kill was sinply overwhel m ng.

Li ncecum attenpts to denonstrate otherw se by pointing to that
part of his confession in which he allegedly told Casey Coppedge
that he would not hurt Kathy Coppedge. This statenent, viewed in
light of Lincecum s actions shortly after making it, does not
evince a lack of intent to kill Kathy Coppedge, but rather an
intent to nollify or reassure Casey. It is entirely inconsistent
with the brutal treatnent of Kathy that followed. By Lincecums
own adm ssion, the statenent was nmade before he ordered Kathy
Coppedge out of the car, before she stabbed himw th his knife,
bef ore he choked her and before he | ocked her in the trunk.

G ven the evidence that Lincecum continued choking Kathy for
approximately three mnutes after she was dead, no rational juror
coul d have taken his statenent to Casey as denonstrating a | ack
of an intent to kill. Quite the contrary, the significant anount
of tinme he choked Kathy is strong evidence of his intent to kill.

Cf. Fearance v. State, 620 S.W2d 577, 584 (Tex. Crim App. 1980)

(evidence that defendant repeatedly stabbed victi mshows intent

to nurder), cert. denied, 454 U S. 899 (1981).

Even if the jury disbelieved the expert nedical testinony
t hat the choking continued after Kathy Coppedge was dead® -- and

t herefore proceeded on the assunption that she was still alive

S Arational jury mght have disbelieved this testinony, as
it contradicted Lincecum s statenent.
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when placed in the trunk -- Lincecums action in |ocking her in
the trunk on a day in which the tenperature exceeded 100 degrees
clearly reveals an intent to kill. Lincecum focuses excl usively
on the statenent he allegedly nmade to Casey, but the rest of his
statenent, as well as the physical evidence, can lead only to the
conclusion that he intended to kill Kathy Coppedge.

2. Voluntary Mansl aught er

Li ncecum al so was not entitled to an instruction on
vol untary mansl aughter. The voluntary mansl aughter statute in
Texas, Tex. Penal Code Ann. 8 19.04, provides in relevant part:

8§ 19. 04 Vol untary Mansl aughter

(a) A person commits an offense if he causes the death

of an individual under circunstances that woul d constitute

mur der under Section 19.02 of this code, except that he

caused the death under the immedi ate influence of sudden

passion arising froman adequate cause.
Sudden passion is defined as "passion directly caused by and
arising out of provocation by the individual killed or another
acting wwth the person killed which passion arises at the tine of
the offense and is not solely the result of fornmer provocation."
Tex. Penal Code Ann. 8§ 19.04(b). Adequate cause is defined as
"cause that would commonly produce a degree of anger, rage,
resentnment, or terror in a person of ordinary tenper, sufficient
to render the mnd i ncapable of cool reflection." Tex. Penal
Code Ann. 8§ 19.04(c). Lincecumcontends that the evidence from
his confession that he strangl ed Kathy Coppedge only after she

stabbed himwith his knife could lead a rational jury to find

that he acted with sudden passion arising from adequate cause.
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The Texas Court of Crim nal Appeals observed that Kathy
Coppedge stabbed Lincecumin self defense and in the defense of
her son. Under these circunstances, the court held, Lincecum
even if assuned to be acting under sudden passion, could not
claimthat he acted with adequate cause. Lincecum 736 S.W2d at

679. The court cited Penry v. State, 691 S.W2d 636 (Tex. Crim

App. 1985), cert. denied, 474 U S. 1073 (1986), and Goff v.

State, 681 S.W2d 619 (Tex. App. - Houston [14th Dist.] 1983),
aff'd, 720 SSW2d 94 (Tex. Crim App. 1986), in support of its
conclusion. In Penry, the court had held that the issue of
vol unt ary mansl aughter was not rai sed where the victim stabbed
the defendant with a scissors while being raped, but where the
defendant initiated the crimnal episode, conmtted an aggravated
rape before killing the victim and revealed in his confession an
intent to kill the victim Penry, 691 S.W2d at 641-42. 1In a
footnote, the court noted that it would be difficult to imgine a
situation in which sudden passion could arise from adequate cause
whil e the defendant was in the course of commtting one of the
underlyi ng of fenses whi ch woul d support a capital nurder
convi ction under Tex. Penal Code Ann. 8§ 19.03. 691 S.W2d at 642
n.2. In &ff, the court of appeals had held that there was no
adequat e cause where the victimmy have stabbed the def endant,
but where the defendant's testinony evidenced an intent to hurt
the victim 681 S.W2d at 625.

According to Lincecum s own confession, he retrieved the

kni fe from Kat hy Coppedge, folded it up, and then proceeded to

12



strangl e her and place her in the trunk, all while commtting one
of the underlying offenses of § 19.03. Texas |aw plainly does
not consi der adequate cause to arise under these circunstances.
Thus, because the jury was precluded as a matter of state |aw
fromfinding that Lincecumconmmtted voluntary nmansl aughter, the
trial judge's failure to instruct the jury on this offense was
not constitutional error.?®

B. Refusal to Grant Evidentiary Hearing

Li ncecum next argues that the district court erred in

6 As in H Il v. Black, 920 F.2d 249 (5th G r. 1990) (per
curianm), opinion on rehearing, 932 F.2d 369 (5th Cr. 1991), our
conclusion is driven by the unavailability, as a matter of state
law, of an instruction on the |lesser included of fense under the
facts presented to the jury. In Hll, the petitioner sought an
instruction on a |lesser included offense of capital nurder. In
our opinion on rehearing, we responded to the petitioner's
argunent that Cordova required an independent exam nation of the
evi dence by explaining that "[w] here, as here, a claimturns on
an application of state law rather than federal law, this court
must give deference to the articulation by the state's hi ghest
court of how the state |aw applies to the facts of the case.”
HIll, 932 F.2d at 374. The evidence in that case showed that the
mur der took place during the conm ssion of a robbery, H I, 932
F.2d at 374; Hll v. State, 432 So. 2d 427, 440 (Mss.), cert.
denied, 464 U. S. 977 (1983), and M ssissippi |aw precluded a
conviction for anything |l ess than capital nmurder if these two
crinmes "'are connected in a chain of events and occur as part of
the res gestae.'" H Il v. State, 432 So. 2d at 441 (quoting
Pickle v. State, 345 So. 2d 623, 627 (Mss. 1977)). The effect
of state law on Lincecums entitlenent to an instruction is the
sane as in Hll: under the state | aw of voluntary mansl aughter as
articulated by the Texas courts, a defendant is not, as a matter
of law, entitled to an instruction under the facts presented to
Lincecum's jury. Thus, even taking as true all the evidence
whi ch m ght establish adequate cause, a jury is precluded as a
matter of state law fromfinding that Lincecumsatisfied the
el emrents of voluntary mansl aughter. Wether this analysis is
expressed as invocation of the 8§ 2254(d) presunption of
correctness, as in Hll, or as a sinple application of the state
| aw governing the | esser included offense, the result is the
sane.

13



denyi ng, w thout holding an evidentiary hearing, his clains that
he received ineffective assistance of counsel and that the
inability of a jury rationally to determne the future

danger ousness of convicted nurderers renders unconstitutional the
Texas capital sentencing statute.

1. The I neffective Assistance Caim

In the district court, Lincecumalleged thirteen separate
ways in which his appointed trial counsel, Robert J. Kuhn,
provi ded i neffective assistance. The district court found that
all the allegations were too conclusory to raise an

i neffectiveness claimunder Strickland v. Washi ngton, 466 U. S.

668 (1984), and refused to grant an evidentiary hearing. Anong
Lincecums clains were that counsel "fail[ed] to introduce
avail able mtigating evidence at the penalty phase of the trial
inthe formof testinony fromthe defendant's famly nenbers,
acquai nt ances, clergy and forner girlfriend and her children" and
"fail[ed] to introduce any evi dence whatsoever at the penalty
phase of the trial." On appeal, Lincecumcontests the denial of
his notion for an evidentiary hearing as to these clains of
i neffectiveness only.

To succeed on an ineffectiveness claim Lincecum nust show
(1) that counsel's performance was deficient in that it fel
bel ow an objective standard of reasonabl eness and (2) that the

deficiency actually prejudiced the defense. Strickland, 466 U. S.

at 688-94; Smth v. Puckett, 907 F.2d 581, 584 (5th Gr. 1990),

cert. denied, 111 S. . 694 (1991). As the range of attorney
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conduct that nmay be considered reasonable is extrenely w de and

hi ghl y dependent on the necessities of a given case, Strickland,
466 U. S. at 688-89, our reviewon the first "prong" of the
Strickland test is highly deferential. 1d. The second "prong"
requi res a defendant to denonstrate a reasonable probability
that, but for the attorney's unprofessional errors, the result of
t he proceedi ng woul d have been different. 1d. at 694. A court
reviewi ng an i neffectiveness claimneed not approach these
inquiries in any particular order; a failure to establish either
requi renment necessarily defeats the claim 1d. at 697; Smth,
907 F.2d at 584. Wth these standards in mnd, we proceed to
consider Lincecunis contention that a federal evidentiary hearing
was necessary to evaluate this claim

In the state collateral proceedings, Lincecumraised
substantially the sane allegations of ineffectiveness in Kuhn's
failure to investigate and present mtigating evidence as he
raised in the district court. He did not, however, offer any
affidavits or other evidence which would indicate that other
persons were in fact willing to testify on his behalf had they
been contacted, nor did he reveal what the |ikely substance of
t he undi scovered mtigating evidence woul d have been. The court
ordered Kuhn to respond to all of Lincecum s allegations of
i neffective assistance. Kuhn did so in a detailed affidavit,
expl ai ni ng that he pursued all potential avenues of mtigating
evi dence but decided that only Lincecum s aunt and parole officer

coul d be of assi stance. He further stated that Lincecum s forner

15



girlfriend, Rita Mathis, had turned out to be antagonistic toward
Li ncecum and that, despite attenpts to | ocate additional
character w tnesses, he was aware of no one el se who coul d have
testified in Lincecum s behal f and of no other evidence that
coul d have hel ped. He also pointed out that he decided to
abandon any defense based on a nental defect after the
psychol ogi st who interviewed Lincecumtold Kuhn that she did not
bel i eve Lincecumsuffered fromany such defect. Finding the
assertions in Kuhn's affidavit to be true, the state court

concl uded that Lincecum had received the reasonably effective
assi stance of counsel denmanded by the Constitution wth respect
to the presentation of mtigating evidence.’

A federal evidentiary hearing on a constitutional claimnust
be held only where the state court has not provided a hearing,
where the petitioner alleges facts which, if proved, would
entitle himto relief, and where the record reveals a genui ne

factual dispute. Johnson v. Estelle, 704 F.2d 232, 239 (5th Gr.

1983), cert. denied, 465 U S. 1009 (1984). Were the state court

has held a hearing to consider the claim we nust presune the
correctness of its factual findings. 28 U S. C 8§ 2254(d); Sumner
v. Mata, 449 U. S. 531 (1981); King v. Collins, 945 F.2d 867, 868

(5th Gr. 1991). The predicate facts which formthe basis for a

claimof ineffective assistance of counsel are subject to this

presunption. Strickland, 466 U. S. at 698; Carter v. Collins, 918

" The state court did not address the prejudice prong of
Stri ckl and.
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F.2d 1198, 1202 (5th Cr. 1990). Lincecum argues that the
presunpti on does not apply here because the rel evant finding
states that "[t]here was no 'mtigating evidence' which defense
counsel knew about, but failed to present to the jury during the
penal ty phase of the trial." This, he says, neans that the state
court made a finding only with respect to evidence Kuhn al ready
knew about, and nmade no finding about Kuhn's failure to discover
other available mtigating evidence. He also suggests that the
exception to the 8§ 2254(d) presunption for findings made in
hearings that were not full and fair applies to a finding nade on
the basis of Kuhn's affidavit al one.

We disagree with Lincecum s characterization of the scope of
the state court finding. |Imrediately before the | anguage quoted
above, the court stated that "[t]he facts related in the
affidavit of Robert J. Kuhn filed in this cause pursuant to court
order are true, and present an accurate recitation of defense
counsel's pretrial and trial preparation and strategy." Kuhn's
affidavit describes not only the mtigating evidence he knew
about, but also his inability to | ocate additional w tnesses who
coul d have been beneficial to Lincecum The state court's
finding is not limted to Kuhn's actions with respect to
mtigating evidence he already knew about, but enconpasses a
concl usion about all of Kuhn's actions in investigating the
available mtigating evidence. It is, therefore, a finding with
respect to the facts relevant to Lincecums claim

Li ncecum al so cannot detract fromthe presunption of
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correctness by arguing that the state court's decision to rely
solely on Kuhn's affidavit deprived himof a full and fair
hearing. State courts do not necessarily have to hold |ive
evidentiary hearings for the presunption to attach, but may, in

appropriate circunstances, resolve factual disputes on the basis

of witten affidavits. My v. Collins, F.2d __ , _ (5th
Cr. 1992); dark v. Collins, F.2d _ ,  (5th Gr.), cert.
deni ed, S. . _ (1992). W have held on nore than one

occasion that the presunption may attach to the findings
underlying an ineffective assistance clai mwhen those findings
are made on the basis of conpeting affidavits. dark,  F.2d

at : Carter, 918 F.2d at 1202; Buxton v. Lynaugh, 879 F.2d

140, 146 (5th Cir. 1989), cert. denied, 110 S. C. 3295 (1990).

But here the state court was not even faced with conpeting
affidavits, for Lincecumoffered nothing nore than the concl usory
allegations in his pleadings in support of his claimthat Kuhn
failed to investigate, develop and present relevant mtigating
evidence. Kuhn's affidavit was the only evidence on the
underlyi ng question of what actions Kuhn had taken and what ot her
sources of mtigating evidence m ght have been available, so
there was no di sputed fact question which would even require a
hearing. Thus, we cannot conclude that the state court's
procedures were so deficient as to strip that court's findings of
the presunption of correctness.

The | egal conclusion of the state court and the district

court that Lincecumwas not deprived of effective assistance of
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counsel was correct. This is not a case |like Wlson v. Butler,

813 F.2d 664 (5th Cr. 1987), cert. denied, 484 U S. 1079 (1988),

where we held that an evidentiary hearing was necessary to fully
explore the petitioner's claimthat his counsel had failed to

i nvestigate and present evidence of nmental inpairnent as a
mtigating factor. There, the petitioner had adduced a
significant anmount of evidence, including the affidavit of a
psychol ogi st, about his past and present nental inpairnment. The
petitioner's trial counsel did not assert that he had consi dered
i nvestigating or presenting this evidence. W held that, because
the state court record did not contain evidence sufficient to
enable the district court to resolve the claim and because the
evi dence put forward by the petitioner showed that counsel's
failure to investigate nay have been unreasonabl e and may have
prejudiced himin the penalty phase, a hearing was warranted.
Id. at 671-73. Here, however, no hearing i s necessary because
the state court record contains adequate, relevant evidence on

the factual basis for an i neffectiveness claim See Prejean V.

Smth, 889 F.2d 1391, 1403 (5th Cr. 1989), cert. denied, 494

U S 1090 (1990); Joseph v. Butler, 838 F.2d 786, 788 (5th Gr.
1988). That Lincecumdid not present to the state court any
concrete indications of what additional mtigating evidence could
have been presented does not underm ne the adequacy of the

record; it nmerely nmeans that he was unable to raise a genuine
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di spute of fact about his trial counsel's ineffectiveness.?

Li ncecum asserts that various famly nmenbers, including his
nmot her (Louisa Gentry), his grandnother, his younger brothers and
his uncle, would have testified regarding his di sadvant aged
background and di m ni shed nental capacity. He also nentions
several persons in the Fort Worth area, including his forner
girlfriend Sheila Harris, who could have provided simlar
testinony. Finally, he refers to records of institutions in
whi ch he resided which would show limted intelligence,
borderline to mld nental retardation and ot her unspecified
mtigating factors. He faults Kuhn for failing to provide this
information both to the court-appoi nted psychol ogi st who
evaluated himand to the jury. The only indication that any of
his friends and rel atives could have provided mtigating
evi dence, however, conmes fromthe affidavits of Gentry and
Chri stopher Kallaher, Lincecums counsel in the federal habeas
proceeding. Neither requires an evidentiary hearing. Even
assum ng that Kuhn's failure to contact Gentry was unreasonabl e,
she avers in her affidavit that she would have testified to the
fact that she left Lincecumw th Eula Belle More (her sister)
and that Lincecum may have harbored sone resentnent for this.
This is precisely the sane testinony Eula Belle More gave at

trial. Thus, Gentry's testinony would nerely have been

8 Li ncecum has not suggested that counsel was unable to
devel op the record in state court due to tinme constraints inposed
by the court, as in Streetman v. Lynaugh, 812 F.2d 950 (5th Cr
1987) .
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duplicative and could not have had an effect on the jury's

decision to assess the death penalty. See Lavernia v. Lynaugh,

845 F. 2d 493, 498 (5th GCr. 1988) (failure to call w tnesses
whose testinony woul d have been cunul ati ve on i ssue of whether
def endant spoke English did not prejudice defendant).

As for Kallaher's affidavit, we are |oathe to accept the
sel f-serving statenents of habeas counsel as evidence that other
persons were willing and able to testify on Lincecunis behalf.
None of these persons has submtted an affidavit indicating that
he or she woul d have ai ded Lincecum had he or she been asked, so
we are left sinply with Lincecum s assertions that unspecified
mtigating evidence existed. Absent any concrete indication of
t he substance of the mtigating evidence his friends and famly
woul d have provided, the lawis clear that an evidentiary hearing

is not called for. Byrne v. Butler, 845 F.2d 501, 513-14 (5th

Cir.) ("bold assertions on a critical issue in a habeas petition,
unsupported and unsupportable by anything el se contained in the
record, are insufficient to warrant an evidentiary hearing"),

cert. denied, 487 U S. 1242 (1988); see also Joseph, 838 F.2d at

788; Ross v. Estelle, 644 F.2d 1008, 1011 (5th G r. 1983) (per
curiam

As for the evidence of nental inpairnent, there is nothing
in the record to denonstrate that Kuhn failed to present
Li ncecum's records to the psychol ogi st aside fromthe self-
serving affidavit of Lincecunis habeas counsel. There is no

affidavit fromthe psychol ogi st indicating what was presented or
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suggesting that the records to which Lincecumrefers would have
altered her evaluation. The argunent that Kuhn was ineffective
for failing to present the records as mtigating evidence to the
jury, apart fromthe alleged failure to present themto the
psychol ogi st, was never argued to the district court and

therefore wll not be considered on appeal. Al exander v.

MCotter, 775 F.2d 595, 603 (5th Cr. 1985). |In sum Lincecum
recei ved an adequate hearing on his claimof ineffective
assistance in the state court, and the facts found by that court
| ead to the conclusion that Kuhn acted in a reasonabl e manner.
He has provided nothing in the federal habeas proceedi ngs that
woul d change this concl usion.

2. Unconstitutionality of the Texas Death Penalty Statute

Li ncecum al so was deni ed an evidentiary hearing on his claim
that the inability of juries accurately to predict future
dangerousness renders the Texas capital sentencing statute
unconstitutional. At the tinme of Lincecums trial, the Texas
capital sentencing statute required the jury, after finding a
defendant guilty of capital nurder, to answer up to three
"special issues" to determ ne whether the punishnment should be
death or life inprisonnent. Tex. Code Crim Proc. Ann. art.
37.071.° First, the jury nust deci de whether the defendant acted
deli berately. 1d. art. 37.071(b)(1). Next, the jury nust

° The statute has since been anended, but the new
procedures apply only to trials held after Septenber 1, 1991.
For di scussion, see Gahamv. Collins, 950 F.2d 1009, 1012 n.1
(5th 1992) (en banc).
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determ ne whether there is a probability that the defendant would
commt acts of violence in the future that would constitute a
continuing threat to society. 1d. art. 37.071(b)(2). 1In
appropriate cases, including this one, the jury may be asked to
determ ne whet her the conduct of the defendant was unreasonabl e
in response to provocation by the victim [d. art. 37.071(b)(3).
If the jury answers "yes" to all three special issues, punishnent
is assessed at death. Lincecumsubmtted research perfornmed by
Prof essors Janmes Marquart, Shel don Ekl and-d son and Jonat han
Sorensen of Sam Houston State University in which it was

concl uded that defendants sentenced to death are no nore likely
to commt violent acts in the future than defendants sentenced to
life inprisonnent and rel eased into the general prison

popul ation.® Lincecumcontends that a hearing is necessary to
resol ve the factual questions raised by this research before a
court can review his constitutional claim W disagree.

The Suprenme Court has never intinmated that the factual
correctness of the jury's prediction on the issue of future
dangerousness, either in a particular case or over tine, bears
upon the constitutionality of the Texas capital sentencing

statute. In Jurek v. Texas, 428 U S. 262 (1976), the case in

10 The study conpared life-sentenced i nmates with defendants
whose death sentences were commuted follow ng Furman v. Georgqi a,
408 U. S. 238 (1972), and i nmates whose death sentences under the
current Texas statute had been overturned on appeal or commuted
by executive authority. See J. Marquart, S. Ekland-d son & J.
Sorenson, Gazing into the Crystal Ball: Can Jurors Accurately
Predi ct Dangerousness in Capital Cases, 23 Law & Society Rev. 101
(1989).
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whi ch the Court upheld the present Texas statute, a majority
rejected the argunent that the second special issue was vague and
meani ngl ess because it is inpossible for juries to predict future
behavior. The opinion of Justices Stewart, Powell and Stevens
observed that "[i]t is, of course, not easy to predict future
behavior. The fact that such a determnation is difficult,
however, does not nean that it cannot be made. | ndeed,
prediction of future crimnal conduct is an essential elenent in
many of the decisions rendered throughout our crimnal justice
system" Jurek, 428 U. S. at 274-75. After discussing sone of
the types of predictions of future behavior common in the
crimnal law, the opinion concluded that "[w]lhat is essential is
that the jury have before it all possible relevant information
about the individual defendant whose fate it nust determ ne.
Texas law clearly assures that all such evidence wll be
adduced." |d. at 276.1%

Lat er deci sions which enphasize the centrality of the
defendant's ability to present all relevant mtigating evidence,

e.q., Eddings v. Gklahoma, 455 U. S. 104 (1982); Lockett v. Ohio,

438 U. S. 586 (1978), validate Jurek's focus on whether the second
special issue allows for consideration of mtigating evidence and

not whether juries' actual predictions are correct. The

11 The Court's later holding in Penry v. Lynaugh, 492 U. S.
302 (1989), does not cast any doubt on the constitutionality of
the second special issue per se; it nerely holds that where the
second special issue does not give the jury an appropriate
vehicle to consider certain types of mtigating evidence, a
special instruction to the jury is necessary.
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reluctance to disturb the predictive elenent of the second
special issue also conports with the requirenent that capital
sent enci ng deci sions be based on an individualized inquiry into
the circunstances of the crine and the characteristics of the

particul ar offender. See Geqgg v. Ceorgia, 428 U. S. 153, 197

(1976) (opinion of Stewart, Powell & Stevens, JJ.); id. at 221-22

(Wiite, J., concurring in the judgnent); Md eskey v. Kenp, 481

U S 279, 311 (1987) ("The capital sentencing decision requires
the individual jurors to focus their collective judgnent on the
uni que characteristics of a particular crimnal defendant."). In
Mcd eskey, the Court acknow edged that a statistical study
reveal ed the possibility that juries in Georgia inpermssibly
took race into account in nmaking capital sentencing decisions,
but declined to hold on the basis of this evidence that the risk
was constitutionally unacceptable. [|d. at 312-13. The Marquart
et al. study is simlar to the study in Mcd eskey in the sense
that it suggests that there is a risk that juries are unable to
make correct predictions about future dangerousness. The Court
acknow edged this risk and tolerated it in Jurek, and has done
nothing in the ensuing years that woul d suggest it considers the
risk constitutionally unacceptable. Accordingly, because

Li ncecums claimwould fail as a matter of law, he is not
entitled to an evidentiary hearing.

C. Instruction on Mtigating Evidence

Rel ying on the principle of Penry v. Lynaugh, 492 U S. 302

(1989), Lincecum next argues that the application of the Texas
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capital sentencing statute was unconstitutional in this case
because, absent a special instruction, the jury could not give
proper consideration to his mtigating evidence. He also
suggests that the statute is unconstitutional because it
prevented the presentation of certain other mtigating evidence.
Initially, we note that Lincecum s trial counsel's failure
to request an instruction on the uses the jury nmay make of
mtigating evidence does not operate as a state procedural bar
whi ch woul d preclude federal review. Under Texas |law, a Penry
claimis preserved even if no instruction on mtigating evidence
is requested or no objection is made to the instructions given at

trial. Selvage v. Collins, 816 S.W2d 390, 392 (Tex. Crim App.

1991) (answering certified question fromFifth Grcuit); Black v.
State, 816 S.W2d 350 (Tex. Cim App. 1991). On the other hand,
it is by now well-settled that no Penry claimcan arise with

respect to mtigating evidence that could have been, but was not,

introduced at trial. My v. Collins, 904 F.2d 228, 232 (5th Cr

1990), cert. denied, 111 S. C. 770 (1991); DelLuna v. Lynaugh,

890 F.2d 720, 722 (5th Gr. 1989). Thus, the only claimwe
consider is the claimthat Lincecumwas entitled to an
instruction to guide the jury's consideration of his mtigating
evi dence. *?

Lincecum's mtigating evidence consisted primarily of the

12 Despite the fact that Lincecumis conviction becane fina
before Penry, the rule of Penry may be applied retroactively
because it does not enunciate a "new' rule for purposes of Teaque
v. Lane, 489 U. S. 288 (1989). See Penry, 492 U S. at 315.
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testinony (during the guilt-innocence phase) of his aunt, Eula
Bell e Moore. She testified that she had raised Lincecumunti l
the age of four because his nother was still in high school when
he was born. At four, Lincecum noved back with his nother in
Fort Worth. She further testified that in June 1985, two nonths
bef ore Kat hy Coppedge was nurdered, she noticed that Lincecum

"was disturbed,” "was down under," and "was very quiet." She
"felt he needed to talk to sonebody,"” so she reconmended to
Lincecum's parole officer, Mary Kathryn Hebert, that Lincecum
obtain psychiatric counseling. WMore also testified that she
told Hebert that she thought Lincecum always felt his nother did
not care for him Hebert corroborated the substance of these

di scussions with More.

As noted earlier, the Suprene Court in Jurek upheld the
constitutionality of Texas' decision to have the jury answer two
or three specific questions in order to determ ne whether a death
sentence is warranted. The Court was satisfied that the second
speci al issue, as construed by the Texas Court of Crim nal
Appeal s, satisfied the Eighth Amendnent's requirenent that the
jury be permtted to consider any and all mtigating evidence
whi ch m ght counsel against a death sentence. See Jurek, 428

US at 272 (opinion of Stewart, Powell & Stevens, JJ.). The

Court reaffirmed this view of the Texas statute in Franklin v.

Lynaugh, 487 U. S. 164 (1988), holding that no special instruction
was necessary to enable the jury to consider the mtigating

effect of the petitioner's evidence that he had a good prison
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disciplinary record. The plurality pointed out that "Lockett|[ v.
Ghio, 438 U. S. 586 (1978)] does not hold that the state has no
role in structuring or giving shape to the jury's consideration
of . . . mtigating factors," id. at 179, and the concurrence
found that the petitioner's evidence had no rel evance as
mtigating evidence beyond the scope of the special issues. |[|d.
at 185 (O Connor, J., concurring).

The follow ng year, however, the Court held in Penry that
the special issues gave the jury no vehicle to express the view
that Penry's evidence of organic brain damage, nental retardation
and a troubl ed chil dhood reduced his culpability for the crine.
See Penry, 492 U S. at 323. Penry's evidence had rel evance to a
negati ve answer to the first special issue (deliberateness) but
al so had relevance as a mtigating factor beyond the scope of the
finding the jury was instructed to nake. As for the second
speci al issue, Penry's evidence was likely to have caused the
jury to consider Penry a future danger, while at the sane tine
reducing his noral culpability for the crinme. 1d. at 323-24.

The evi dence was not considered to have any rel evance to the

i nqui ry demanded by the third special issue. Thus, the Court
concl uded that wi thout an instruction that the jury could
consider the effect of Penry's evidence apart fromthe speci al

i ssues, Penry's sentence was inposed in violation of the Ei ghth
Amendnment .

Qur recent en banc opinion in Gahamyv. Collins, 950 F.2d

1009 (5th Gr. 1992) (en banc), confirnmed that, despite Penry,
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"Jurek continues to apply, in instances where no major mtigating
thrust of the evidence is substantially beyond the scope of al
the special issues.”" Gaham 950 F.2d at 1027. G aham had
proffered as mtigating his youth at the tine of the crinme, his
respect for his famly, his lack of a history of violence, his

st udi ousness, and the fact that his nother had a "nervous
condition." |d. at 1032-33. The nost difficult question was
whet her the special issues allowed for adequate consideration of
Grahami's youth. W determ ned that, although G aham may have
been | ess cul pabl e because he was young, he was "also less likely

to be dangerous when no |onger young." 1d. at 1031. W

concl uded, therefore, that because youth suggested a "no" answer
to the second special issue, it "afford[ed] an adequate vehicle
by which the jury can give effect to the mtigating aspect of
youth." [Id. The other mtigating evidence (aside from G aham s
mother's illness) we considered akin to the "good character"”
evi dence which was proffered in Jurek and which the Court there
found coul d be taken into account by the second special issue.
As for the evidence of Gahamis nother's illness, we pointed out
that there had been no indication that this had ever had an
adverse effect on Gaham 1d. at 1033. Thus, we concl uded t hat
Grahamwas not entitled to a special instruction to guide the
jury's consideration of his mtigating evidence.

Li ncecum cont ends that G aham sharpens the contrast between

what is and is not "Penry-type" evidence. W agree, but do not

bel i eve that the conclusion necessarily follows that sinply
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because Lincecum s mtigating evidence did not consist of the
transitory factor of youth, it falls in the category of Penry-
type evidence. The evidence Lincecum has enphasi zed nost
strenuously throughout these proceedings is that of a troubled
chil dhood. Yet close exam nation of Mwore's testinony at trial
reveal s that she nerely stated that Lincecum had been left to
live with her for the first four years of his |ife because his
nmot her was very young when he was born. Viewing this testinony
in the nost favorable |ight possible, this hardly denonstrates
the kind of troubled childhood nmarked by savage abuse that was
present in Penry. As with the evidence that G aham s nother had
a nervous condition, there is sinply no showing that living with
hi s aunt produced such a turbulent and unsteady famly situation
that Lincecum suffered from enotional problens which would reduce
his noral culpability for his crime. More gave no details about
Li ncecum s chil dhood apart from his place of residence for the
first four years of his life, and none appear in the record. The
only indication that this had a | asting enotional effect on

Li ncecum cones from Moore's opi nion that Lincecumthought his

nmot her did not care for him This is hardly evidence of "a

di sturbed chil dhood and adol escence which left himbitter and

resentful ," as Lincecum clains.

Moore's testinony that in June 1985 Li ncecum seened
"disturbed,” was "quiet," and seened |ike he needed to talk to
soneone |i kew se does not fall within the category of Penry

evi dence necessitating a special instruction. |In Gaham we
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characterized "being under sone particular enotional burden at
the time [of the crine]" as simlar to youth in that its
transitory nature can be taken into account in answering the
second special issue. 950 F.2d at 1029. Assum ng that More's
testinony could be construed by the jury as indicating that the
crime was in sone way connected to whatever enotional problens

are inplicated by seem ng "disturbed" and being "quiet," the jury
could find that the crine was an atypical reaction to the
difficulties Lincecumwas suffering at the tinme and coul d express
this view by finding that he woul d not pose a continuing threat
to society.

On the other hand, to the extent Myore's testinony showed
that Lincecum had enotional difficulties the significance of
whi ch transcended the special issues, our opinion in Gahaml eads
to the conclusion that the evidence falls short of that proffered
in Penry. |In Gaham we enphasized the inportance of the fact
that Penry's evidence showed he was burdened, through no fault of
his owmn, with "uniquely severe pernmanent handi caps"” i ncl uding
mental retardation, organic brain damage, and an abused
chil dhood. 950 F.2d at 1029. Lincecum s evidence consi sted
nmerely of the inexpert opinion of his aunt about his state of
m nd, hardly the kind of conprehensive evaluation offered in

Penry's case. The source of his quietness and di sturbance was

not explored and was not connected to any particul ar events or

past conditions. |In short, if Penry represents "a set of
atypical circunstances . . . where the defense's mtigating
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evi dence woul d have either no substantial relevance or only
adverse rel evance to the second special issue," G aham 950 F.2d

at 1029, it cannot formthe basis for relief here.

I11. CONCLUSI ON
For all the foregoing reasons, the district court's denial
of habeas relief is AFFIRVMED, and the stay of execution

previously entered by this court is VACATED
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