IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 90-2124

HAROLD AMOS BARNARD, JR.,
Peti ti oner- Appel | ant,
V.

JAMES A. COLLINS, Director, Departnent of
Crimnal Justice, Institutional D vision,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas

(April 3, 1992)

Before KING JOLLY and SMTH, C rcuit Judges.
KING Circuit Judge:

Harol d Anbos Barnard, Jr. appeals the district court's
dism ssal of his petition for a wit of habeas corpus. He argues
that the district court erred in rejecting his contention that
the Texas capital sentencing statute as applied in his case
unconstitutionally prevented the jury fromfully considering and
giving effect to all of the mtigating evidence he presented
during the conviction and sentenci ng phases of his trial.
Finding no error, we affirmthe district court's denial of habeas

relief and vacate the stay of execution.



| . BACKGROUND
On June 6, 1980, Barnard killed sixteen-year-old Tuan Nguyen
during the robbery of a convenience store in Glveston, Texas.!?
A jury convicted Barnard of capital nurder on April 1, 1981.
After a punishnment hearing, the jury affirmatively answered the
three special issues submtted pursuant to Texas |aw, and on
April 6, 1981, the court inposed a death sentence.

The Texas Court of Crim nal Appeals affirnmed Barnard's

conviction on April 8, 1987. Barnard v. State, 730 S.W2d 703
(Tex. Crim App. 1987), cert. denied, 485 U S. 929 (1988).

Barnard filed a petition for a wit of habeas corpus in the state
trial court on Cctober 31, 1988. On Novenber 22, 1988, the trial
court entered its findings of fact and concl usions of |aw and
recommended denial of the wit. The Court of Crimnal Appeals
found the trial court's findings and concl usions to be supported
by the record and denied the wit on January 6, 1989.

The trial court reschedul ed Barnard' s execution for March
14, 1989. On February 21, 1989, Barnard filed a petition for
habeas corpus relief and an application for stay of execution in
United States district court. The district court stayed the
execution pending its consideration of Barnard's petition.

On Decenber 12, 1989, the district court entered a final
judgnent dismssing the petition for a wit of habeas corpus and

lifting the stay of execution. Barnard tinely filed a notion to

1 For a nore detailed recitation of the facts, see Barnard
v. State, 730 S.W2d 703 (Tex. Crim App. 1987), cert. denied,
485 U. S. 929 (1988).




alter or anend the judgnent pursuant to Federal Rule of G vil
Procedure 59(e), which the district court denied. After Barnard
filed a notice of appeal, the district court granted a
certificate of probable cause and entered a stay of execution on
February 7, 1990. This appeal followed.

On appeal, Barnard contends that the district court
erred in rejecting his clains that (1) the Texas death sentencing
statute prevented the jury in his case from considering and
giving effect to his mtigating evidence in violation of the
Sixth and Eighth Amendnents to the United States Constitution;
(2) the court's instruction on tenporary insanity caused by
i ntoxication prevented the jury fromgiving any mtigating
consideration to this evidence unless Barnard proved that he was
so intoxicated that he was insane at the tine of the offense; (3)
evi dence of his good character, including evidence of his
carpentry skills, work history, and famlial responsibility and
support, was not adequately treated within the special issues;
and (4) Barnard received ineffective assistance of counsel. W
consi der each of these clains bel ow

1. ANALYSIS

A. St andard of review

In considering a federal habeas corpus petition presented by
a petitioner in state custody, federal courts must accord a
presunption of correctness to any state court factual findings.
See 28 U . S.C. § 2254(d). We review the district court's findings

of fact for clear error, but decide any issues of |aw de novo.



Hunphrey v. Lynaugh, 861 F.2d 875, 876 (5th Gr. 1988), cert.

deni ed, 490 U. S. 1024 (1989).

B. Penry claim

Barnard first contends that the Texas capital sentencing
statute, as applied in his case, violated the Sixth, Ei ghth, and
Fourteenth Anendnents to the United States Constitution by
failing to provide a vehicle by which Barnard's jury coul d
properly consider and give effect to the substantial mtigating
evi dence he presented at trial. Barnard argues that the Texas
capital sentencing statute? unconstitutionally limted the jury's
consideration of two types of mtigating evidence that he
presented at trial: (1) his head injury, evidence of permanent
characteristics and disabilities stemmng fromhis troubled
chil dhood, and his drug and al cohol abuse; and (2) evidence of
hi s good character, including evidence of his carpentry skills,
work history, and famlial responsibility and support. Barnard

mai ntai ns that, under the narrow focus of the special issues, no

2 Pursuant to the version of Texas Code of Crimna
Procedure Article 37.071 in effect at the tinme of Barnard's
sentencing, the trial court instructed the jury to consider the
foll ow ng speci al issues:

1. Was the conduct of the Defendant that caused the death
of the deceased commtted deliberately and with the
reasonabl e expectation that the death of the deceased
woul d result?

2. |s there a probability that the Defendant would conmt
crimnal acts of violence that would constitute a
continuing threat to society?

3. Was the conduct of the Defendant in killing the
deceased unreasonable in response to the provocation,
if any, by the deceased?
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means exi sted by which the jury could give neaningful expression
to this evidence and vote for life as nandated by the Suprene

Court in Penry v. Lynaugh, 492 U S. 302 (1989).

The district court refused to review the nerits of Barnard's
contention that the Texas death sentencing statute was
unconstitutional as applied® in his case, concluding that Barnard
had procedurally defaulted this claim In making this ruling,
the district court observed that both the trial court and the
Court of Crimnal Appeals found on state habeas review that
Barnard was barred under state |law from conplaining of the trial
court's failure to give additional jury instructions on
mtigating evidence because he failed to request such a speci al
instruction. The district court determ ned that the state habeas
court unanbi guously relied on the state procedural default
doctrine in its dismssal, and that Barnard denonstrated neither
good cause for his failure to conply with state court procedures
nor actual prejudice resulting fromthe alleged constitutional
vi ol ati on.

Over two years have el apsed since the district court rested
its decision on the procedural default doctrine. Since then, the
Texas Court of Crimnal Appeals has clarified the state's

position on whether a habeas petitioner has defaulted on a Penry

claim Selvage v. Collins, 816 S.W2d 390 (Tex. Crim App.

1991), explained that a Penry claimis preserved even if the

3 Barnard has abandoned his facial challenge to the Texas
death penalty statute brought before the district court.
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petitioner failed to request an instruction on mtigating

evi dence or object to the instructions given at trial. 1d. at
392. However, a petitioner cannot base a Penry claimon
mtigating evidence that could have been, but was not, proffered

at trial. My v. Collins, 904 F.2d 228, 232 (5th CGr. 1990),

cert. denied, 111 S. . 770 (1991); DeLuna v. Lynaugh, 890 F.2d

720, 722 (5th Gr. 1989); see also Ex parte Goodnan, 816 S. W 2d

383, 386 n.6 (Tex. Crim App. 1991) (in dicta, refusing to
consi der argunents based on tactically wthheld Penry evi dence,
unl ess the appell ant makes a cont enporaneous offer of proof or
bill of exception detailing what mtigating evidence is being
withheld). Wth these constraints in mnd, we exam ne whet her
Barnard' s challenge to the application of the Texas sentencing
statute in his case warrants relief.

Al t hough the Suprene Court has upheld the constitutionality

of the Texas capital sentencing schene, see Jurek v. Texas, 428

U S 262, 272 (1976) (opinion of Stewart, Powell & Stevens, JJ.),
it has found that under certain circunstances, the statutory
speci al issues nust be augnented by jury instructions to preserve
the constitutionality of the statute's application. In Penry,
the Supreme Court held that a Texas jury could not give effect to
mtigating evidence of nental retardati on and an abused chil dhood
t hrough the special issues absent instructions informng the jury
that it could consider and give effect to this evidence by
refusing to inpose the death penalty. 492 U S at 328. The

Court ordered resentencing in Penry's case because w thout such



an instruction, "the jury was not provided with a vehicle for
expressing its 'reasoned noral response'" to his mtigating
evidence in its sentencing decision. |[d.

In Gahamv. Collins, 950 F.2d 1009 (5th Cr. 1992) (en

banc), petition for cert. filed Mar. 9, 1992 (No. 91-7580), this

court recently construed Penry to indicate that special jury
instructions are required only when the "major mtigating thrust
of the evidence is beyond the scope of all the special issues.”
ld. at 1027. W determ ned that Grahanmis evidence of his youth
as a mtigating factor found adequate expression through the
second special issue. G ahamreasoned that because youth is a
transitory condition,

whatever is mtigating about youth tends to

| end support to a "no" answer to the second

special issue, and its tendency to do so is

essentially proportional to the degree to

whi ch the jury concludes such factors were

influential in the defendant's crim nal

conduct. The greater the role such

attributes of youth are found to have played

in the defendant's crim nal conduct, the

stronger the inference that, as his youth

passes, he will no |onger be a danger to

soci ety.
ld. at 1031. The mgjority distinguished evidence of transitory
condi tions, such as youth, from evidence of "uniquely severe
per manent handi caps with which the defendant was burdened through
no fault of his own," such as nental retardation, organic brain
damage and an abused chil dhood. 1d. at 1029. W turn nowto
Barnard's contention that the mtigating evidence he presented at
trial differs materially fromthe type of evidence found
unproblematic in G ahamand that, as a consequence, the |ack of
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special jury instructions rendered his proceeding
unconstitutional.

Barnard argues that because the evidence presented during
his trial raised an issue with regard to his head injury and its
effects, the jury could not have expressed the full mtigating
force of this evidence within the special issues. At trial
Barnard testified that several nonths before he commtted the
crime, his son-in-law beat himin the head with a tire iron.
Barnard's friend, Marie Farquhar,* and his nother, Maude Barnard,
testified to the apparent severity of the wounds resulting from
the beating. Barnard' s nother also stated that Barnard was
unable to work for four or five nonths and that he was | ess
hel pful around the house after the beating. She further stated
that since the beating, she thought he needed psychiatric help.
On cross-exam nation, she also told of an occasion after the
beati ng when she acconpani ed Barnard to a hospital so that he
woul d get a psychiatric exam nation, recalling that he left the
hospi tal the sane day, apparently w thout receiving treatnent.

Barnard did not introduce expert testinony relating to his

psychol ogi cal disorders during his capital trial.®> Nor does the

4 Farquhar was also a |licensed vocational nurse.

> Barnard first filed a psychol ogi cal eval uation, prepared
by a psychologist in October 1988, with his petition for habeas
corpus relief in the district court. The report reveals that, in
addition to the attack with the tire iron, Barnard suffered a
serious head injury froma car accident when he was seventeen
years old. The report also indicates that Barnard suffers from
extrenme paranoia and delusional ideation and that, since his
i ncarceration, he has consistently been di agnosed as having a
paranoi d di sorder with possible schizophrenia. The psychol ogi st
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record contain any affirmative evidence of brain damage. The

evi dence of the beating, without nore, is insufficient to support
a Penry claim The evidence nust be able to raise an inference
"that the crine is attributable to the disability." G aham 950
F.2d at 1033. Here, there is no evidence that the physical
trauma fromthe bl ows caused Barnard to suffer from nenta

i npai rment, or that his crimnal actions were attributable to
mental inpairnment. Barnard cannot rely on his nother's inexpert
specul ation concerning Barnard's nental condition to denonstrate
a Penry-type disability. A juror would be conpelled to share

this speculation to nake such a finding. See WIlkerson v.

Collins, 950 F.2d 1054, 1061 (5th Cr. 1992) (refusing to
consi der cl ai m based upon conjecture rather than proof).
Therefore, Barnard's claimis wthout nerit.

Barnard further contends that, in the absence of a speci al
instruction, the jury was precluded from expressing the ful
mtigating potential of his evidence of a troubled chil dhood.
Testinony during Barnard's trial revealed that his parents
di vorced when he was four years old and that he lived alone with
his nother until he was thirteen. His father was absent fromhis
life during this period. At age thirteen, Barnard was sent to
l[ive wwth his father, but had difficulties with him and

eventually lived with an uncle. Barnard's nother testified that

was unable to conclude that Barnard was afflicted with paranoid
delusions at the tine he coonmtted the capital offense. Because
Barnard did not present this evidence at trial, we cannot
consider it now See May v. Collins, 904 F.2d 228, 232 (5th Cr.
1990), cert. denied, 111 S. C. 770 (1991).
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she had been in a nental hospital four tines, but specified the
approxi mate date of her institutionalization for only one

occasi on, which apparently occurred after Barnard was ei ghteen
years old.® Barnard did not offer any affirmative evidence to
show that his nother received institutional care during his

chil dhood. Nor did he attenpt to show that his al cohol and drug
use or any nental inpairnment or psychol ogi cal problem was
attributable to his chil dhood experiences.

We reject Barnard's attenpt to portray this testinony as
mtigation evidence of permanent characteristics and disabilities
stemmng fromhis troubled chil dhood. Although the G aham
maj ority observed that a defendant who introduced evidence of the
adverse effects of a troubled chil dhood m ght well raise a Penry
issue, in this case, as in Gaham there was no evidence that
t hese chil dhood experi ences had any psychol ogi cal effect on
Barnard. G aham 950 F.2d at 1033. Accordingly, we find no
substanti al evidence that Barnard's "crimnal conduct was
"attributable to a di sadvant aged background, or to enotional and

ment al probl ens|. ] Id. (quoting Penry, 109 S. C. at 2947).
Nor are we convinced by Barnard's efforts to characteri ze

the record as raising the issue of an addictive disorder. The

scattered testinony recounting Barnard' s evidently frequent

epi sodes of heavy al cohol consunption, al cohol intoxication and

mar i j uana use does not denonstrate that the episodes were

6 Maude Barnard noted that she retired fromher job when she
had a nervous breakdown in the 1960s. Barnard was ei ghteen years
old in 1961.
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attributable to a permanent handi cap. Although the evidence
showed that Barnard was intoxicated at the tine of the offense,
"voluntary intoxication is not the kind of 'uniquely severe

per manent handi cap[] with which the defendant was burdened
through no fault of his own' that requires a special instruction
to ensure that the mtigating effect of such evidence finds

expression in the jury's sentencing decision." Cordova v.

Collins, 953 F.2d 167, 170 (5th Gr. 1992) (quoting G aham 950
F.2d at 1029). A juror who concluded that Barnard suffered from
al cohol i smor drug addiction would have necessarily relied solely
on specul ation to reach that conclusion. Accordingly, Barnard

cannot prevail on this claim See WIkerson, 950 F.2d at 1061

Barnard alternatively argues that the jury instruction on
his intoxication at the tinme of the crinme prevented the jury from
giving any mtigating consideration to this evidence unl ess
Barnard proved that he was so intoxicated that he was insane at

the tinme of the offense.” This instruction, he contends, did not

" During the puni shnent phase of Barnard's trial, the court
gave the following instructions to the jury:

You are instructed that under our |aw neither
i ntoxication nor tenporary insanity of mnd
caused by intoxication shall constitute any
defense to the comm ssion of crine. Evidence
of tenporary insanity caused by intoxication
shoul d be considered in mtigation of the
penalty attached to the offense.

By the term"intoxication" as used
herein is nmeant disturbance of nental or
physi cal capacity resulting fromthe
i ntroduction of any substance into the body.

By the term"insanity" as used herein,
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allow a juror who found that Barnard acted deliberately and was
not tenporarily insane at the tinme of the offense to give
mtigating effect to Barnard' s evidence of intoxication even
t hough the juror also found that the intoxication dimnished
Barnard' s capacity and mlitated in favor of a life sentence.
Therefore, he maintains that the mtigating thrust of this
evi dence of intoxication extended beyond the special issues.

In reviewi ng Barnard's state habeas petition, the trial
court determned that Barnard's failure to request a speci al
instruction or to object to this instruction at trial established
a procedural bar to consideration of this claim The Court of
Crim nal Appeals denied Barnard state habeas relief based on this
determ nation. The district court concluded that the state
habeas court's reliance on the state procedural bar was
unanbi guous and thus precluded it fromreaching the nerits of

this claimpursuant to Harris v. Reed, 489 U S. 255 (1989).

is neant, that as a result of the

i ntoxi cation the defendant either did not
know that his conduct was wong or he was
i ncapabl e of conform ng his conduct to the
requi renents of the law he allegedly

vi ol at ed.

Now i f you find fromthe evidence that
t he defendant, Harold Anpbs Barnard, Jr., at
the tinme of the comm ssion of the offense for
which he is on trial, was |aboring under
tenporary insanity as above defined, produced
by voluntary intoxication, then you may take
such tenporary insanity into consideration in
mtigation of the penalty which you attach to
the offense, if any.

12



We agree with the district court that the state procedural
bar precludes our review of this claim |In Selvage, the Texas
Court of Crimnal Appeals held that Selvage's Penry clai mwas not
procedurally barred under Texas | aw because it was "an assertion
of a right not previously recognized." 816 S.W2d at 391. This
rati onal e does not pertain here. |In contrast to Penry, Barnard
does not contend that the Texas special issues prevented the jury
from considering Barnard' s evidence of voluntary intoxication; he
asserts that the court's erroneous instruction prevented the jury
fromgiving full mtigating effect to his evidence of voluntary
intoxication. Since a jury can express the mtigating force of
evi dence of voluntary intoxication through the Texas speci al
i ssues, Barnard's failure to object to the additional instruction
on tenporary insanity resulted in the state procedural default of
this claim?

In his final Penry claim Barnard argues that evidence of
hi s good character, including evidence of his carpentry skills,

work history, and famlial responsibility and support?® fel

8 At the time of Barnard's trial, it was al ready well
established that a capital sentencing statute nust allow the
sentencer to consider "as a mtigating factor any aspect of a
defendant's character or record and any of the circunstances of
the of fense that the defendant proffers as a basis for a sentence
| ess than death." Lockett v. Chio, 438 U S. 586, 604 (1978)
(enphasis omtted); see also Jurek, 428 U S. at 271 (opinion of
Stewart, Powell & Stevens, JJ.).

 Three former enployers testified for Barnard and stated
that he was a conpetent worker and that they felt no fear for
thensel ves or their famlies when he was present. Barnard al so
i ntroduced evidence that he had worked to receive a General
Equi val ency Di pl oma, and that he spent tinme with his children and
supported his famly. Barnard's nother testified about how he

13



out side the scope of the second special issue. However, this
court has concluded that evidence of good character does not

require a special instruction under Penry. G aham 950 F.2d at

1032. Since the principal mtigating thrust of good character
evidence is to show that the defendant acted atypically in
commtting the capital crine, this evidence can find adequate
expressi on under second special issue. |1d. Specifically, the
Graham nmaj ority observed that

[u] nli ke Penry evidence, which can reduce

culpability where it is inferred that the

crime is attributable to the disability while

other sim/lar offenders have no such

"excuse," good character evidence provides no

variety of "excuse." Further, absent sone

unusual indication of an essentially

per manent adverse change in character (e.g.,

brain damage), to the extent that the

testinony is convincing that the defendant's

general character is indeed good it wll

al so, to essentially the sane extent, be

convincing that he will not continue to be a

threat to society.
ld. at 1033 (enphasis in original). Barnard, however, naintains
that, unlike the good character evidence offered in G aham the
mtigating potential of his good character evidence is not to
show t hat Barnard does not have the capacity for future viol ence.
Rat her, he contends, the evidence shows that his |life should be
spared despite his need to be placed in a controlled environnent.

To the extent that Barnard asserts that a capital sentencer

must be able to express the mtigating potential of evidence

unrelated to a defendant's cul pability or capacity for

hel ped to support her financially and around the house.
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rehabilitation, anple authority supports the contrary concl usion.

See, e.qg., Penry, 492 U. S. at 319 ("Underlying Lockett and

Eddi ngs is the principle that punishnent should be directly
related to the personal culpability of the defendant."); Tison v.
Arizona, 481 U S. 137, 149 (1987) ("The heart of the retribution
rationale is that a crimnal sentence nust be directly related to

the personal culpability of the crimnal offender."); Skipper v.

South Carolina, 476 U S. 1, 5 (1986) ("Consideration of a

def endant's past conduct as indicative of his probable future
behavior is an inevitable and not undesirable el enent of crim nal
sentencing[.]"). Further, Barnard portrays the qualitative
effect of this mtigating evidence in a way that continues to
bear on the question of Barnard's rehabilitative potential,°

whi ch is adequately addressed within the second special issue.
Thus, we find no nerit to this contention.

C. Unconstitutionally vague terns

Barnard contends that the Texas capital sentencing statute
was unconstitutionally applied to himbecause its operative terns
are so vague and indefinite that they deprive the jury of
meani ngf ul guidance in its sentencing deliberations. Wthout
clarifying instructions on ternms such as "probability" and

"del i berateness," he argues, the statute unduly restricts the
scope of the mtigating evidence which the jury can consider. To

support his contention, Barnard points out that in Penry, the

10 Barnard urges that the evidence denpbnstrates that he
could be safely enployed within a prison setting in a manner that
benefitted society.
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Suprene Court expressed doubt about whether the jury could give
effect to Penry's mtigating evidence of nental retardation and
child abuse "[i]n the absence of jury instructions defining the
term'deliberately."" 492 U S. at 323.

This claimis wthout nerit. Both the Texas Court of
Crim nal Appeals and this court have held that the common neani ng
of the term"deliberately" is sufficiently clear to allow the

jury to decide the puni shnent phase issues. Ellis v. Lynaugh

873 F.2d 830, 839 (5th Gir.), cert. denied, 493 U.S. 970 (1989).
In Penry, the Court was concerned that the trial court did not
direct the jury to consider Penry's nental retardation in a way
that bore fully on his noral culpability. The Court observed
that "Penry's nental retardation was relevant to the question
whet her he was capable of acting 'deliberately,' but it also 'had
relevance to [his] noral culpability beyond the scope of the
speci al verdict questio[n].'" 492 U S. at 322 (quoting Franklin
v. Lynaugh, 108 S. . at 2332) (alterations in original).
Barnard has not presented any evidence that would require

addi tional sentencing instructions pursuant to Penry. Thus, the
doubt expressed in Penry does not apply to Barnard's case. See
DeLuna, 890 F.2d at 722-23.

Moreover, Barnard fails to denonstrate that the jurors were
confused about the neanings of the challenged terns "probability"
and "society" as used in the second special punishnent issue. In
Jurek, the Suprenme Court rejected the petitioner's contention

that the second special issue was unconstitutionally vague. See
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428 U. S. at 274-75 (opinion of Stewart, Powell & Stevens, JJ.);
id. at 279 (Wite & Rehnquist, JJ. & Burger, C J., concurring)
("the issues posed in the sentencing proceedi ng have a common-
sense core of neaning and . . . crimnal juries should be capable
of understanding theni). W conclude that these terns "have a

pl ai n meani ng of sufficient content that the discretion left to
the jury was no nore than that inherent in the jury system

itself.” MIlton v. Procunier, 744 F.2d 1091, 1096 (5th G

1984), cert. denied, 471 U S. 1030 (1985).

D. | neffective assi stance of counsel

Finally, Barnard argues that he was denied effective
assi stance of counsel in violation of the Sixth Amendnment.
Specifically, he points out that his trial counsel (1) failed to
have a psychiatric expert evaluate Barnard; (2) failed to conduct
an adequate exam nation into Barnard's famly history; (3) failed
to obtain a nedical exam nation to determ ne whether Barnard
suffered frombrain danmage; and (4) allowed Barnard to testify in
his own defense at trial. These errors and om ssions, Barnard
contends, prejudiced his right to a fair trial.

We review an ineffective assistance of counsel clai munder

the two-prong standard enunciated in Strickland v. Washi ngt on,

466 U.S. 668 (1984). See, e.qg., WIlkerson, 950 F.2d at 1063.

Under Strickland, a defendant nust show

[flirst . . . that counsel's performance was
deficient. This requires show ng that
counsel nmade errors so serious that counse
was not functioning as the "counsel™

guar anteed the defendant by the Sixth
Amendnent. Second, the defendant nust show

17



that the deficient performance prejudiced the
defense. This requires show ng that
counsel's errors were so serious as to
deprive the defendant of a fair trial, a
trial whose result is reliable. Unless a

def endant nmakes both show ngs, it cannot be
said that the conviction or death sentence
resulted froma breakdown in the adversari al
process that renders the result unreliable.

Strickland, 466 U. S. at 687. W determ ne the reasonabl eness of
the chal | enged conduct by viewing the circunstances at the tine
of that conduct. 1d. at 690. Further, "[w e nmust strongly
presune that trial counsel rendered adequate assistance and that
the chal | enged conduct was the product of a reasoned trial

strategy." WIkerson, 950 F.2d at 1065 (citing Strickland).

Barnard fails to denonstrate that his counsel would have
reason to believe that Barnard suffered froma nental defect at
the tinme of the offense or trial. Thus, he cannot sustain the
argunent that his counsel was ineffective for failing to enpl oy
experts to explore the psychol ogical, nedical or physical origins
of Barnard's nental condition. Likew se, he does not show that
counsel's investigation into Barnard's famly background was
unreasonably deficient. Counsel elicited testinmony from
Barnard' s not her, who favorably described sone of Barnard's
personal characteristics to the jury. Barnard also fails to
provi de factual support for the allegations of childhood negl ect
t hat he urges would have cone to light had counsel conducted a
nmore thorough investigation. As such, he fails to show that his

counsel perforned in a constitutionally deficient nmanner.
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Mor eover, Barnard does not denonstrate that his trial
counsel's decision to waive Barnard's Fifth Arendnent right not
to testify constitutes ineffective assistance of counsel.
Barnard argues that this waiver resulted in the extraction of
incrimnating testinony, sone of which was elicited by defense
counsel hinself, concerning Barnard's participation in and
preparation for the crinme. However, as the district court
observed, he has not denonstrated that trial counsel neglected to
wei gh the possible harmfrompotentially incrimnating testinony
agai nst the need for Barnard to testify in favor of the defense
theory of his case. Nor does Barnard show that but for this
alleged error, the result of the proceedi ng woul d have been
different. The jury already had consi derabl e evidence before it
to find that Barnard planned to participate and acted
deli berately in commtting the crine.

Since Barnard's allegations do not satisfy the Strickl and

test, we find no nerit tothis claim?® |In addition, we reject
Barnard's assertion that he is entitled to an evidentiary hearing
on the issue of ineffective assistance of counsel to nake
findings of fact as to whether counsel's decisions were grounded
in a deliberate trial strategy. The reliance of the trial court

and the federal district court on this rationale in denying

11 Barnard makes ot her conclusory allegations that his
counsel rendered ineffective assistance. |In the absence of a
speci fic show ng of how these alleged errors and om ssions were
constitutionally deficient, and how they prejudiced his right to
a fair trial, we conclude that there is no nerit to these
addi tional contentions. See Knighton v. Mggio, 740 F.2d 1344,
1349 (5th Gr.), cert. denied, 469 U S. 924 (1984).
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relief derived froma |egal presunption dictated by Strickl and,

see 466 U. S. at 690, not from any unsubstanti ated specul ati on on
the record. Because Barnard fails to present allegations
sufficient to overcone this presunption, we conclude that he is
not entitled to an evidentiary hearing. See Ellis, 873 F.2d at
840. 12
1. CONCLUSI ON
For the foregoing reasons, we AFFIRM the decision of the

district court and VACATE the stay of execution.

2 1'n his supplenental brief, Barnard argues for the first
time that the prosecution's closing argunent violated his
constitutional rights because it erroneously permtted the jury
to presune fromthe nere act of shooting that Barnard intended to
kill the victim As Barnard did not present this argunent in his
opening brief, we conclude that it is waived. See United States
v. Mller, 953 F.2d 866, 874 (5th Gr. 1992); United States v.
Mejia, 844 F.2d 209, 214 n.1 (5th Gr. 1988). Moreover, because
Barnard did not raise this claimeither before the trial court on
state habeas review, or before the federal district court, we
cannot consi der the claimhere.
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