IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 90-1599

WLLIAM L. WLEY,
Peti ti oner- Appel | ant,
V.
STEVE W PUCKETT, Superintendent,
M ssi ssippi State Penitentiary, and
M KE MOORE, Attorney General,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of M ssissippi

(July 20, 1992)

Before PCOLI TZ, Chief Judge, KING and GARWOOD, Circuit Judges.
KING Circuit Judge:

WlliamL. Wley, a Mssissippi prisoner under a sentence of
death, appeals fromthe district court's denial of his petition
for a wit of habeas corpus. He raises six distinct issues for
our review, including a claimthat his sentence shoul d be
i nval i dated because it was based in part on the aggravating
circunstance that the nurder was "especially heinous, atrocious

or cruel." After hearing oral argunent,! we reserved deci sion

1 Chief Judge Clark participated in the hearing of this
appeal, but resigned fromthe court on January 15, 1992. Judge
Carol yn Di neen King was substituted on the panel.



until the Suprenme Court determ ned whether d enons v.

M ssissippi, 494 U. S. 738 (1990), the case upon which the

aggravating circunstance clai mwas founded, could be applied
retroactively to persons such as Wl ey whose death sentences
becane final before that decision was issued. The Court has now

decided in Stringer v. Black, 112 S. C. 1130 (1992), that

C enpbns did not announce a new rule for purposes of Teaque v.
Lane, 489 U S. 288 (1989), and so may be applied retroactively.
After receiving supplenental briefing on the effect of Stringer,

we are prepared to rule on all of Wley's clains.

| . BACKGROUND AND PROCEDURAL HI STORY

On August 22, 1981, after J.B. Turner and his daughter
cl osed the conveni ence store Turner operated in DeSoto County,
M ssissippi, Wley energed froma hiding place and fired three
shots froma shotgun. Turner's daughter, Patricia Harvey, was
injured, and Turner died on the scene. WIley took a small noney
box containing $350 to $400 and fled, |eaving the shotgun.
Federal agents connected the shotgun to Wley, and Wl ey was
eventual ly arrested in Menphis, Tennessee. WIley confessed to
the robbery and nurder and was tried for capital nurder.

Wl ey was convicted of capital nmurder, which in M ssissipp
i ncludes a nmurder commtted in the course of a robbery, and
sentenced to death. On appeal, the M ssissippi Suprenme Court
affirmed the conviction, but reversed the death sentence because

of i nproper coments by the prosecutor. Wley v. State, 449 So.




2d 756 (M ss. 1984). The second sentencing hearing resulted in a
second death sentence. This tine the M ssissippi Suprene Court

affirmed. Wley v. State, 484 So. 2d 339 (Mss.), cert. denied,

479 U. S. 906 (1986) (Wley Il1). WIley then sought post-
conviction relief under the M ssissippi Uniform Post-Conviction
Coll ateral Relief Act, Mss. Code Ann. 8§ 99-39-1 et seq. (Supp.
1991). The M ssissippi Suprene Court again denied relief. Wley
v. State, 517 So. 2d 1373 (M ss. 1987), cert. denied, 486 U S

1036 (1988) (Wley I1l). The court refused to hear eight of
Wley's clains because they had al ready been |litigated on direct
appeal and were thus res judicata under state law. |1d. at 1377.
The court refused to hear an additional eight clains on the
ground that they had not been raised at trial or on direct appeal
and were therefore procedurally barred. 1d. at 1378. On the
only clains open for review, the court held that Wl ey had not
been deprived of effective assistance of counsel at the trial or
sentencing. 1d. at 1382-83.

Wley then initiated habeas proceedings in federal district
court. The court held seven clains procedurally barred. It
reviewed the remaining clains on the nerits, but found that none
warranted relief. |In addition, it refused to grant an
evidentiary hearing on Wley's claimthat he was denied effective
assi stance of counsel.? W granted a certificate of probable

cause to appeal .

2 We will describe nore fully the district court's hol di ngs
in our discussion of those clains presented on appeal.
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Wley asks us to review the follow ng issues, all of which
relate to the second sentencing hearing:

1. Whether the death sentence is invalid under the Eighth
Amendnent because (a) the jury was instructed to consider
whet her the nurder was "especially heinous, atrocious or
cruel” and (b) the jury found two aggravating circunstances
(murder for robbery and murder for pecuniary gain) arising
out of the sanme conduct.

2. Whether the district court erred in holding that Wl ey
was not entitled to an evidentiary hearing on his claimthat
he received ineffective assistance of counsel at the

sent enci ng phase.

3. Whether the prosecution's exclusion of all but one black
juror fromthe sentencing jury violated Batson v. Kentucky,
476 U.S. 79 (1986).

4. \Whether the prosecutor inproperly referred to the
character of the victim

5. Whet her several statenents nmade by the prosecutor
deprived Wley of a fair trial.

6. Whether the introduction of photographs of the victimwas
undul y prejudicial.

I'1. AGGRAVATI NG Cl RCUMSTANCES CLAI MS

Under M ssissippi law, the jury may i npose a death sentence
on a person convicted of capital nmurder if it finds one or nore
statutorily defined aggravating circunstances, and then
determ nes that the aggravating circunstance or circunstances
outwei gh any mtigating circunstances. Mss. Code Ann. § 99-19-
101 (Supp. 1991). Msssissippi is, therefore, what has been
termed a "weighing" state. Stringer, 112 S. C. at 1136. At
Wley's sentencing, the trial judge instructed the jury, over
Wley's objection, that it could consider four aggravating
circunstances. These were (1) whether the capital offense was
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commtted during the comm ssion of an attenpt to commt the crine
of robbery; (2) whether the capital offense was conmtted for
pecuniary gain; (3) whether the capital offense was especially
hei nous, atrocious or cruel; and (4) whether the defendant was
previously convicted of a felony involving the use or threat of
violence to the person. Wley Il, 484 So. 2d at 350. 1In a
witten verdict, the jury stated that it found the first three
aggravating circunstances. The jury further stated that the
mtigating evidence did not outweigh the aggravating

ci rcunst ances, and accordingly sentenced Wley to death. WIley
I'l, 484 So. 2d at 342. Wley objects that his death sentence is
invalid under the Ei ghth Amendnent for two reasons: the
"especi al ly hei nous" aggravating circunstances was too vague and
i npreci se to channel the sentencer's discretion, and the robbery

and pecuniary gain circunstances were duplicative.

A. "Especially Hei nous" Aggravating G rcunstance

Nearly two years after Wley's death sentence becane final,
the Suprenme Court invalidated a death sentence in which the jury
had consi dered the "especially hei nous, atrocious or cruel”
aggravating circunstance wthout being given a limting

instruction. Mynard v. Cartwight, 486 U S. 356 (1988). The

Court found, first, that the |anguage of the aggravating

ci rcunstance was so vague and inprecise as to risk inposition of
the death penalty in an arbitrary and capricious manner. 1d. at
364. Second, the Court found that the Cklahoma Court of Crim nal

Appeal s had failed to apply a limting construction to the vague



aggravating circunstance when reviewi ng the defendant's death
sentence. The Gkl ahoma court's nere conclusion that the evidence
supported the jury's finding of the aggravating circunstance was,
in the view of the Suprene Court, insufficient to "cure the
constitutional infirmty of the aggravating circunstance." 1d.

Maynard was based in |arge part on Godfrey v. Georgia, 446 U S

420 (1980), in which the Court had identified simlar flaws in
Ceorgia's use of the aggravating circunstance that the murder
"was outrageously or wantonly vile, horrible or inhuman in that
it involved torture, depravity of mnd, or an aggravated battery
to the victim" [d. at 422. As in Maynard, the jury in Godfrey
had been instructed only in the bare words of the statute and the
state suprene court failed to apply a limting construction to

t he aggravating circunstance when revi ewi ng the death sentence.

See Godfrey, 446 U.S. at 428-29.

Shortly after Maynard was deci ded, the Court was confronted
with the question whether, in a weighing state, infection of the
capital sentencing determ nation with a vague aggravating factor

required invalidation of the death sentence. |In O enons v.

M ssissippi, 494 U. S. 738 (1990), the Court answered this

gquestion in the negative but required that an appellate court
review ng the sentence focus carefully on the role the invalid
factor played in the process. As in Maynard and the instant

case, the denpbns jury had not received a limting instruction
further defining the concept of an "especially heinous, atrocious

or cruel” killing. Inplicit in the opinion was the assunption



that this anmbunted to constitutional error. See Stringer, 112 S

. at 1139; denons, 494 U S. at 756 n.1 (Blackmun, J.,
concurring in part and dissenting in part). The questions in
C enbns were whether the Sixth and Ei ghth Anendnents barred the
state appellate court from uphol ding the death sentence despite
the jury's use of a vague aggravating factor and whether, if an
appel l ate court could do so, the M ssissippi Suprene Court had
conducted the proper analysis of C enobns's sentence.

The Court first concluded in denbns that nothing in the
Sixth or Eighth Anendnents prevents an appellate court that has
i nval i dated an aggravating factor fromrewei ghing the remaining
val id aggravating factors and the mtigating evidence. Wth
respect to the argunent that this would infringe on a defendant's
jury trial right, the Court pointed out that it had never
required "that a jury inpose the sentence of death or make the
findings prerequisite to inposition of such a sentence."” 1d. at
745.3% | n response to the argunent that this would violate the
Ei ghth Amendnent, the Court pointed out the nunmerous ways in

whi ch appellate courts becone involved in review ng death

3 This conclusion rested in large part on Cabana v.
Bul | ock, 474 U. S. 376 (1986), in which the Court had held that an
appel l ate court can nake the findings of intent to kill required
under Ennund v. Florida, 458 U S. 782 (1982), for the inposition
of a death sentence. The Court also rejected the subsidiary
argunent that, because Mssissippi law permts only a jury to
i npose a death sentence, allowing the appellate court to do so
woul d transgress a liberty interest in having a jury nmake al
determ nations relevant to the sentence. {enons, 494 U S. at
746-47.




sent ences* and concl uded that appellate courts were capabl e of
gi ving defendants the "individualized and reliable sentencing
determ nation" denmanded by the Ei ghth Amendnent. [|d. at 748-49.
Havi ng determ ned that an appellate court could sal vage a
deat h sentence by rewei ghing aggravating and mtigating
circunstances, the Court turned its attention to whether the
M ssi ssi ppi Suprene Court actually had done so. At this point,
the Court recognized two nethods by which the state court could
have rewei ghed, but was not certain which course the state court
had taken. The state court m ght have been rewei ghing by (1)
including in the bal ance the "especially heinous" factor as
limted by prior decisions of the M ssissippi Suprene Court or
(2) elimnating the "especially heinous" factor altogether and
rewei ghing the remai ning valid aggravating circunstance agai nst
the mtigating evidence. |d. at 751. As for the latter, the
Court observed that the M ssissippi Suprenme Court may not have
rewei ghed at all, but sinply applied a rule of "automatic
af fi rmance"” when at | east one valid aggravating factor renains.
Such a rule was not, in the Court's view, a proper nethod of
rewei ghing, as it would not involve an actual reconsideration of
the m x of aggravating and mtigating circunstances necessary to
satisfy the Eighth Anmendnent's requirenent of individualized
sentencing. 1d. at 752. Wth respect to the forner, the Court

did not elaborate, but it seens to have been referring to its

4 Making Ennund findings is a prinme exanple of appellate
courts' involvenent in the review of capital sentences.
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approval of appellate courts' application of a proper limting
construction to an aggravating circunstance that has been vaguely

defined by statute. See Proffitt v. Florida, 428 U S. 242, 255-

56 (1976) (opinion of Stewart, Powell & Stevens, JJ.) (approving
Florida death penalty statute in part because state suprene court
adopted limting construction of "especially heinous" factor).
The Court in denons also approved of an alternative route
to affirmance -- harnml ess error analysis. Again, however, it was
not clear whether the M ssissippi Suprene Court had done so in
its opinion affirmng C enons's death sentence. The Court
indicated its approval of two nethods of harml ess error anal ysis:
the state court could ask whet her beyond a reasonabl e doubt the
sentence woul d have been the sane had the vague aggravati ng
ci rcunst ance not been injected into the mx, or the court could
ask whet her beyond a reasonabl e doubt the sentence woul d have
been the sanme had the circunstance been properly defined in the

jury instructions. denons, 494 U S. at 753-54; see also Sochor

v. Florida, --- US ---, 112 S. . 2114, 2123 (1992). In
remandi ng, the Court enphasized that state appellate courts are
not required to reweigh or enploy harm ess error anal ysis, but
that these are constitutionally perm ssible nethods of sal vagi ng
a death sentence based upon an invalid or inproperly defined
aggravating circunstance. denons, 494 U S. at 754.

Maynard and C enons clearly dictate the concl usion that
there was constitutional error in instructing the jury in the

bare words of the statute. Thus, our first task is to determ ne



whet her the M ssissippi Suprenme Court articul ated any
constitutionally perm ssible basis for uphol ding the death
sentence.® W agree with Wley that the M ssissippi Suprene

Court neither elimnated the "especially heinous" factor fromthe
m x and rewei ghed the remai ni ng aggravati ng circunstances agai nst
the mtigating evidence, nor engaged in any of the forns of

harm ess error analysis sanctioned in O enons. Rather, the
court, after reciting the limting construction it had previously
adopted for the "especially heinous" factor, nerely held that the
evi dence supported the factor as narrowed. Wley I, 484 So. 2d
at 353-54. That it did not reweigh or performharnm ess error
analysis is not surprising. |Its decision was rendered in 1986,
two years before Maynard, and at that tinme the M ssissippi
Suprene Court did not find any constitutional infirmty in

subm tting the "especially heinous" factor to the jury wthout a
limting instruction. Thus, the court had no need to elimnate
an i nproperly defined factor and rewei gh or perform harnl ess

error analysis. Conpare Cenpbns v. State, 535 So. 2d 1354 (M ss.

1988) (post-Maynard decision in which court recognized difficulty

wth "especially heinous" factor), vacated and renanded, 494 U. S
738 (1990). Wley thus argues that, as in denons, the case nust

go back to the M ssissippi Suprene Court.

° To the extent the district court held that the death
sentence could automatically be affirmed so long as valid
aggravating factors renmai ned, this conclusion was erroneous in
Iight of d enpbns.
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We cannot agree with the State's contention that the
M ssi ssi ppi Suprene Court cured the sentencing error when it
applied its narrowi ng construction to the "especially hei nous"
circunstance and found that the evidence supported the finding of
the circunstance as narrowed. Wthout a doubt, the Suprene Court
has consistently held that the use of a vague aggravati ng
ci rcunst ance poses no Eighth Amendnent problem so |long as the

state appellate courts apply a proper narrow ng construction.

See G egqg v. Georgia, 428 U S. 153, 201 (1976) (joint opinion)
(Georgia's "outrageously vile" circunstance not vague so | ong as
state suprene court applies limting construction); Proffitt, 428
US at 255 (Florida's "especially heinous" circunstance upheld
because state suprene court had already adopted limting

construction); Walton v. Arizona, --- US ---, 110 S. C. 3047,

3058 (1990) (death sentence upheld where state suprene court
appl i ed proper narrowi ng construction to "especially hei nous,

cruel or depraved" factor); Lews v. Jeffers, --- US ---, 110

S. Ct. 3092, 3100 (1990) (sane). Cf. Godfrey, 446 U S. at 432-33
(striking down death sentence where "outrageously vile"

ci rcunst ance was used because Ceorgia Suprene Court failed to
apply limting construction); Mynard, 486 U S. at 363-64

(Ckl ahoma Court of Crimnal Appeals' failure to apply a limting
construction to Okl ahoma's "especially hei nous" factor rendered
death sentence infirm. But after O enons and Stringer, it is
clear that an appellate court nust do nore than sinply find that

the aggravating circunstance as |imted is supported by the
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evidence. Rather, once it makes this finding, the appellate
court nust either performthe weighing function by incorporating
in the mx the aggravating circunstance as |imted, or it nust
perform harm ess error anal ysis by asking whether, beyond a
reasonabl e doubt, the death sentence woul d have been i nposed had
t he aggravating circunstance been properly defined in the jury
instructions.® Here, all the M ssissippi Suprenme Court did was
set forth its limting construction of the "especially heinous”
factor and then conclude that there was enough evidence in the
record to support the factor as limted. It did not perform
anyt hing resenbling the kind of reweighing or harm ess error

anal ysi s descri bed above.

G enpns and Stringer together dictate this result. J enbns
indicates that it would have viewed the state suprene court as
having reweighed if that court had "reweigh[ed] the mtigating
circunst ances and both aggravating factors by applying the proper
definition to the 'especially heinous' factor." denbns, 494
U S at 751. Later, in describing its conception of reweighing,

the Court pointed out that Lockett v. Onhio, 438 U S. 586 (1978),

and Eddings v. klahoma, 455 U. S. 104 (1982), require the

sentencer to consider all mtigating evidence in inposing a death

6 O course, the appellate court may reweigh by elimnating
the aggravating factor altogether, and it also nay perform
harm ess error anal ysis by asking whet her, beyond a reasonabl e
doubt, the death sentence woul d have been i nposed had the vague
aggravating factor never been submtted to the jury. The options
di scussed in the text describe the courses an appellate court may
followif it decides to incorporate the aggravating factor as
[imted.
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sentence; a failure to reevaluate "the mx of mtigating factors
and aggravating circunstances,"” O enons, 494 U. S. at 752, neans
that the appellate court's review does not qualify as rewei ghing.
Mor eover, in speaking of harm ess error analysis, the Court in
Cenons is clear that an appellate court does not sinply apply

the limting construction, but nmust inquire into "whether beyond

a reasonabl e doubt the result woul d have been the sane had the

especi al | y hei nous aggravating circunstance been properly defined
inthe jury instructions.” [d. at 754 (enphasis added). This

i nposes a burden which obviously is nore exacting than the burden
of finding that the evidence supports the narrowed aggravating
factor.

Stringer nmakes these points even nore clearly by enphasizing
the infirmty of a vague aggravating circunstance in a wei ghing
state. Stringer initially points out the critical inportance in
a weighing state of "defin[ing] [aggravating circunstances] with
sone degree of precision.” Stringer, 112 S. . at 1136. This
is due to the fact that aggravating factors in a weighing state
do not sinply narrow the class of persons eligible for the death
penalty, as in Georgia, but rather lie at the very heart of the
sentencer's ultimate decision to i npose a death sentence.

Consequent |y,

[a] | though we ... held in denbns v. Mssissippi that [when
the sentencing process is infected with an invalid
aggravating factor] a state appellate court could reweigh
the aggravating and mtigating circunstances or undertake
harm ess-error analysis, we have not suggested that the

Ei ghth Amendnent permts the state appellate court in a

wei ghing State to affirma death sentence wi thout a thorough

13



analysis of the role an invalid aggravating factor played in
t he sentenci ng process.

ld. The Court enphasized this point one paragraph |ater:
In order for a state appellate court to affirma death
sentence after the sentencer was instructed to consider an
invalid factor, the court nust determ ne what the sentencer
woul d have done absent the factor. Oherw se, the defendant
is deprived of the precision that individualized
consi deration demands under the Godfrey and Maynard |ine of
cases.
ld. at 1136-37. The key to the requirenent of such cl ose
appellate scrutiny lies in the nature of weighing. In a system
such as Georgia's, the jury uses aggravating circunstances to
determ ne whether the defendant is eligible for death; if it
finds at |least one, it then considers all the evidence adduced at
the guilt-innocence and sentenci ng phases in determ ning whether

death is the appropriate penalty. |[d. at 1136; Zant v. Stephens,

462 U. S. 862, 872 (1983). Thus, the jury's use of an invalid
aggravating circunstance in determning death-eligibility does
not infect the ultimate decision to inpose a death sentence and
the sentence may be upheld so long as the appellate court
determnes that the invalid factor nade no difference. See
Stringer, 112 S. C. at 1137. In a weighing state, in contrast,
the process of determining that death is the appropriate penalty
-- that is, the weighing process -- is skewed when the sentencing
body is told that it may include an invalid factor inits
decision. "A vague aggravating factor used in the weighing
process is in a sense worse [than in the CGeorgia system, for it
creates the risk that the jury will treat the defendant as nore
deserving of the death penalty than he m ght otherw se be by
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relying upon the existence of an illusory circunstance.” [d. at
1139. Thus, a court review ng a death sentence in which the
wei ghi ng process has been skewed may not sinply apply a limting
construction to the factor that has skewed the wei ghing, but nust
al so reconsider the entire m x of aggravating and mtigating
circunstances presented to the jury.’

In addition, we cannot agree with the State that the
M ssi ssi ppi Suprenme Court actually perfornmed a harm ess error
analysis. The words "harml ess error” are not used in connection
with the invalid aggravating factor, and there is no indication

that the court gave the kind of "close appellate scrutiny of the

" Qur conclusion that a state appellate court may not
sinply apply a limting construction to a vague aggravati ng
circunstance is not inconsistent wth Walton v. Arizona, --- U S
---, 110 S. . 3047 (1990), or Lewis v. Jeffers, --- U S ---,
110 S. C. 3092 (1990). Both cases involved the Arizona capital
sentenci ng schene, which, as described by the Suprene Court,
appears to be a weighing system And, in both cases, the Court
uphel d death sentences in which the sentencer (a trial judge)
used Arizona's "especially heinous, cruel or depraved”
aggravating circunstance. Even if the trial judge did not apply
the limting construction (as he is presuned to do, Walton, 110
S. G. at 3057; Sochor v. Florida, --- US ---, 112 S. C. 2114,
2121 (1992)), the sentences were not constitutionally infirm
because the Arizona Suprene Court applied an acceptabl e narrow ng
construction on direct review. However, the Arizona Suprene
Court in both cases did not sinply find that the evidence
supported the aggravating circunstances as |imted; rather, it
al so reconsidered the mtigating evidence and concl uded t hat
there was insufficient mtigating evidence to call for |eniency.
Walton, 110 S. C. at 3053; Jeffers, 110 S. C. at 3097. Thus,
the Arizona Suprene Court's review constitutes the kind of
rewei ghing required by denons and Stringer. In the case before
us, by contrast, the M ssissippi Suprenme Court never reconsidered
the mtigating evidence against the "especially hei nous"
circunstance as narrowy construed. This runs afoul of the need
to "give defendants the individualized treatnent that would
result fromactual reweighing of the mx of mtigating factors
and aggravating circunstances." denons, 494 U S. at 752
(citation omtted).
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inport and effect of invalid aggravating factors," Stringer, 112
S. . at 1136, that nust acconpany the nodes of harnl ess error

anal ysis described in denpbns. See Sochor, 112 S. . at 2123 (a

pl ain statenent that a death sentence which incorporates an
inval id aggravating factor survives harm ess error enquiry is
preferable to sinply citing cases); id. (O Connor, J.
concurring) (denons requires nore than a bald statenent that
error was harm ess).?®

Because only the M ssissippi courts can determ ne the proper
approach to Wley's sentencing, we nust vacate the judgnent of
the district court insofar as it holds that the basing of Wley's
sentence on the "especially heinous" aggravating circunstance did
not offend the Ei ghth Amendnent. The district court is,
therefore, directed to issue the wit of habeas corpus unless the
State of Mssissippi initiates appropriate proceedings in state
court within a reasonable tine after the issuance of our mandate.
Because a new sentencing hearing before a jury is not
constitutionally required, the State of Mssissippi nmay initiate

what ever state court proceedings it finds appropriate, including

seeking a life sentence. Cf. Bullock v. Cabana, 784 F.2d 187,
187 (5th Cr. 1986) (on remand from Suprene Court) (leaving State

8 In afinal attenpt to avoid further proceedings in state
court, the State asserts that this court can perform harm ess
error analysis itself. denons and Stringer are quite clear,
however, that any such anal ysis nust be perforned by the state
courts. See Oenobns, 494 U. S. at 752; Stringer, 112 S. C. at
1136; see also Barclay v. Florida, 463 U S. 939 (1983) (state
appel l ate courts could apply harm ess error anal ysis when
reviewi ng death sentence inposed by judge who relied in part on
i nvalid aggravating factor).
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with choice of obtaining a determnation fromits own courts of
factual question which could be decided by either jury or

appel l ate court); Reddix v. Thigpen, 805 F.2d 506, 517 (5th Gr.

1986) (sane).?®

Wl ey argues that placing this case back in the M ssissipp
courts wll necessarily result in a new sentencing hearing, thus
nmooting the other clains he raises in this appeal. He contends

that the M ssissippi Suprene Court's decision in the d enbns

remand, Cenons v. State, 593 So. 2d 1004 (M ss. 1992),
establishes that that court will not performeither the

rewei ghing or harm ess error anal ysis sanctioned by the U S
Suprene Court, but instead wll automatically remand to the state
trial court for resentencing. OQur analysis of the opinion in the
d enons remand, however, indicates that a new sentencing hearing
is not absolutely required under state law. Therefore, because
Wl ey may again receive a death sentence based on the 1984
sentencing trial, we wll, in the interest of judicial econony,

consider Wley's clains arising out of that proceedi ng.

° W note that, although the district court in this habeas
proceedi ng cannot remand directly to the M ssissippi Suprene
Court as did the U S. Suprenme Court in the direct appeal in
C enpbns, M ssissippi procedures permt the State to place a case
directly before the M ssissippi Suprene Court when a federal
district court has granted a wit of habeas corpus and left to
the State the task of initiating appropriate proceedings. In
Reddi x and Bul |l ock, two habeas cases in which the federal court
vacated the petitioners' death sentences in order to enable the
state courts to nake factual findings necessary for inposition of
the death penalty, but in which the relevant findings could be
made at either the trial or appellate level, the State nade a
nmotion to reinstate the death sentence directly in the Suprene
Court of Mssissippi. Reddix v. State, 547 So. 2d 792, 794
(Mss. 1989); Bullock v. State, 525 So. 2d 764, 765 (M ss. 1987).
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Wley is correct only about the M ssissippi Suprenme Court's
view on the propriety under state law of reweighing. Inits

recent decision in Cenons v. State, the M ssissippi Suprene

Court held that state |aw precludes it from rewei ghi ng
aggravating and mtigating factors to determ ne whether the death
penalty is warranted. Analyzing Mss. Code Ann. 8§ 99-19-101,

whi ch provides that the jury inposes the death penalty, and M ss.
Code Ann. 8§ 99-19-105, which sets forth criteria for review of
deat h sentences by the M ssissippi Suprene Court, the court held:

From these statutory provisions, two things are clear: only

the jury, by unani nous decision, can inpose the death

penalty; as to aggravating circunstances, this Court only
has the authority to determ ne whet her the evidence supports
the jury's or judge's finding of a statutory aggravating
circunstance. There is no authority for this Court to
rewei gh remai ni ng aggravating circunstances when it finds
one or nore to be invalid or inproperly defined, nor is

there authority for this Court to find evidence to support a

proper definition of an aggravating circunstance in order to

uphol d a death sentence by rewei ghing. Finding aggravating
and mtigating circunstances, weighing them and ultimately

i nposi ng a death sentence are, by statute, left to a

properly instructed jury.
593 So. 2d at 1006.

The court did not, however, find that state |aw precluded it
fromperformng harm ess error analysis. The court essentially
concurred in the view of the U S. Suprene Court that use of the
invalid aggravating factor was not likely to be harm ess beyond a
reasonabl e doubt in O enons' sentencing, where only two
aggravating circunstances were argued to the jury and the State's
argunent at sentencing was devoted al nost entirely to the
"especially heinous" circunstance. Moreover, the M ssissipp
Suprene Court found that the error was not harnl ess beyond a
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reasonabl e doubt because it was not convinced that the jury would
have found the "especially heinous" factor had it been properly
defined in the jury instructions. |d. at 1007. Nothing in the
opi ni on, however, suggests that a harm ess error analysis is not
permtted under state law. The M ssissippi Suprene Court
actual ly asked whether the error was harnl ess beyond a reasonabl e
doubt, but found that it was not. Thus, although it renmanded to
the state trial court for resentencing in O enons, there is no
guarantee that it would do so in this case. Accordingly,
returning this case to the M ssissippi courts will not
necessarily nmoot Wley's other federal clains. W proceed nowto
consi der those cl ai ns.

B. Robbery and Pecuniary Gain Agqgravating C rcunstances

Wley levels a second challenge to the use of aggravating
circunstances. He contends that, in considering the "robbery"
and "pecuniary gain" circunstances, the jury "was encouraged to
doubl e the aggravating wei ght of evidence already fully
considered in the context of another statutory aggravating
circunstance." He contends that the use of two aggravating
circunstances that described the same conduct?®® failed to channel
and [imt the jury's discretion to inpose the death sentence, and
therefore resulted in an arbitrary death sentence in violation of

the Ei ghth Anendnent.

10 Murder for pecuniary gain could refer to conduct
different than nurder commtted in the course of a robbery, as
the former nmay enconpass nmurder-for-hire. 1In this case, there
were no instructions differentiating anong the two, and under the
facts of the case both could only refer to the sane conduct.
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A nunber of state courts have expressed di sapproval of the
use of both the "robbery" and "pecuniary gai n" aggravating
factors when both would apply to the sanme conduct, including (as
of 1991) M ssissippi.! These courts have not found this result
dictated by the Ei ghth Amendnent, but instead have relied on
state law. |If Wley were relying purely on state law in raising
this claim we would agree with the State that our consideration

of the claimis barred. See Pulley v. Harris, 465 U. S. 37, 41

(1984). But Wley has raised federal constitutional objections,
so our powers as a federal habeas court are properly invoked.
Having said that, there is an i ndependent bar to our

consideration of this claim WIley asks us to create a "new

rule” within the neaning of Teaque v. lLane, 489 U.S. 288 (1989),

and apply it retroactively to him and he does not cone within
either of the exceptions to the Teague doctrine. ?

Under Teaque, new rules of constitutional crimnal procedure
wi |l not be announced on federal habeas review unless one of two

narrow exceptions applies. 489 U S. at 311-13; Saffle v. Parks,

494 U.S. 484, 488 (1990); Penry v. Lynaugh, 492 U. S. 302, 313

11 Cook v. State, 369 So. 2d 1251, 1256 (Ala. 1978); People
v. Bigelow, 37 Cal. 3d 731, 209 Cal. Rptr. 328, 691 P.2d 994,
1006 (1984); Provence v. State, 337 So. 2d 783, 786 (Fla. 1976),
cert. denied, 431 U S. 969 (1977); WIllie v. State, 585 So. 2d
660, 680-81 (Mss. 1991); State v. Rust, 197 Neb. 528, 250 N W 2d
867, 873-74 cert. denied, 434 U S. 912 (1977); State v.
Gidewell, 663 P.2d 738, 743 (la. Cim App. 1983).

12 The retroactivity issue was not raised by the State,
but, as did the Court in Teaque, 492 U S. at 300, we may consider
it sua sponte. Smth v. Black, 904 F.2d 950, 981 n.12 (5th Cr.
1990), vacated and renmanded on ot her grounds, --- US ---, 112
S. . 1463 (1992).
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(1989). In the nowfamliar parl ance, a case announces a new
rule when it breaks new ground or inposes a new obligation on the
States or the Federal Governnent.' O, '[t]o put it differently,
a case announces a newrule if the result was not dictated by

precedent existing at the tine the defendant's conviction becane

final."" Penry, 492 U S. at 314 (citing Teague, 489 U S. at 301)

(brackets in Penry; enphasis in Teaqgue); see also Butler v.

McKel lar, 494 U. S. 407, 412 (1990); Stringer, 112 S. C. at 1135.
These principles primarily serve federalismconcerns: they

val idate state courts' reasonable, good faith reliance on
precedents existing at the tinme they rendered their decisions,
Butler, 494 U S. at 414, and reduce the tendency of federal
habeas review to undermne the finality of state crimna

convi cti ons. See Teague, 489 U.S. at 308-09.

Al t hough Wley spends very little tine arguing this claimin
his brief® and cites no cases in support of the rule he seeks,
we perceive his claimto be based on the well -established
principle that, when the proposed penalty is death, the
sentencer's discretion nust be channelled and limted so to as to
avoid inposition of the penalty in a "wanton or freakish" manner.

G egg, 428 U S. at 188-89 (quoting Furman v. Ceorgia, 408 U. S.

238, 310 (1972) (Stewart, J., concurring)); see also Stephens,

462 U. S. at 874; Walton, 110 S. C. at 3061 (Scalia, J.,
concurring in part and concurring in the judgnent) (listing the

many ways the Court has described this basic principle). Saying

¥ It was not raised at oral argunent.

21



that his claimis "based on" this principle, however, is not the
sane as saying his claimis dictated by precedent. A death-
sentenced petitioner could raise any nunber of objections to the
use of aggravating circunstances and contend that all flow from
the basic Ei ghth Amendnent narrowi ng requirenent. Wre a habeas
petitioner able to spark creation of a newrule sinply by

i nvoking G egq and its progeny, the practical limts the Court
has placed on retroactive application of new rules would be al
but eviscerated in the Ei ghth Anmendnent capital sentencing

cont ext .

In order for Wley's sought-after rule not to be consi dered
new, we think it nust be dictated by precedent nore specific than
G eqq and the cases repeating its essential principle. 1In the
only Suprene Court case holding that a rule which ultimtely
derived fromthe G eqgqg principle was not a new rule, the Court
did not base its decision on G eqgg or the generalized requirenent
that state capital sentencing statutes narrow the class of
persons eligible for the death penalty, but instead on a nore
particul ari zed application of the Geqgg principle. The case to
which we refer, of course, is Stringer, and it found the

invalidation in Maynard v. Cartwight and C enpbns v. M ssissipp

of the "especially heinous" aggravating circunstance dictated by

Godfrey v. Georgia. Godfrey was a specific application of the
narrowi ng requirenment in which the Court held that the Georgia
system's threshold criterion for inposing a death sentence nust

be defined with precision either in the jury instructions or by
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the state appellate court review ng the sentence. Thus, Stringer
does not suggest to us that the relevant precedent is the broad-
based Gregq principle, but rather sone precedent that woul d speak
to the constitutionality of giving the jury in a weighing state
multiple, identical aggravating circunstances. . Penry, 492
U S at 315-19 (requested rule that Texas juries be given special
instruction on ability to consider mtigating evidence is not
new, because the Texas capital sentencing schene had been upheld
in 1976 on the specific understandi ng that the statute woul d not
preclude presentation of mtigating evidence); Saffle, 494 U S
at 491-92 (Penry was an application of the specific precedent of
Jur ek) .

We can find no precedent that will assist Wley. The
Court's only specific extension of the G egg principle has cone

in the Godfrey-Maynard-d enons |ine of decisions, a group of

cases which speak to the inportance of precision in defining
aggravating circunstances in both wei ghing and non-wei ghi ng
states and to the consequences for appellate review of

i nprecisely defined circunstances. Godfrey, Maynard and d enobns

(all of which are available to Wley) provide no basis for the
sought-after rule here, for Wley is not claimng that the
robbery and pecuni ary gai n aggravating circunstances were
invalid, inproperly defined, or inprecise. Rather, he sinply
rai ses a broad-based claimthat "stacking" of identical, valid
aggravating circunstances will inpermssibly influence the jury

in a weighing state toward returning a death sentence. Wre we
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to grant Wley the relief he seeks we woul d necessarily "break

new ground,"” so the rule nust be classified as new Cf. Saffle,

494 U. S. at 490 (rule which would preclude sentencing jury from
being told to avoid any influence of synpathy relates to how
sentencer nust consider mtigating evidence, not what evidence it

may consider, and so is not dictated by the Lockett-Eddi ngs

principle).

Nei t her of the two exceptions to the new rule doctrine hel ps
Wley. The first exception applies when a new rule "pl aces
‘certain kinds of primary, private individual conduct beyond the
power of the crimnal | aw making authority to proscribe' [.]"

Teaque, 489 U. S. at 311 (quoting Mackey v. United States, 401

U S 667, 692 (1971) (Harlan, J., concurring in judgnments in part
and dissenting in part)). It requires no extended di scussion to
show why the rule Wley seeks woul d not put any i ndividual
conduct beyond the authority of governnent to proscribe. The
second exception applies to procedural rules which are critical
to an accurate determnation of guilt or innocence. |1d. at 312.
This exception, too, is obviously inapplicable. Accordingly,
because Wley asks us to apply a new rule to hi mon habeas, we

cannot reach the nerits of the claim

I11. | NEFFECTI VE ASSI STANCE OF COUNSEL

Wley argued in the district court that he received
i neffective assistance of counsel at both the guilt and

sent enci ng phases, but on appeal he confines his claimto the
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sentenci ng phase. He asserts that an evidentiary hearing is
necessary to resolve disputed facts concerning his
representation. A federal habeas court nust hold an evidentiary
hearing if there are disputed facts and the petitioner did not
receive a full and fair hearing in a state court, either at trial

or in a collateral proceeding. Townsend v. Sain, 372 U S. 293,

312 (1963), overruled in part on other grounds, Keeney v. Tanayo-

Reyes, 60 U S.L.W 4339 (U S. May 4, 1992). This standard
applies equally to ineffective assistance of counsel clains. |If
the record is adequate to dispose of the claim the federal court

need not hold an evidentiary hearing. Byrne v. Butler, 845 F. 2d

501, 512 (5th Cr.), cert. denied, 487 U S. 1242 (1988); see also

Paster v. Lynaugh, 876 F.2d 1184, 1190 (5th G r. 1989), cert.

denied, 110 S. . 272 (1990); Baldwin v. Mggio, 704 F.2d 1325,

1329 (5th Gir. 1983), cert. denied, 467 U S 1220 (1984).

W review clains of ineffective assistance of counsel at

capital sentencing trials under the two-part test of Strickland

v. Washington, 466 U S. 668 (1984). First, a defendant nust show

that "counsel's representation fell bel ow an objective standard

of reasonabl eness,” w th reasonabl eness judged under professional
norns prevailing at the tinme counsel rendered assistance. 1d. at
688. W are "highly deferential" to counsel's decisions about
how to conduct the defense, as it is extrenely difficult for
reviewi ng courts to place thenselves in counsel's position and
eval uate the choices he or she should have nade. The range of

attorney conduct that nust be considered reasonable is thus quite
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w de, and our inquiry nust focus on the particul ar decisions an
attorney made in light of all the circunstances. |d. at 689-90.
This standard applies no less to an attorney's duty to
investigate than to the other duties associated with trial:
"strategic choices nade after thorough investigation of |aw and
facts relevant to plausible options are virtually
unchal | engeabl e; and strategi c choices nade after |ess than
conplete investigation are reasonable precisely to the extent
t hat reasonabl e professional judgnents support the limtations on
investigation." 1d. at 690-91. Second, "[t]he defendant nust
show that there is a reasonable probability that, but for
counsel's unprofessional errors, the result of the proceeding
woul d have been different. A reasonable probability is a
probability sufficient to underm ne confidence in the outcone."”
Id. at 694. A court evaluating a claimof ineffective assistance
need not address the reasonabl eness conponent first, and, if a
defendant fails on one part, the court need not address the
other. [|d. at 697.

The essence of Wley's claimis that his appointed counsel
at the guilt-innocence trial and both sentencing trials, Janes D
Franks, conducted a woefully inadequate investigation of
mtigating evidence. At the second sentencing trial, Franks
called no witnesses in Wley's behalf, choosing instead to
present mtigating evidence entirely through the cross-
exam nation testinony of the State's witnesses. Franks elicited

testinony fromTerry Galt, a co-worker of Wley at the tinme of
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the crime, that Wley was not a troubl emaker and did not display
vi ol ent tendencies. Turner's w fe and daughter, both of whom
knew Wley fromWIley's visits to the conveni ence store, also
testified that they had not seen Wley act violently. 1In cross-
examning Mke Allen, a State forensic scientist and the State's
firearns expert, Franks attenpted to cast doubt on the State's
theory that Wl ey was noving toward Turner when he fired the
shotgun, thereby indicating a lack of intent to kill. Janes

Ril ey, chief deputy sheriff of DeSoto County, testified that

Wl ey accepted blane for the crinme, was a nodel prisoner, and
cooperated in the |aw enforcenent investigation. According to an
affidavit Franks filed in connection with Wley's habeas
petition, Franks questioned Wl ey about w tnesses that m ght
appear on his behalf, but Wley "did not give ne any nanes."

Wl ey asserts that Franks unreasonably failed to investigate
hi s background, character and nental condition, and that he
failed to | ocate wi tnesses who coul d have bol stered the evidence
that Wley had no history of violence or crimnal behavior. He
contends that Franks could have obtained a considerabl e anmunt of
evi dence that would have related directly to the mtigating
circunstances enunerated in the M ssissippi capital sentencing
statute, such as nental inpairnent and di m ni shed capacity. See
M ss. Code Ann. 8§ 99-19-101(6)(b),(f) (Supp. 1991). 1In his
petition, he proffered affidavits in which friends and famly in
the DeSoto County area stated that they would have testified on

Wl ey's behalf had they been contacted; Arny and school records;
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and the affidavits of a psychologist (Dr. Billy Fox) and a
psychiatrist (Dr. Robert Ritter) who exam ned Wley in 1987. Dr.
Fox stated that he diagnosed Wley as suffering from borderline
mental retardation, alcoholismand drug dependency, and

passi ve/ aggressive personality disorder. Dr. Ritter's diagnosis
was simlar. Both stated that, had they been called to testify
at the sentencing trial, they would have been able to present a
psychol ogi cal profile of Wley which would help explain his crine
and nmake hi m appear nore synpathetic to the jury.

On the basis of this record, Wley is not entitled to a
federal evidentiary hearing. H's own affidavit and Franks's
affidavit are not in conflict on the basic fact that Wley did
not bring to Franks's attention any of the potentially mtigating
evi dence now in the habeas record. Wley's affidavit states:

"M. Franks did not fully explain to ne that it was inportant for
peopl e who knew ne to testify at the sentencing hearing. M.
Franks only asked ne a general question about whether there was
anyone who would help in ny defense."” Franks's affidavit states:
"l questioned M. WIley about wtnesses that m ght appear on his
behal f but he did not give nme any nanes.”" At only one point does
Wl ey acknow edge providing Franks with information that m ght be
mtigating: "I told M. Franks about ny abuse of al cohol, speed
and pot before the alleged crine." There is absolutely no
suggestion in any of Wley's subm ssions, however, that there was
any reason for Franks to suspect the existence of nental

inpairment. There is no indication that Wl ey had ever been

28



exam ned by nental health professionals prior to the sentencing
trial, that he had been diagnosed as suffering from any
particul ar disorder, or that his personality was such that a
reasonabl e person woul d have thought nental inpairnment a
prom sing |ine of defense.

| nvestigations into mtigating circunstances may reasonably
be limted where the defendant fails to call witnesses to his

| awer's attention. See Burger v. Kenp, 483 U S. 776, 794-95

(1987) (counsel's interview of only those witnesses called to his
attention was reasonable). Qur cases, too, have recogni zed that
a def endant who does not provide any indication to his attorneys
of the availability of mtigating evidence nay not | ater assert
an ineffective assistance claim For exanple, in Byrne, the
habeas petitioner conplained of his attorneys' failure to

di scover evidence of an underlying nental disorder. Assum ng for
the sake of argunent that Byrne in fact suffered froma nenta

di sorder which could have mtigated the death sentence, we held
that "Byrne nust still denonstrate . . . that his attorneys had
sone indication that nental inpairnment mght prove a prom sing
line of defense.” 845 F.2d at 513 (citations omtted). But
Byrne, like Wley, "[did] not allege that he intimated to his
attorneys that he was suffering froma nental disorder." |d.

Simlarly, in Janes v. Butler, 827 F.2d 1006 (5th Cr. 1987),

cert. denied, 486 U S. 1046 (1988), we rejected an

i neffectiveness claimwhere the petitioner did not alert counsel
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to the possibility of a defense based on nental inpairnment due to
drugs.
This is not a case like Loyd v. Smth, 899 F.2d 1416 (5th

Cir. 1990), where, despite the fact that the petitioner had been
subject to a sanity examnation prior to trial, his | awers
failed to investigate his nental inpairnments any further prior to
the sentencing hearing and failed to obtain an i ndependent

psychiatric examnation to fill in acknow edged "gaps in the

record.” Id. at 1421. Al so distinguishable is Wlson v. Butler,
813 F.2d 664 (5th Cr. 1987), cert. denied, 484 U S. 1079 (1988).

There, we held that an evidentiary hearing on an ineffectiveness
cl ai mwas necessary where the petitioner alleged that his father
had al erted defense counsel to the petitioner's "problens" dating
fromchildhood. 1d. at 669, 671. W found that this information
was sufficient to require conpetent counsel to further
investigate the petitioner's background. 1d. at 671; see also

Profitt v. WAldron, 831 F.2d 1245 (5th Cr. 1987) (counsel

i neffective where he knew def endant had escaped from a nent al
institution, but did not determ ne why defendant had been in the
institution).

Franks's decision to limt his investigation of potenti al
mtigating evidence to State's witnesses is reasonable to the
extent it was supported by a reasonabl e professional judgnent

about how to conduct the defense. Strickland, 466 U.S. at 690-

91. Because nothing alerted Franks to the possibility of nental

inpairment as a mtigating factor, we find the decision not to
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obtain a psychiatric evaluation entirely reasonable. W]ley
asserts that he told Franks that he had been under the influence
of drugs and al cohol, but this neager infornmation al one would not
require the full-scale investigation WIley suggests was
necessary. Although we are of the view that counsel could have
made an effort to locate friends and famly who coul d have

testified about Wley's favorable qualities, [wW] e address not

what is prudent or appropriate, but only what is constitutionally

conpel | ed. Burger, 483 U. S. at 794 (citing United States v.

Cronic, 466 U. S. 648, 665 n.8 (1984)). WIley and Franks agree
that Wley did not provide Franks wth any | eads on w tnesses.
Franks coul d reasonably have concl uded that the nost prom sing
line of defense at the sentencing trial was to force the State's
W tnesses to tell the jury about Wley's history of nonviol ence,
cooperation in the investigation, good behavior as a prisoner,
and acceptance of blanme for the crine. He could al so reasonably
have concluded, as the state court noted, that introducing

evi dence of any adverse psychol ogi cal background woul d have
contradicted his attenpt to portray Wley as basically a
nonvi ol ent person who had no intent to kill Turner. See WIley
IIl, 517 So. 2d at 1380. In sum we do not find that Franks's

decisions at Wley's second sentencing trial were unreasonabl e,

and so we do not address the prejudice conponent of the inquiry.
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' V. BATSON CLAI M AND | MPROPER PROSECUTORI AL COVMENTS

Wley asserted in his petition that the prosecutor
i nproperly exercised his perenptory chall enges to exclude all but
one black fromthe jury venire, in violation of Batson v.
Kent ucky, 476 U.S. 79 (1986). He also asserted that the
prosecutor violated his due process rights by introducing a
materially inaccurate transcript of Wley's confession and tw ce
readi ng the erroneous | anguage in rebuttal closing argunent, and
by meking inproper remarks in the closing argunent about the
brutality of the nmurder. WIley did not object at trial to the
perenptory chall enges or to the prosecutor's closing argunent.
He did object to the transcript, but did not raise any issue with
respect to the transcript on direct appeal. On collateral
review, the M ssissippi Suprenme Court stated that Wley's failure
to raise the three issues |listed above at trial or on direct
appeal rendered the clains "procedurally barred and not subject
to further review by this Court, under Mss. Code Ann. 8§ 99-29-
21. Wlcher v. State, 479 So. 2d 710 (Mss. 1985)." Wley 111,

517 So. 2d at 1378.

The district court found that the M ssissippi Suprene Court,
the last state court to address Wley's clains, had clearly and
expressly relied on a procedural bar erected by state law in

rejecting these clains. See Harris v. Reed, 489 U S 255, 263

(1989). Accordingly, the district court held, WIley could not
obtain federal review of these clains unless he showed "cause"

for defaulting themin state court and resulting prejudice. See
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id. at 262-63; Murray v. Carrier, 477 U S. 478, 485 (1986);

VWai nwight v. Sykes, 433 U S. 72, 87 (1977). Wley attenpted to

circunvent the procedural bar with respect to the Batson claim
and the cl osing argunent claimon the grounds that (1) his
counsel's ineffectiveness was cause for failing to object and (2)
the M ssissippi courts did not consistently apply the procedural
bar rule cited by the M ssissippi Suprenme Court. The district
court rejected both argunments.!* On appeal, WIey concedes the
state court's reliance on a procedural bar but reurges his two
argunents for disregarding it. W reject both.

A. Batson d aim

Because Wl ey's conviction had not yet becone final at the
time Batson was decided, he is not precluded fromtaking

advant age of the decision. See Giffith v. Kentucky, 479 U S.

314 (1987) (Batson applies retroactively to cases pending on
direct reviewin state courts). However, it is settled in this
circuit that a tinely objection to the prosecutor's perenptory

chal l enges is essential to a Batson claim Thomas v. More, 866

F.2d 803, 805 (5th Cir.), cert. denied, 493 U S. 840 (1989);

Jones v. Butler, 864 F.2d 348, 369 (5th Cr.) (on petition for
rehearing), cert. denied, 490 U.S. 1075 (1989); see al so

Wl kerson v. Collins, 950 F.2d 1054, 1063 (5th Cr. 1992),

petition for cert. filed, No. 91-7669 (U.S. March 18, 1992).

This is so because of the difficulty inherent in a post hoc

14 Because he objected at trial to the transcript, he could
raise only the inconsistency of the procedural bar as grounds for
its avoidance with respect to the transcript claim
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attenpt to determ ne the reasons behind a prosecutor's
chal l enges. 1d. at 369-70. Under the reasoning of Thonmas and
Jones, cause for failing to object and resulting prejudice cannot
rescue the claim However, because the M ssissippi Suprene Court
relied on a state procedural bar we think it appropriate

(al though not required) to address Wl ey's cause and prejudice
argunents in the alternative.

B. I neffective Assistance of Counsel as Cause on the Batson
and d osing Arqunent d ai ns

The Supreme Court fleshed out the concept of "cause" for a
procedural default in Carrier, holding that cause "nust
ordinarily turn on whether the prisoner can show that sone
obj ective factor external to the defense inpeded counsel's
efforts to conply with the State's procedural rule."” 477 U S at
488. W thout excluding other possible ways a petitioner could
make this showi ng, the Court noted that a | ack of reasonabl e
availability of the factual or |egal basis for a claimor the
exi stence of interference by state officials would satisfy the
standard. |d. Because the Sixth Anmendnent prevents states from
conducting trials at which defendants receive i nadequate | egal
assi stance, the Court held, "[i]neffective assistance of counsel

is cause for a procedural default.” [d.; see also Col eman

v. Thonpson, 111 S. C. 2546, 2566 (1991) (ineffective assistance

may be cause when default occurs in proceedings in which

petitioner had constitutional right to counsel).?®

15 The standards of Strickland apply fully in this context.
Carrier, 477 U S. at 488. 1In addition, in order to use

34



Wth respect to the Batson claim Batson had not yet been
deci ded when Wley's second sentencing trial took place. WIley
suggests, however, that his counsel's failure to object was
unr easonabl e because the basis for a challenge to the

prosecutor's conduct was established in Swain v. Al abanma, 380

U S 202 (1965). The Court's description in Batson of the fatal
flaw in the Swain decision undercuts this contention. |n order
to make out a violation of the Equal Protection C ause under
Swai n, a defendant was required to show that prosecutors
repeatedly exercised perenptory chall enges to renove bl acks who
had been selected as qualified jurors and who survived chal | enges

for cause. See Batson, 476 U. S. at 92. Since the | ower courts

interpretation of Swain "ha[d] placed on defendants a crippling
burden of proof, prosecutors' perenptory challenges [were]
| argely imune from constitutional scrutiny." Batson, 476 U S

at 92-93 (footnote omtted); see WIlis v. Zant, 720 F.2d 1212,

1220 (11th G r. 1983) (wnning Swain clains extrenely difficult),
cert. denied, 467 U S. 1256 (1984). WIley's counsel, Ilike

count | ess ot her defense attorneys | aboring under the onerous
proof burdens required by Swain, undoubtedly decided that he was
unlikely to mount a successful constitutional challenge to the

prosecutor's perenptory challenges. W nust viewthis strategic

i neffective assistance to establish cause, a petitioner nust
first exhaust it as an independent constitutional claimin state
court. |d. at 489. WIley has properly exhausted a cl ai m of

i neffective assistance of counsel for failing to raise a Batson
claimand for failing to object to the prosecutor's cl osing
argunent. See Wley IIl, 517 So. 2d at 1380-81.
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deci si on as reasonabl e under the standards articulated in

Strickland. See Poole v. United States, 832 F.2d 561, 565 (11lth

Cir. 1987) (attorney not ineffective for failing to raise Batson
cl ai m before deci sion because case was a clear break with

precedent), cert. denied, 488 U S. 817 (1988); cf. Governnent of

Virgin Islands v. Forte, 865 F.2d 59, 62-63 (3d Gr. 1989)

(counsel's failure to raise Batson claimwas ineffective only
because defendant asked himto object in light of fact that

Bat son was pendi ng). Consequently, ineffective assistance of
counsel does not function as cause for Wley's failure to conply
wth the state's contenporaneous objection rule.

We can nore easily dispose of the argunent that ineffective
assi stance underlies the default of the closing argunent claim
The prosecutor referred to the brutality of the nurder,
undoubt edly focusing the jury on the then-legal "especially
hei nous, atrocious or cruel" aggravating circunstance. This sort
of approach in a closing argunent is not by any neans an obvi ous
constitutional violation, particularly in light of the evidence

adduced at the sentencing trial. See Mattheson v. King, 751 F.2d

1432, 1445-46 (5th Gr. 1985) (prosecutor's reference to victins
head as having been blown off and into the ceiling did not render

trial unfair, in light of evidence at trial), cert. disnmd, 475

U S 1138 (1986). |Indeed, the prosecutor's closing argunent was
not nearly as graphic as that in Mattheson, consisting instead of
an expression of horror at the nature of the crinme and an

exhortation to the jury to ensure that Wley did not kill again.
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Franks coul d reasonably have decided not to risk antagonizing the
jury by objecting, or he could have decided that his best
strategy was to let his own closing argunent (recited before the
State's) speak for itself. Watever the reason he chose not to
obj ect, we do not view his conduct as ineffective assistance.
Thus, W/l ey has not established cause for failing to object to

t he cl osing argunent. 16

C. I nconsistency of Mssissippi's Application of the
Pr ocedural Bar

16 Wth respect to the Batson claim WIey al so suggests
that we disregard the bar of the contenporaneous objection rule
altogether. Not only does the bar "serve no legitinmate state
interest," WIley says, requiring a contenporaneous objection
where settled | aw bars a challenge to a prosecutor's use of
perenptories would nerely encourage needl ess delay. W disagree
for two reasons. First, the Suprene Court has nade it quite
clear that in the habeas context, a state's application of a
procedural rule to bar review is an adequate and i ndependent
ground supporting the state judgnent. See Coleman, 111 S. C. at
2554; Harris, 489 U S. at 262; Sykes, 433 U.S. at 81, 87. Gven
the concerns of "comty and federalism which support the
i ndependent and adequate state ground doctrine in habeas,
Coleman, 111 S. C. at 2554, we are not at liberty to disregard a
particular state rule even if we disagree with its utility in a
particul ar case. Second, to the extent that Wley is arguing
that he had cause for the procedural default because the factual
or legal basis for a Batson clai mwas not reasonably avail abl e at
the time of his sentencing hearing in June 1984, we cannot agree.
If this were the case, of course, it would constitute cause for
the procedural default. Reed v. Ross, 486 U S. 1, 16 (1984);
Carrier, 477 U. S. at 488. But Swain's condemmation of race-based
perenptory chall enges certainly raised the possibility that one
m ght prevail on the courts to find a constitutional violation
under a | ess onerous burden of proof than required by Swain
itself. "Swain should have warned prosecutors that using
perenptories to exclude bl acks on the assunption that no bl ack
juror could fairly judge a bl ack defendant would violate the
Equal Protection Clause." Batson, 476 U. S. at 101 (Wite, J.,
concurring). Defense attorneys, too, were alerted to the
constitutional problemand could (but were not necessarily
required to) |odge an objection. Cf. MCray v. Abrans, 750 F.2d
1113, 1124-30 (2d Cir. 1984), reh'qg en banc denied, 756 F.2d 277
(1985), vacated and renmanded, 478 U. S. 1001 (1986).
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Wley next relies on the principle that a state court's
i nvocation of a procedural bar will not preclude federal review
where the state courts do not regularly apply the rule cited as

the bar. See Johnson v. M ssissippi, 486 U S. 578, 587 (1988).

The district court, relying on HI1Il v. Black, 887 F.2d 513 (5th

Cir. 1989), vacated on other grounds, 111 S. C. 28 (1990), held

that the M ssissippi courts regularly apply the contenporaneous
objection rule as a procedural bar, and thus held the state
procedural bar effective.

The rule relied on by the M ssissippi Suprene Court bars
consideration of issues in two circunstances: failure to object
at trial and failure to raise the issue on direct appeal. M ss.
Code Ann. 8§ 99-39-21 (Supp. 1991). Wley is correct that the
Court in Johnson found M ssissippi's application of this rule
i nconsi stent, but the inconsistency identified in Johnson arose
inonly one limted context: the failure of a defendant to
chal | enge on direct appeal a conviction that fornms the basis for
an enhanced sentence or supports an aggravating circunstance in a
capital sentencing. The Court cited specific cases in which the
M ssi ssi ppi Suprene Court had held that a collateral attack,
rather than a direct appeal, was the appropriate forumfor
chal  enging prior convictions. Johnson, 486 U S. at 587-89.

For two reasons, we do not find Johnson applicable in the
present case. First, Johnson has no effect on the consistency of
M ssissippi's application of the contenporaneous objection rule,

the rule which bars the Batson and closing argunent clains. That
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conponent of the procedural bar statute was not at issue in
Johnson, and, as the district court recognized, this court held
in HII that "the Suprenme Court [of M ssissippi] regularly
appl i es the contenporaneous objection rule to the cases before
it." 887 F.2d at 516. Second, Johnson does not indicate that
the M ssissippi courts regularly hold that direct appeal is not
the appropriate forumfor considering constitutional clainms. As
not ed above, Johnson was concerned only with the M ssissipp
courts' failure to require that challenges to underlying

convi ctions be brought on direct appeal, and cited M ssissipp

cases holding that that specific issue was not barred. This in

no way suggests that the M ssissippi courts hold that all clains
shoul d be brought in collateral proceedings, rather than direct
appeal. The claimwhich here is barred for failure to raise it
on direct appeal, the transcript claim is not inplicated by the
cases cited in Johnson. It is true, as Wley points out, that
the M ssissippi Suprenme Court may di sregard the procedural bar
rule when plain error exists. But we acknow edged this practice
in HIlI and did not find that it detracted fromthe consistency

of Mssissippi's application of the rule. Hill, 887 F.2d at
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516. 1 Accordingly, the state procedural ground is adequate and

bars further federal review of these three cl ai ns.

V. EVI DENCE ABQUT THE VICTIM

Wl ey argues that the adm ssion of evidence about the
character and worth of the victim including his reputation in
the community as a generous person and his relationship with his
famly, violated his right to a fair trial. WIley repeatedly
objected at trial and raised the issue on direct appeal, but the
M ssi ssippi Suprene Court rejected his claim Wley Il, 484 So.
2d at 348. The court refused to consider the claimbecause of
the res judicata principles applicable on collateral review
Wley Ill, 517 So. 2d at 1377.

Cl ai s concerning evidence of this sort are now governed by

Payne v. Tennessee, --- U S ---, 111 S. C. 2597 (1991).!® The

Court in Payne observed that "[i]n the majority of cases,
victiminpact evidence serves entirely legitimte purposes.”

Thus, "[a] State nmay legitimtely conclude that evidence about

7 Al though we went on to discuss the substantive nerits of
the clains the M ssissippi Suprene Court had held procedurally
barred in Hll, we did so in order to illustrate that the
district court had erred in granting the wit on the ground that
M ssi ssippi applied the rule inconsistently. W pointed out that
"neither [clain] would have justified the M ssissippi Suprene
Court in applying the exception to the M ssissipp
cont enpor aneous objection rule to either allegation of error.
Accordingly, the district court erred in granting habeas corpus
relief based on the M ssissippi Suprene Court's application of
the M ssissippi procedural bar rule." Hll, 887 F.2d at 518.

8 Payne was deci ded nore than one year after the district
court issued its nenorandum opi ni on.
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the victimand about the inpact of the nmurder on the victins
famly is relevant to the jury's decision as to whether the death
penalty should be inposed.” 1d. at 2608-09. Victiminpact

evidence is constitutionally acceptable so long as it is not "so
unduly prejudicial that it renders the trial fundanentally
unfair." 1d. at 2608.

The evidence to which Wley objects cane from Turner's w fe,
Marie. She testified about the places she and her husband had
lived in Mssissippi, his operation of the store, her assistance
in the | aw enforcenent investigation, and Turner's character.

She agreed that Turner was not a violent or nean person, that he
was known in the community as "M . Good Buddy," and that he
occasionally | oaned small anounts of noney. This evidence hardly
reaches the "unduly prejudicial" level required under Payne for a
constitutional violation. Neither the evidence nor the

prosecutor's argunment in this case cones anywhere near the

enoti onal appeal nmade by the prosecutor in Payne. See id. at

2603 (reciting testinony and prosecutor's closing argunent). It

is much nore |ike the evidence and argunent we found acceptabl e

in Black v. Collins, 962 F.2d 395 (5th G r. 1992), where there
was testinony that the victim"was a hard-working, devoted wfe

and nother," and the prosecutor commented on the need of the
victims son for counseling. 1d. at 408 & n.12. Accordingly,

the district court correctly rejected this claim

VI . PREJUDI Cl AL PHOTOGRAPHS
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Wl ey argues that the introduction of photographs of
Turner's body lying in a pool of blood and of Patricia Harvey's
bl ood deprived himof a fair trial. On direct appeal, the
M ssi ssi ppi Suprene Court held that the photographs were
sufficiently probative and did not sinply have the effect of
arousing the jury's enotions. Wley Il, 484 So. 2d at 346. On
collateral review, the claimwas held barred by res judicata.
Wley Ill, 517 So. 2d at 1377.

The district court refused to grant relief on this claim
hol ding that "[t] he federal habeas court's review of state
evidentiary rulings 'is limted to determ ning whether a trial
judge's error is so extrene that it constituted denial of
fundanental fairness.'" (quoting Mttheson, 751 F.2d at 1445;
additional citation omtted). W cannot conclude that the
phot ographs were so prejudicial as to render the trial
fundanentally unfair. Although in the past we have recognized
t hat phot ographs of the deceased may be relevant to the
"especially heinous, atrocious or cruel" aggravating

circunstance, see Hill v. Black, 891 F.2d 89, 92 n.1 (5th Cr

1989), vacated on other grounds, 111 S. C. 28 (1990),

i nval i dation of that factor does not necessarily nean that
phot ogr aphs of the deceased cannot be introduced. They certainly
may be unnecessary, particularly in a case like this where guilt
is not inissue and all that remains is the fixing of an
appropriate sentence, but the question here is fundanental

unfairness. The photographs were introduced to corroborate the
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testinony of the | aw enforcenent officials who found Turner's
body, and are not unusually gruesone. The State did not violate

Wley's rights by introducing them

VI1. CONCLUSI ON
Now that the U S. Suprene Court has held that Maynard v.

Cartwight and denpbns v. M ssissippi apply to defendants whose

sentences were decreed by judgnents that becane final before

t hose decisions were rendered, this case nust be returned to the
M ssi ssippi courts for a determ nation of the proper sentence.
The M ssissippi Suprenme Court has indicated that state | aw bars
it fromreweighing remaining valid aggravating factors agai nst
mtigating evidence, but it has issued no such holding with
respect to harmess error analysis. Accordingly, because it is
not certain whether Wley will receive a new sentencing hearing,
we have, in the interest of judicial econony, addressed the
constitutional clains arising out of his 1984 sentencing trial.
We reject these clains for the reasons set forth above.

The judgnent of the district court is VACATED insofar as it
hol ds that there was no constitutional error in the jury's use of
the "especially heinous, atrocious or cruel" aggravating
circunstance. The case is REMANDED to the district court with
instructions to issue the wit of habeas corpus unless the State
of Mssissippi initiates appropriate proceedings in state court
wWithin a reasonable tine after the issuance of our mandate. |In

all other respects, the judgnent of the district court is AFFI RVED
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