IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 88-4790

W LLI E ALBERT SM TH,
Peti ti oner- Appel | ant,
V.

LEE ROY BLACK, Commi ssioner, M ssissipp
Departnent of Corrections, et al.,

Respondent s- Appel | ees.

Appeal fromthe United States District Court for the
Southern District of M ssissippi

(August 20, 1992)

On Remand fromthe Suprene Court of the United States

Before POLI TZ, Chief Judge, KING and SMTH, G rcuit Judges.
KING Circuit Judge:

The United States Suprene Court has vacated the judgnent in
this case and remanded for further consideration in |ight of

Stringer v. Black, --- US ---, 112 S. . 1130 (1992). The

facts and procedural history are set forth in great detail in the

panel opinion, Smth v. Black, 904 F.2d 950 (5th Cr. 1990), and

we W ll repeat them here only as necessary for an understandi ng

of the issues presented on renand.

| . BACKGROUND




Smth was convicted of the nurder of Shirley Roberts, the
manager of a conveni ence store in Jackson, Mssissippi. The jury
found three aggravating circunstances: the nmurder was conmtted
in the course of a robbery, the nmurder was commtted for
pecuni ary gain, and the nmurder was especially hei nous, atrocious
and cruel. See Mss. Code Ann. 8§ 99-19-101(5) (1972 & Supp.
1991). After weighing the aggravating circunstances agai nst the

mtigating evidence, see id., the jury returned a death sentence.

The M ssissippi Suprenme Court affirnmed. Smth v. State, 419 So.
2d 563 (M ss. 1982), cert. denied, 460 U S. 1047 (1983) (Snmith

). Smth next initiated proceedi ngs for post-conviction relief
in the Mssissippi Suprenme Court. He raised a nmultitude of
clains, nearly all of which the court found procedurally barred.
Anmong these were the claimthat there was constitutional error at
trial in the jury's use of the "especially heinous, atrocious,
and cruel " aggravating circunstance. The M ssissippi Suprene
Court responded to this claimas foll ows:
At trial there was no objection to the instruction on the
aggravating circunstance set forth in M ssissippi Code
Annot ated 8§ 99-19-101(5)(h) as to the heinous, atrocious, or
cruel nature of the nurder. Likew se, the giving of this
instruction was not raised on direct appeal, barring
petitioner fromraising it in post-conviction proceedi ngs.
See M ssissippi Suprene Court Rule 42.

Snmith v. State, 434 So. 2d 212, 218 (Mss. 1983) (Smith I1). The

court denied all relief.
Smth then sought habeas corpus relief in federal court.
The proceedi ngs were stayed for sone tinme while he exhausted

additional state renedies, but eventually the district court



denied all relief. Smth v. Thigpen, 689 F. Supp. 644 (S.D

Mss. 1988). On appeal, we affirned the district court inits
entirety. Smth v. Black, 904 F.2d 950 (5th Gr. 1990) (Smth

[11). One of the clains we rejected was a constitutional
challenge to the jury's use of the "especially hei nous"
aggravating circunstance. Smth had based this claimon the

Suprene Court's invalidation in Maynard v. Cartwight, 486 U S

356 (1988), of Oklahoma's use of that aggravating circunstance
Wthout a limting instruction. Smth also argued, in a

suppl enental brief, that after Cenpons v. Mssissippi, 494 U S

738 (1990), his death sentence could not be sal vaged as a result
of the fact that two valid aggravating circunstances (robbery and
pecuni ary gain) remained. The State contended, however, that
Smth could not raise a challenge to the "especially hei nous"
circunstance in federal habeas because the M ssissippi Suprene
Court, on collateral review, had held it procedurally barred.
Smth I1l, 904 F.2d at 981.

Al t hough we held against Smth, we relied not on a state

procedural bar, but on Smth's inability under Teague v. Lane,

489 U. S. 288 (1989), to take advantage of the Maynard and d enobns
deci sions. Teaque, of course, prohibits the application of "new'
rules of constitutional procedure in federal habeas proceedi ngs
unless the rule falls within one of two narrow exceptions. W
determ ned that the "better practice" was to decide the Teaque
retroactivity question before reaching the procedural bar

question. Smth IIl, 904 F.2d at 982. W then determ ned that



an essential element of G enpons on which Smth relied -- its
rejection of Mssissippi's automatic affirmance rule in cases
where at | east one valid aggravating circunstance remins -- was
a new rule for purposes of Teague and did not fall within either
of the Teague exceptions. Smth IIl, 904 F.2d at 983- 86.

In Stringer, the Suprene Court unanbi guously deci ded that
Maynard and O enpbns did not announce new rules for the purposes
of Teague; hence, the Court vacated the judgnent in Smth II1.
Qur task on remand is not, however, sinply to apply Maynard and
G enpbns, for the State continues vigorously to advance the
procedural bar as an alternative nmeans of preventing
consideration of the nerits of this claim |In addition, Smth
has asked us to consider two issues never before raised in his

bri efs.

1. ANALYSI S

A. Procedural Bar of the Aggravating G rcunstance Caim

It is by now wel |l -established that federal habeas courts
w Il not consider clains a petitioner has defaulted in state
court absent a showi ng of cause for the default and resulting
prejudice, or a showing that failure to consider the claimwl|
result in a fundanental mscarriage of justice. Mirray v.

Carrier, 477 U S. 478 (1986); Wainwight v. Sykes, 433 U S 72

(1977). As this doctrine rests on the notion that a state
court's reliance on a procedural bar functions as an adequate and

i ndependent state ground supporting the judgnent, Colenan v.



Thonpson, --- U S ---, 111 S. C. 2546, 2554 (1991), federal
courts nust first determ ne whether the state court judgnment

rests on state law. In this task we are aided by Harris v. Reed,

489 U. S. 255 (1989), which holds that habeas courts wll presune
that there is an independent and adequate state ground when "the
| ast state court rendering a judgnment in the case 'clearly and
expressly' states that its judgnent rests on a state procedural
bar." [d. at 263 (internal quotation omtted).

We have little difficulty concluding that the |last state
court to consider this claim"clearly and expressly” relied on a
state procedural rule to bar review. In the first post-
convi ction proceeding, the M ssissippi Suprene Court pointed out
that Smth did not object to the giving of the "especially
hei nous" instruction at the sentencing phase and did not raise it
on direct appeal, barring himfromraising it in post-conviction
proceedi ngs. (For the sake of clarity, we will refer to these as
t he "cont enporaneous objection" and "direct appeal" bars,
respectively). For support, the court cited M ssissippi Suprene
Court Rule 42. Smth Il, 434 So. 2d at 218. Qur statenent in
Smth IIl, 904 F.2d at 981, that "[t]he court's opinion is
anbi guous only as to whether it regarded the claimto be barred
i ndependently for failure to object at trial" does not underm ne
this conclusion. W were not stating that the state court's
opi ni on was anbi guous as to whether it relied on federal or state
law, but instead that it was not clear whether the court was

relying on the contenporaneous objection bar or the the direct



appeal bar. Regardless of whether its decision rested on trial
or appellate default, it is clear that the court rested
exclusively on state procedural rules and not federal |aw
Smth primarily argues that Mssissippi's failure
consistently to invoke the contenporaneous objection and direct
appeal bars in cases in which the petitioner defaulted on a
chal l enge to the "especially hei nous" aggravating circunstance
shoul d cause this court to disregard the procedural bars
al together and reach the nerits of the claim W agree.
A state procedural rule will not function as an adequate and
i ndependent state ground supporting the judgnment if it is not

"strictly or regularly followed." Hathorn v. Lovorn, 457 U. S.

255, 262-63 (1982) (citation omtted); see also Johnson v.

M ssissippi, 486 U. S. 578, 587 (1988); Wweat v. Thigpen, 793 F.2d

621, 624 (5th Gir. 1986), cert. denied, 480 U S. 930 (1987).

"State courts may not avoid deciding federal issues by invoking
procedural rules that they do not apply evenhandedly to al
simlar clains." Hathorn, 457 U.S. at 263. In Johnson, for
exanple, the Court, after reviewing a series of state cases,
found that the M ssissippi Suprene Court inconsistently applied
the direct appeal bar where the defendant failed on direct appeal
to challenge a conviction that fornmed the basis for an enhanced
sentence or supported an aggravating circunstance in a capital
sentencing. The Court therefore refused to find the bar an
adequat e and i ndependent state ground supporting the state

court's failure to grant relief. 1d. at 587. Smth w sely



di sputes the consistency of both the contenporaneous objection
and direct appeal bars -- wi sely, we say, because there is sone
anbi guity about which bar the M ssissippi Suprene Court invoked.
As to the fornmer, Smth argues that the M ssissippi Suprene Court
i nconsi stently applies the bar in cases involving constitutional
chal l enges to the "especially heinous" aggravating circunstance,
and as to the latter he argues that this circuit has conclusively
determ ned that that bar is inadequate when applied at the tine
of Smth's collateral review

We recently had occasion to discuss Mssissippi's

cont enpor aneous objection bar in Wley v. Puckett, No. 90-1599,

slip op. 6500 (5th Cr. Aug. 5, 1992). There, the petitioner

raised in federal habeas a cl aimbased on Batson v. Kentucky, 476

US 79 (1986), and a claimthat the prosecutor nmade i nproper
remarks in his closing argunent. The petitioner did not | odge
appropriate objections at trial, and the M ssissippi Suprene
Court held on collateral review that the clains were procedurally

barred. Wley v. State, 517 So. 2d 1373, 1378 (M ss. 1987),

cert. denied, 486 U S. 1036 (1988). W upheld the bar on the

authority of H Il v. Black, 887 F.2d 513 (5th Cr. 1989), vacated
on other grounds, --- US ---, 111 S. C. 28 (1990), stating:

In HIl, we found that "the Suprenme Court [of M ssissippi]
regul arly applies the contenporaneous objection rule to the
cases before it." 887 F.2d at 516. It is true, as Wley
points out, that the M ssissippi Suprenme Court may di sregard
the procedural bar rule when plain error exists. But we
acknow edged this practice in H1l and did not find that it
detracted fromthe consistency of M ssissippi's application
of the rule. Hill, 887 F.2d at 516.



Wley, slip op. at 6521 (footnote omtted) (brackets in
original). WIley and H Il do not require that we defer to the
cont enpor aneous objection rule in this case, however, because it
is apparent that at the tinme of Smth's post-conviction review
the M ssissippi Suprenme Court enforced the rule only sporadically
in cases in which the defendant raised a challenge to the
"especi al ly heinous" aggravating circunstance.

In our original opinion, we recognized that H Il had settled
the question of M ssissippi's application of its contenporaneous
objection rule. Smth Ill, 950 F.2d at 987. However, in a
footnote to the citation of Hll we stated: "Because we deci de
that Smth's claimthat the 'especially heinous' aggravating
circunstance is unconstitutional [is] precluded by Teague,
we do not separately consider his potentially distinct argunent
that M ssissippi has not regularly enforced its procedural bars
wth regard to such clains.” [d. at 987 n.18. W thus
recogni zed that there m ght be sone classes of clains to which
t he cont enporaneous objection bar had not been consistently
applied. Now that Teague has no effect here, we nust determ ne
whet her constitutional challenges to the "especially heinous”
factor are one of those classes of clains.

We have little trouble finding inconsistent application of
t he cont enporaneous objection bar in this context. |In at |east
ei ght cases spanning a period of tinme before and after Smth's
collateral review, the M ssissippi Suprene Court reached the

merits of a claimbased on the "especially hei nous" aggravator



despite the lack of an objection to the jury instructions.

Washington v. State, 361 So. 2d 61 (Mss. 1978), cert. denied,

441 U.S. 916 (1979); King v. State, 421 So. 2d 1009 (M ss. 1982),

cert. denied, 461 U S. 919 (1983); Leatherwood v. State, 435 So.

2d 645 (M ss. 1983), cert. denied, 465 U S. 1984 (1984); Tokman

v. State, 435 So. 2d 664 (Mss. 1983); Irving v. State, 441 So.

2d 846 (M ss. 1983), cert. denied, 467 U S. 1256 (1984); Billiot

v. State, 454 So. 2d 445 (M ss. 1984), cert. denied, 469 U S

1230 (1985); Mioon v. State, 464 So. 2d 77 (M ss. 1985); Faraga
v. State, 514 So. 2d 295 (Mss. 1987), cert. denied, 487 U S

1210 (1988). The State's suggestion that we nust | ook solely to
the M ssissippi Suprenme Court's application of the rule in post-
conviction review cases m sconstrues the rule, for the rule as
written makes no distinction between direct appeals and post-
conviction review proceedings. See Mss. Sup. C. Rule 42 ("no

assi gnnent of error based on the giving of an instruction to the

jury will be considered on appeal unless specific objection was
made to the instruction in the trial court. . . .").! Thus, to
the extent the state court in Smth Il relied on the fact that

Smth failed to object at trial, he is not barred from obtaining

1 I'n 1984, M ssissippi enacted the Uniform Post-Conviction
Coll ateral Relief Act, Mss. Code Ann. 88 99-39-1 et seq. (Supp.
1991). As of April 17, 1984, the default rule for cases on
collateral reviewis found at 8 99-39-21(1). See, e.qg., Wley v.
State, 517 So. 2d 1373, 1378 (M ss. 1987), cert. denied, 486 U S.
1036 (1988). Like Suprene Court Rule 42, it provides that
failure to raise objections at trial bars further review. As the
state court opinion reflects, Suprene Court Rule 42 provided the
appl i cabl e procedural bar at the tine of Smth's post-conviction
revi ew.




federal review of his challenge to the "especially hei nous"
aggravating circunstance. ?

Smth also is safe fromany bar due to his failure to raise
a challenge to the "especially hei nous" aggravator on direct
appeal. W found in Weat that the M ssissippi Suprene Court did
not regularly follow the direct appeal bar at the tine of Smth's
di rect appeal and post-conviction review. Weat, 793 F.2d at

626.° We adhered to this precedent in Reddix v. Thigpen, 805

F.2d 506, 510 (5th Cr. 1986); Edwards v. Scroggy, 849 F.2d 204,
209 n.4 (5th Cr. 1988), cert. denied, 489 U S. 1059 (1989); and

our earlier opinion in this case, Smth Ill, 904 F.2d at 971. W
are bound by these decisions, and so hold that to the extent the
state court invoked the direct appeal bar on the "especially
hei nous" circunstance claim Smth is not barred.

Havi ng determ ned that we may reach the nerits of the Eighth
Amendnent challenge to the use of the "especially heinous”
aggravating circunstance, we hold that, insofar as the district

court denied habeas relief on this claim the judgnent nust be

2 Qur statenent in Smith Il that "[Smth's] clenency [from
M ssi ssippi's procedural bar rules] does not extend to clains
rai sed neither at trial nor on direct appeal" does not conflict
with our holding. This statenent was dicta, as we did not hold
in Smth Il that any clainms were barred for this reason
Mor eover, as noted above, footnote 18 (which appears at the end
of the sentence after the sentence quoted above) specifically
recogni zes that there may a distinct argunent about M ssissippi's
enforcenent of its procedural bars to challenges to the
"especi ally heinous" aggravating factor.

3 W found that, although the M ssissippi Suprenme Court
announced its intention in 1983 to invoke the direct appeal bar
on a regular basis, its failure to do so in a 1985 case rendered
application of the rule inconsistent. Weat, 793 F.2d at 626.

10



vacated and the case remanded to the district court with
instructions to issue the wit of habeas corpus unless the State
of Mssissippi initiates appropriate proceedings in state court
within a reasonable tine after the issuance of our mandate.

Under d enbns and Maynard, the use of the "especially hei nous”
aggravating circunstance without a limting instruction clearly
was error. Cenons, of course, holds that the death sentence may
be salvaged if the state appellate court elimnated the invalid
aggravating factor and rewei ghed the remaining valid factors
against the mtigating factors, or if it determ ned that use of
the invalid factor was harnl ess beyond a reasonabl e doubt. But
it is plain that the M ssissippi Suprenme Court neither reweighed
nor perforned harm ess error analysis, and the State has not
suggested that it did.* Should the State elect to initiate
further proceedings in the M ssissippi Suprene Court, that court
still has the option of reweighing or perform ng a harm ess error

anal ysis as those procedures have been defined in O enons and

Wley.®

4 This is not surprising, since direct reviewin this case
occurred | ong before Maynard and d enpbns, at a tine when the
M ssi ssi ppi Suprenme Court consistently rejected all challenges to
the "especially heinous" factor.

5> W note that the M ssissippi Suprene Court, in post-
C enpbns cases, has held that state |law precludes it from
rewei ghi ng, but that harm ess error analysis is permssible.
Cenpbns v. State, 593 So. 2d 1004 (M ss. 1992) (on remand from
the Suprenme Court); Shell v. State, 595 So. 2d 1323 (M ss. 1992);
Jones v. State, No. 03-DP-601, 1992 W. 124774 (M ss. June 10,
1992); Pinkney v. State, No. 03-DP-761, 1992 W. 146776 (M ss.
July 1, 1992); see also Wley, slip op. at 18-19. However, in
none of the four state cases cited above has the M ssissipp
Suprene Court found the error harnl ess beyond a reasonabl e doubt.

11



B. Additional dains

In his brief on remand, Smth raises two new clainms. First,
he argues that Ei ghth Amendnent error occurred when the jury was
instructed that they could consider as aggravating circunstances
the facts that the nurder was conmtted in the course of a
robbery and for pecuniary gain. Second, he contends that his
trial and sentencing were unconstitutionally tainted by
“cunul ative error."

The Suprene Court vacated the judgnent in this case and
remanded for further consideration in light of Stringer.

Although it is true, as Smth points out, that this court
consi dered a cl ai m beyond the scope of the Suprene Court's remand

order in Hll v. Black, 920 F.2d 250 (5th Gr. 1990), nodified on

ot her grounds, 932 F.2d 369 (5th Gr. 1991), that claimhad been

properly raised in the habeas petition. 920 F.2d at 250. Smth,
however, did not raise either of his two newclains in his
petition for habeas corpus in the district court. Accordingly,
we do not consider themin this appellate proceeding. See

Johnson v. Puckett, 930 F.2d 445, 448 (5th Gr. 1991).

I11. CONCLUSI ON
For the reasons set forth above, the judgnent of the
district court is vacated insofar as it holds that there was no
constitutional error in the jury's use of the "especially
hei nous, atrocious or cruel" aggravating circunstance. The case

is REMANDED to the district court with instructions to issue the

12



writ of habeas corpus unless the State of Mssissippi initiates
appropriate proceedings in state court wthin a reasonable tine
after the issuance of our mandate. 1In all other respects, the

judgnent of the district court is again AFFI RVED.
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