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Before PCOLI TZ, Chief Judge, JOLLY, and JONES, Crcuit Judges.
E. Gady Jolly, Grcuit Judge:

The Suprene Court vacated our judgnent denying Warren Bridge's
motion for certificate of probable cause and instructed us to

reconsider the case in the light of Selvage v. Collins, 110 S. C.

974 (1990), and Penry v. Lynaugh, 109 S.C. 2934 (1989). Bridge v.

Collins, 110 S.Ct. 1313 (1990). Addressing Bridge's claimon the

merits and in the light of Penry, we hold that his claim has no



merit. Bridge argues that his death sentence was inposed in
violation of the Eighth and Fourteenth Anmendnents because, under
the Texas death penalty statute, the jury was unable to consider
mtigating evidence during the sentencing phase of his trial. W
hold that no major thrust of Bridge's mtigating evidence was
substantially beyond the scope of the two special questions asked
during the sentenci ng phase of trial. W therefore deny his notion
for certificate of probable cause and dism ss his appeal. W also
vacate the stay of execution entered by the Suprene Court.
I

Warren Eugene Bridge was convicted of felony-nurder and
sentenced to death in Texas in 1986. After Bridge's first state
and federal petitions for habeas corpus relief were denied, his
execution was schedul ed for Septenber 15, 1988. On Septenber 8,
1988, having again exhausted state renedies, Bridge filed his
second petition for federal habeas corpus relief, arguing that the
Texas death penalty statute violates the Ei ghth and Fourteenth
Amendnent s because it allows a jury no nechani sm for considering
i ndividual mtigating circunstances during the puni shnent phase of
a capital trial. The state courts and the federal district court
deni ed the petition.

On appeal, we initially held that Bridge's claim was not
procedurally barred even though his counsel nade no objection to

the sentencing statute at trial. Bridge v. Lynaugh, 856 F.2d 712,

714 (5th Gr. 1988). W then addressed Bridge's claim on the



merits. Finding that Bridge nmade no substantial showi ng of a
denial of a federal right, we denied his notion for certificate of
probabl e cause and we denied his notion for a stay of execution.
On Septenber 14, 1988, the Suprene court granted certiorari and
entered a stay of execution, pending its judgnent in this case.
In a revised opinion, we clarified our holding that Bridge's
cl ai mwas not procedurally barred. W held that Bridge's clai mwas
not procedurally barred because Bridge had good cause for his
failure to object at trial and because he woul d be prejudiced i f we

did not review his claim Bridge v. Lynaugh, 860 F.2d 162 (5th

Cir. 1988). 1In a later opinion, however, we w thdrew our earlier
witings on the case, stating that our denial of Bridge's claim
rested only on the absence of "legal cause" for his failure to

raise his objection at trial. Bridge v. Lynaugh, 863 F.2d 370 (5th

Cir. 1989). In May of 1990, the Suprene Court vacated our judgnent

and remanded the case back to this court for further consi deration

in the light of Selvage and Penry.!?

Al t hough Bridge failed to raise his Penry clains until his
second federal habeas corpus petition, this case differs
fundanentally from Ronero v. Collins, 1992 WL 105059 (5th Gr.
May 19, 1992). In Ronero, we recently reaffirmed our hol ding
that the Rule 9(b) abuse of wit doctrine bars a petitioner from
raising the Penry issue in a second federal habeas petition
unl ess he can satisfy the cause and prejudi ce standard enunci at ed
in MO eskey v. Zant, 111 S. C. 1454 (1991). See also Cuevas v.
Collins, 932 F.2d 1078 (5th Cr. 1991). Because Bridge's second
federal habeas petition was filed and has been pending in our
court since May 1990, well before MO eskey was deci ded, Bridge
has never received the notice that is a prerequisite to
di sm ssing a successive habeas petition for abuse. Matthews v
Butler, 833 F.2d 1165, 1170 (5th Cr. 1987). Rule 9(b) does not




|1
In Selvage v. Collins, 816 S.W2d 390, 392 (Tex. Crim App.

1991), the Texas Court of Crimnal Appeals held that a petitioner's
failure to bring a Penry type claimat trial is not a procedura
bar to his later raising that issue.? W nust therefore address
Bridge's notion for certificate of probabl e cause and his appeal of
the district court's denial of his petition for habeas corpus
relief in the light of the Suprene Court's decision in Penry.

Bri dge argues that the Texas death penalty statute violates
the Eighth and Fourteenth Amendnents because a jury is unable to
give consideration to mtigating evidence during the punishnment

phase of the trial. Under the Texas Code of Crimnal Procedure,

the jury nust answer "yes" to the follow ng two questions before

t he defendant nay be sentenced to deat h:

(1) whether the conduct of the defendant that caused the
deat h of the deceased was comm tted deliberately and with
t he reasonabl e expectation that the death of the deceased
or another would result;

(2) whether there is a probability that the defendant
would commt crimnal acts of violence that would
constitute a continuing threat to society.

apply in this unusual insistence.

’2ln Penry, the petitioner argued that absent a special
instruction, the jury was not allowed to give consideration to
mtigating evidence. The Suprene Court held that in Penry's
case, the jury had no vehicle to express the view that his brain
damage, nental retardation and troubl ed chil dhood reduced his
culpability for the crine. Penry, 109 S.C. at 2949.



Tex. Crim Proc. Code. Ann., Art. 37.071(b) (Vernon 1981).2% Bridge
argues that he offered the followng mtigating circunstances at
trial:

(1) That no physical evidence |linked himto the crinme and
that his acconplice nmay have actually shot the victim
(2) That he was intoxicated at the tinme of the incident;
(3) That there was no talk about robbing the store
bef or ehand;

(4) That he was easily led by others and was under the
i nfl uence of a tough guy ten years ol der than he was;
(5) That afterward, he was in tears on his bed while his
acconplice was wavi ng the gun around,

(6) That he was i mmature and young (19 years old) at the
tinme; and

(7) That he had not been connected with any violent crine
before this incident.

Bridge argues that the jury was unable to give consideration to

this mtigating evidence because the jury was only instructed to

answer the questions "yes" or "no.
The petitioner in Penry nmade a simlar argunent. He argued

t hat absent a special instruction, the jury was unabl e to consi der
his mtigating evidence that he suffered from brain danage, was
mentally retarded and had a troubled chil dhood. The Court held
that Penry's sentence was inposed in violation of the Eighth
Amendnent because the jury was unable to consider the effect of
Penry's evidence wi thout a special instruction. Penry, 109 S.C

at 2952. The Court found that neither of the special questions
allowed the jury to give effect to Penry's evidence. The Court

stated that although his evidence was relevant to the first

There is a third question under the statutory schene that
is not at issue here. It concerns provocation by the victim



question (deliberateness), it was al so rel evant beyond t he scope of
the finding the jury was required to nake when answering that
questi on. Id. at 2949. As for the second question (future
dangerousness), the Court stated that Penry's evidence was |ikely
to have caused the jury to consider Penry a future threat, while at
the sane tine reducing his noral culpability for the crinme. 1d.

I n our recent en banc case, G ahamyv. Collins, 950 F.2d 1009,

1027 (5th Gr. 1992), cert. granted, 1992 W. 52201 (U.S. June 8,

1992) (No. 91-7580), we held that Penry does not invalidate the

Texas sentencing schene and that Jurek v. Texas, 428 U S 262

(1976),% continues to apply in instances where no major mtigating
thrust of evidence is substantially beyond the scope of the speci al
issues.®> W hold that no major thrust of Bridge's mtigating
evidence is substantially beyond the scope of the special
guesti ons.

The first four mtigating circunstances could have been
considered and given effect when answering the first special
gquestion concerning Bridge's deliberateness. |If the jury nenbers

believed that Bridge's acconplice killed the victim then they

“The Supreme Court, in Jurek, sustained the
constitutionality of the Texas capital sentencing procedure.

W are cogni zant of the Suprene Court's grant of certiorar
in Gaham This court, however, is bound by the |aw of this
Circuit. Johnson v McCotter, 804 F.2d 300, 301 (5th Gr. 1986),
cert. denied, Johnson v. Lynaugh, 481 U S. 1042 (1987).
Consequently, a stay nmust cone fromthe Suprene Court.




could have answered no" to the first question.?® Bridge's
i ntoxication could also have been adequately taken into account

when answering the first special question. Cordovayv. Collins, 953

F.2d 167, 170 (5th Gr. 1992). Furthernore, if the jury nenbers
believed that Bridge did not plan to rob the store, then they could
have concluded that he did not deliberately kill the victim
Finally, if the jury nenbers thought that Bridge was influenced or
|l ed by his acconplice, then they could have found that Bridge did
not deliberately kill the victim

The first mtigating circunstance and the | ast five coul d have
been taken into consideration and given effect when answering the
second question concerning Bridge's future dangerousness. |f the
jury nmenbers believed that Bridge did not shoot the victim then
t hey coul d have concl uded that Bridge would not be a future threat.
If the jury nenbers believed that Bridge did not plan to rob the
store and that he was renorseful after the incident, then they
coul d have concl uded that he would be Iess likely to rob or conmt
other crines in the future. |If the jury nenbers believed Bridge's
youth and inpressionability to be mtigating circunstances, then
they coul d have concluded that Bridge would be less likely to be
dangerous when no |onger young. G aham 950 F.2d at 1031.
Finally, the jury clearly could have taken into consideration

Bridge's past crimnal record when determ ning whether Bridge was

SArguably, the jury could have al so considered and gi ven
weight to this evidence during the guilt phase of the trial.



a future threat. Thus, no major mtigating thrust of Bridge's
evi dence i s beyond the scope of the two special questions.

A certificate of probabl e cause is necessary before this Court
can hear Bridge's appeal. Fed. R App. P. 22(b); 28 U S.C. § 2253.

Bri dge has made no substantial showing of a denial of a federa

right. Barefoot v. Estelle, 463 U S. 880, 893 (1983). Thus,
Bridge's notion for certificate of probable causeis DE NI E D

his appeal is DI S MI S S E D and the stay of execution is
VACATED.



