IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 88-1995

SAMUEL CHRI STOPHER HAVKI NS,
Peti ti oner- Appel | ant,

ver sus

JAMES A. COLLINS, DI RECTOR,
TEXAS DEPARTMENT OF CRIM NAL JUSTI CE,
| NSTI TUTI ONAL DI VI SI ON,
Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas

( Decenber 23, 1992 )
Before KING H G3 NBOTHAM and JONES, Circuit Judges.
H G3 NBOTHAM Circuit Judge:
I

Sanuel Chri stopher Hawki ns was convi cted of capital murder by
ajury inthe 99th Judicial D strict Court of Lubbock County, Texas
on March 15, 1978, and after a sentencing hearing was sentenced to
death. The Texas jury convicted Hawki ns, a bl ack man, for the rape
and nurder of Abbe Rodgers Ham | ton, a pregnant white wonan. He
brings in this third federal habeas petition related clains.
First, he urges that the jury could not give expression to his
mtigating evidence under the interrogatories then submtted in

capital cases. Second, he urges that his opportunity to offer



mtigating evidence was frustrated by the jury's inability under
its instructions to separate the negative from the positive in
viewi ng his evidence. We find that Hawkins' clainms should have
been included in at |least his second federal petition and are now
barr ed.
|1
Five years after trial, the Texas Court of Crim nal Appeals

rejected fifteen assigned errors and affirnmed the conviction and

sentence. Hawkins v. State, 660 S.W2d 65 (Tex. Crim App. 1983)
(en banc).! Hawkins filed his first federal habeas petition while
his direct appeal was pending, and it was dismssed for failure to
exhaust state renedies. Wthout filing a state habeas petition

Hawkins filed his second federal petition on Novenber 4, 1983.
After extensive proceedings, the federal district court determ ned
Hawki ns to be conpetent and granted his request to proceed pro se.
The magi strat e-judge war ned Hawki ns of the hazards of representing
hi msel f, but when he persisted granted Hawki ns' counsel |eave to
W t hdraw. The magi strate-judge then gave Hawki ns | eave to add any
clains but when he added none, denied Hawki ns' federal petition.
The dism ssed petition contained neither of the two clains now

asserted. W affirned. Hawkins v. Lynaugh, 844 F.2d 1132 (5th

Cr. 1988). The Supreme Court denied certiorari, 488 U S 900
(1988).

The court initially remanded for a conpetency hearing, but
Hawki ns expressly waived the issue and the Texas Court of
Crim nal Appeals accepted the waiver.

2



After sonme confusi on over who represented Hawki ns, two | awers
filed another state petition with the state trial court on Decenber
5, 1988, and four days later the Texas Court of Crim nal Appeals
denied relief. The present petition was then filed in federa
court on Decenber 9, 1988. The district court, after sone initial
confusion, denied a stay of the then schedul ed execution and deni ed
a certificate of probable cause. W in turn refused a certificate
of probable cause and denied a stay. W did not rest on wit
abuse, finding instead that the Penry claimlacked sufficient nerit
under circuit lawto warrant a certificate of probable cause. W
declined to foot our ruling on abuse of the wit, because we were
then unsure of the | egal effect of Hawkins' sonetines pro se status

in pursuit of collateral review Hawki ns v. Lynaugh, 862 F.2d 487

(5th CGr. 1988). The Suprene Court vacated and remanded for
reconsideration in light of Selvage v. Collins, 494 U S. 1013, 110

S. . 1313 (1990) and Penry v. Lynaugh, 492 U. S. 302, 109 S. C

2934 (1989). On April 2, 1990, we stayed proceedi ngs pending
answer to the question we certified to the Texas Court of Crim nal
Appeal s in Selvage. W then ordered further briefing on April 29,
1992 and have received those briefs.

At trial, the jury heard evidence regarding Hawkins
psychol ogi cal and enotional difficulties. Dr  Hugh Pennal, a
psychi atrist, rel ated Hawki ns' social history. Pennal related that
Hawki ns' father was a mnister who beat himand taught himto hate
white people and to strike at them through their "wonmen". A

clinical psychologist testified that Hawkins suffered a severe



mental disorder, including delusions about oppressed blacks and
that at tinmes in his |ife Hawkins had been insane. There was
additional evidence of Hawkins' sexual wurges, his anger and
feelings of inferiority. Hawki ns al so contends that there was
addi tional evidence that m ght have been offered at trial if there
were a neans for the jury to give it expression w thout condemi ng
Hawki ns with t he sanme evi dence i n answering the questions of future
danger ousness and del i ber at eness.

1]

Any prom se of the Suprene Court's remand in Sel vage, and the
| ater answer by the Texas Court of Crimnal Appeals that Texas
woul d not insist on a contenporaneous objection, has proved enpty
to petitioners such as Hawkins who fail to assert any Penry claim

in their first federal petition. As we explained in Selvage V.

Collins, 972 F.2d 101, 103 (5th Gr. 1992), "W recognize that in
practical terns this nmeans that federal courts will not entertain
"Penry" error in a successive federal wit. This is the direct sum

of Md eskey and Sawyer. Finally, we have since answered the
question of the know edge chargeable to an unrepresented habeas

petitioner in favor of the state. Saahir v. Collins, 956 F.2d 115,

118 (5th Gr. 1992) ("M eskey "knew or reasonably should have
known' standard for cause applies irrespective of whether he was
represented by counsel when he filed any previous petitions.")

We are offered no sufficient |egal cause for Hawkins' failure
to assert his present clainms in his earlier petitions; controlling

precedent requires that we affirmthe district court's denial of



relief. Qur stay is vacated and a certificate of probable cause is

DENI ED.



