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UNI TED STATES POSTAL SERVI CE, et al., Defendants, United States
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March 30, 1992.

Appeal from the United States District Court for the Wstern
District of Texas.

Before WLLIAMS and WENER, Circuit Judges, and LITTLE, District
Judge.?

LI TTLE, District Judge:

Finding nortal inpedinents in Wod' s suit contesting his
di scharge as a postal letter carrier, the district court dism ssed
his action. Wod appeal ed. W reverse and remand wth

i nstructi ons.

The U S. Postal Service enployed Norman R Wod, Jr. as a
letter carrier. He was discharged effective 19 January 1985.
Feel ing that his di scharge was due to i nperm ssi bl e di scrimnation,

Wbod pursued counseling with an EEO enpl oyee, Carlos E. Morris.

Wod's desired relief fromthe adm nistrative channels of the
EEO was not forthcom ng. A formal conplaint with the EEOC was
filed on 29 March 1985. The conplaint was denied by |letter dated
11 February 1986. In the letter Wod was advised that he had
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thirty days fromreceipt of the letter to file a civil action in

the appropriate United States District Court.

It is uncontested that the conplaint filed by Wod was filed
in a proper venue within thirty days of his receipt of theright to
sue letter. That filing occurred on 14 March 1986 in the El Paso
division of the Western District of Texas. In the style of his pro
se prepared petition, Wod nanes as defendants the "United States
Postal Service and Carlos E Mrris, the EEO Counselor." 2
Paragraph 4 of the petition describes the defendants thusly:

Def endant, UNI TED STATES POSTAL SERVICE is an enpl oyer within

the neaning of 42 U S. C. 2000e(b). It can be served wth

process through its | ocal receiver, POSTMASTER EM LI O GARCI A,

UNI TED STATES POST OFFI CE, 5300 E. PAI SANO, EL PASO, TEXAS

79910, and CARLCS E. MORRI'S, EEO COUNSELOR, UNI TED STATES POST

OFFI CE, 5300 E. PAI SANO ST., EL PASO TEXAS 79910.

The entire chronol ogy of the record subsequent to the March

filing need not be reproduced. There are uncontested events

however that nerit highlighting.

Acconpani ed by his original petition, Wod's application to
proceed in forma pauperis was filed 14 March 1986. The application

was granted on 24 March 1986. The U.S. Marshal served Emlio

2Technically, Mrris remains as a naned party def endant,
al though the transcript clearly reveals a contrary intention by
counsel for the plaintiff. Wen the district judge asked the
plaintiff's attorney if Mrris, an innocent party, could be
di sm ssed, the attorney responded:

That's right, your honor, absolutely your honor.
The court's judgnent of 15 August 1988 finds that

Morris is imune fromsuit. No issue is taken with that
portion of the judgnent by appellant.



Garcia, the EIl Paso Postnmaster, and the U S. Attorney for the
Western District of Texas on 1 April 1986. Wod filed a notion for
appoi ntnment of counsel on 2 April 1986. On 7 April 1986, the

Attorney General, Edwin Meese Ill, was served by certified nail

The U S. Attorney filed a notion to dismss, or in the
alternative, a notion for sunmary judgnent on 2 June 1986. There
are two prongs to the notion. First, the Governnent argued that
the trial court had no jurisdiction over the postal service as the
only proper defendant is the head of that agency in his official
capacity. 42 U S. C. § 2000e-16. In other words, the plaintiff
failed to nane and serve the proper defendant within thirty days of
receipt of the right to sue letter. Even an anendnent to the
conpl aint woul d not eradicate that defect, or so the U S. Attorney
ar gued. Second, the U S. Attorney clained that Wod failed to
exhaust his adm nistrative renedi es. The governnent observed t hat
28 CF. R 1613.214(a)(1)(i) requires that such a conplaint nust be
brought to the attention of an EEO counselor within thirty days of
the alleged discrimnation. The appellee, inits sumary judgnent
nmotion, asserts that Wod was effectively fired on 19 January 1985,
and did not communicate with an EEO counsel or until 19 February,

1985, sone thirty-one days after the discrimnatory act.

The count er-argunent tendered by | awerl ess Wod was that the
thirty day right to sue letter advised himthat a tinely suit nust
be filed within thirty days. According to Wod, suit was filed

wthinthirty days. The filing, when coupled with the reasons for



failure to serve tinely the proper defendant, justify application
of the doctrine of equitable tolling. Wod also filed a notion to
anend his petition to nane and serve the proper defendant, the U. S.
Post master. Moreover, Wod presented witten argunent and evi dence
in opposition to the allegation that he failed to exhaust

adm ni strati ve renedi es.

Prior to oral argunent on the notion, Wod engaged the
services of an attorney. Finding that the court had no
jurisdiction and that Wod had not exhausted his admnistrative

renedi es, the court ordered dism ssal of the suit.

Wod' s appeal to this court resulted in an affirmati on w thout
opinion. Wod v. US. Post Ofice, 873 F.2d 295 (5th Cr.1989).
The Suprene Court granted Wwod's wit for certiorari and vacated
our decision and remanded the case for further consideration in
light of Irwinv. Veterans Adm nistration, 498 U S. ———, 111 S. C
453, 112 L. Ed. 2d 435 (1990); W.od v. U S. Postal Service, —— U. S
——, 111 S .. 1575, 113 L.Ed.2d 641 (1991).

EQUI TABLE TOLLI NG

In Irwn, a fired VA enployee and his attorney were nuailed
notices fromthe EEOC denying Irwin's clai mfor wongful discharge.
The letter was received in lrwin's attorney's office on 23 March
Irwn received the letter on 7 April. Irwn's attorney was out of

the country and did not |learn of the EEOCC action until 10 April.



A conplaint was filed in federal court on 6 May, forty-four days
after the notice was received at the attorney's office, but
twenty-ni ne days after the date on which Irwin received the letter.
Irwin argued that the thirty day period should run fromthe date he
received the letter and, if not, the statute should be subject to

the doctrine of equitable tolling.

The Suprene Court affirmed the dismssal of Irwin's suit, and
ruled that the thirty day period began to run from the date of
recei pt by the person first toreceive notice, inthis caselrwn's
attorney. In so doing, however, the Suprenme Court harnonized the
doctrine of tolling with waiver of sovereign inmunity. The court
explains the possible expansion of the doctrine of waiver of
sovereign imunity with the foll ow ng | anguage:

Once Congress has nmade such a wai ver, we think that nmaking t he

rule of equitable tolling applicable to suits against the
Governnent, in the sane way that it is applicable to private

suits, anmpunts to little, if any, broadening of the
congressi onal wai ver. Such a principle is likely to be a
realistic assessnent of legislative intent as well as a

practically useful principle of interpretation. W therefore
hol d that the sanme rebuttabl e presunption of equitable tolling
applicable to suits against private defendants should also
apply to suits against the United States.... Because the tine
limts inposed by Congress in a suit against the Governnent
i nvol ve a wai ver of sovereign immnity, it is evident that no
nmore favorable tolling doctrine nmay be enpl oyed agai nst the
Governnent than is enployed in suits between private
litigants.... But the principles of equitable tolling
descri bed above do not extend to what is at best a garden
variety clai mof excusabl e neglect.

lrwn, 498 U S, ——— at ———, 111 S. Ct. 453 at 457-58, 112 L. Ed. 2d
435 at 444.

Appel I ant argues as foll ows:



The appel |l ant pursued his case diligently but because of the
delay (that was caused in processing his application to
proceed in forma pauperis) and the fact that he did not have
the assistance of Ilegal <counsel, the requirenents of
conpleting all filing and service within the thirty day
limtation period could not be net.

The facts and circunstances supporting Wod s assertion of
equitable tolling have never been considered by the district court.
In light of the mandate in Irwin, we remand to the district court
to determne if Wod's culpa is excused under equitable tolling

princi pl es.

SUMVARY JUDGVENT

A grant of summary judgnent is reviewed de novo by this court
appl ying the sane substantive test as the district court. General
Electric v. Southeastern Health Care, 950 F.2d 944, 948 (5th
Cr.1991), citing wth approval Wlker v. Sears, Roebuck and
Conpany, 853 F.2d 355, 358 (5th G r.1988); Resolution Trust Corp.
v. MCrory, 951 F.2d 68, 71 (5th G r.1992), citing with approval
FDIC v. Ham lton, 939 F.2d 1225, 1227 (5th G r.1991). Rule 56(c)
of the Federal Rules of G vil Procedure permts the granting of a
summary judgnment notion if, considering the pleadings and materials
submtted in a light nost favorable to the non-noving party, they
"show that there is no genuine issue as to any material fact and

that the noving party is entitled to judgnent as a nmatter of |aw

Fed. R Cv.P. 56(c)

Here, EEO agent Morris stated, by affidavit, that Wod had not

made a communication with Mrris within thirty days of the



effective date of Wod's renoval from enploynent. The affidavit
al so states that a counseling report formfiled by Morris, with the
notation that the request for counseling had been submtted tinely,
was nmade in error. Wod attaches to his opposition a copy of a
letter witten to the EEOC wherei n Wod states that he communi cat ed
wth Morris on 5 February 1985, well within the thirty day peri od.
Wod al so presented a copy of a letter to the EEOC witten by the
Presi dent of Wod's representative union, which conpl ai ned about

Morris' methodol ogy in |ogging the date of initial comrunications.

In analyzing a sunmary judgnent notion, we do not weigh the
evi dence or nmake credibility determ nations. W reviewthe record
and our review of the record in this case leads us to the
conclusion that there is conflicting factual evidence on the
critical issue of the initial date of communication with the
counseling official. The conflict here is of such inport that if
this evidence were submtted to a fact finder, a favorabl e deci sion

to Whod m ght result.

For the foregoi ng reasons, the sunmary judgnent granted by the
district court on the issue of plaintiff's failure to sue or serve
the proper defendant is REVERSED and REMANDED for further
considerationinlight of Irwn v. Departnent of Veteran's Affairs,
498 U.S. ———, 111 S.Ct. 453, 112 L.Ed.2d 435 (1990). The sunmmary
judgnent granted by the district court on the issue of plaintiff's
failure to exhaust adm nistrative renedi es i s REVERSED and REMANDED

for resolution of the factual dispute.



