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The defendant, Board of Commi ssioners of the Ol eans Levee
District (the “Levee Board”), appeals the district court’s sunmary
judgnent in favor of the plaintiffs, owners of property

expropriated as part of the Bohema Spillway (the “landowners”).



The noney judgnent in favor of the | andowners and agai nst the Levee
Board is in the anount of $17, 442, 332.87, plus interest, costs, and
attorneys’ fees. The Levee Board al so appeals the district court’s
denial of its notion to vacate wits of seizure issued by the
district court. The State of Louisiana (the “State”) appeals the
denial of its notion to intervene. For the reasons that follow, we
REVERSE the district court’s judgnent and RENDER judgnent for the
Levee Board, dismssing the |andowners’ takings claim wth
prejudi ce. W VACATE the writs of seizure and AFFI RMt he deni al of
the State’'s notion to intervene.
| . BACKGROUND

In 1924, the State authorized the Levee Board to acquire | and
to build the Bohemia Spillway.! However, in 1984, the Loui siana
|l egislature directed the Levee Board to return the land to its
former owners and to “provide a thorough accounting
concerning all revenues received from the affected property.”?
After unsuccessfully challenging the constitutionality of this
| aw, * the Levee Board issued quitclai mdeeds to the | andowners (or
their successors). However, the Levee Board did not pay the

| andowners the mneral royalties that the Levee Board received

11924 La. Acts 99.

21984 La. Acts 233; La. Const. art. VII, § 14(B).

*Bd. of Levee Comm'rs of the Orleans L evee Bd. v. Huls, 852 F.2d 140, 141-43 (5th Cir.
1988); Bd. of Comm’rs of the Orleans Levee Digt. v. Dep’t of Natural Res., 496 So. 2d 281, 285
(La. 1986).




bet ween June 1984 and the tinme the | and was returned.

I n February 1988, Haspel & Davis MIling & Planting Co., Ltd.;
Jean Connell; Joseph Torre; Bohema Planting Co., Inc.; Leonie
Rot hschil d; and Arthur Davis, on behalf of thensel ves and all ot her
persons simlarly situated, forner owners of property expropriated
as part of the Bohem a Spillway or their successors, filed a cl ass

action in state court seeking, inter alia, a declaratory judgnent

decreeing that title to the mneral and other royalties vested with
the original owners as of the effective date of Act 233 of 1984.%
The | andowner s subsequent |y anended and suppl enented their petition

nunerous times to assert, i nter alia, a claim that an

unconstitutional taking occurred when the Levee Board continued to
collect and failed to return the mneral royalties.

After 12 years of litigation in state court, the parties
entered into a Settlenent Agreenent (the “Settlenent Agreenent”),
whi ch was approved by the state court via a Consent Judgnent. In
the Settlenent Agreenent, the |landowners settled all their clains
agai nst the Levee Board in return for a paynent of $2,318, 263.72
i medi ately and another $18,767,145.26 “as and if funds are
appropriated thereof.” Pursuant to the terns of the Settlenent
Agreenent, if the Levee Board did not pay at |east $2,600,000 per

year, the landowners could exercise their rights to enforce the

“Haspdl & Davis Milling & Planting Co., Ltd. v. Bd. of Levee Comm'rs of the Orleans
Levee Dig., 680 So. 2d 159 (La. Ct. App. 4th Cir. 2002).
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Consent Judgnent “in accordance with this Agreenent and |aw.
Al t hough the Levee Board mnade nunerous paynents under the
Settl ement Agreenent, the paynents were |ess than the $2, 600, 000
per year called for by the Settlenment Agreenent.?®

In July 2006, the l|landowners filed this action in federal
court, alleging that the Levee Board’ s failure to pay the anount
contenplated by the state court Consent Judgnent was an
unconstitutional taking of their property. 1In response, the Levee
Board filed a Rule 12(b)(6) notion to dismss on grounds that,

inter alia, the Levee Board’s failure to discharge its obligations

under the Consent Judgnent and Settl enment Agreenent did not give
rise to a takings claim According to the Levee Board, the
| andowners chose to conprom se their takings claimand, in doing
so, converted any takings claim into a claim for breach of
contract.®

Citing our decision in Vogt v. Board of Comm ssioners of the

Oleans Levee District (“Vogt 1"),” the I andowners filed a Mtion

for Partial Summary Judgnent, maintaining that the Levee Board' s

intentional failure to satisfy the state court judgnent did

°In June 2005, the parties entered into a second Settlement Agreement, which was
subsequently set aside by the state court. This second Settlement Agreement has no bearing on
the instant suit.

*This argument was the basis of the L evee Board' s opposition to the landowners' motion
for summary judgment.

294 F.3d 684 (5th Cir. 2002).



constitute a violation of the Takings C ause.

The district court agreed with the | andowners, and deni ed the
Levee Board s notion to dism ss and granted the | andowners’ notion
for summary judgnment.® The district court then entered a judgnent
awarding the |andowners $17, 442, 332. 96, plus unquantified
prej udgnent i nterest, post-judgnent interest, costs, and attorneys’
f ees.

The Levee Board filed a conditional notice of appeal fromthe
district court’s judgnent, although it disputed that the district
court’s judgnent constituted a final, appeal abl e judgnment under 28
U S C § 1291.°

Wi | e this appeal was pendi ng before us, the Levee Board noved
in the district court for an automatic stay of execution w thout
bond of the court’s judgnent, pursuant to Fed. R Cv. Proc. 62(f),
whi ch was denied by the district court. W affirnmed the district
court’s denial, concluding that Rule 62(f) was i napplicable tothis
case.

The | andowner s t hen began t aki ng steps to execute t he judgnent

by arranging for the issuance of wits of fieri facias and

garni shnent orders, which the Levee Board noved to vacate as a

8Concluding that the matter was “ripe for afull and final judgment,” the district court
considered the landowners Motion for Partial Summary Judgment to be a Motion for Summary
Judgment.

°The Levee Board previously objected in the district court to the judgment on the ground
that, inter dia, the judgment did not calculate the amount of pregyudgment interest.
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violation of Fed. R Cv. Proc. 69(a) and La. Const. art. XIl, 8§
10. Alternatively, the Levee Board sought a stay pendi ng appeal
under Fed. R Cv. Proc. 62(d). Around this tinme, the State al so
moved to intervene in the action solely to enforce State |aws
prohibiting the seizure and garnishnent of public property and
funds. The district court denied all notions.

The State and the Levee Board appealed these rulings.
However, we subsequently dism ssed the appeal on the ground that
the district court’s judgnent was not final because it failed to
cal cul ate prejudgnment interest.?1

On remand, the Levee Board again noved the district court to
vacate its wits of seizure and related orders. Al t hough the
district court granted the Levee Board’s notion, it nade clear
that, wupon entry of a final judgnent and expiration of the
requi site del ays, the | andowners coul d agai n seek execution of the
j udgnent . The district court then entered an anended judgnent
awardi ng the |andowners $17,442,322.87, along wth prejudgment
interest in the anbunt of $205,331.98, and post-judgnment interest,

costs, and attorneys’ fees. The Levee Board then filed the instant

19 n response to a request from the Fifth Circuit Clerk’ s office that the parties address
whether we had jurisdiction over the appeal, the Levee Board filed a motion to dismiss the appeal
for lack of jurisdiction. Asaresult, the appeal wasinitially dismissed by the Clerk pursuant to 5th
Cir. R. 42.1, which permits dismissal where the appellant files an unopposed motion to dismiss.
However, the next day, the Clerk received a motion from the landowners opposing the dismissal.
We subsequently vacated the Clerk’s order and granted the Levee Board' s motion to dismiss for
lack of jurisdiction. In doing so, we aso dismissed the Levee Board’' s motions to stay execution
and vacate seizure.



appeal .

The Levee Board again noved the district court to stay the
j udgnent w thout bond and to prohibit further seizures, which were
denied. The Levee Board then noved this court to stay execution
W t hout bond and to vacate seizure orders. W granted the Levee
Board’'s stay of execution, but carried the notion to vacate the
seizure orders with the case.

The Levee Board appeal s the district court’s noney judgnent in
favor of the | andowners and the denial of its notion to vacate the
wits of seizure. In addition, the State appeals the denial of its
notion to intervene.

1. TAKINGS CLAI M

We review both the district court’s grant of summary judgnent
and its denial of the notion to dismss de novo.!

The Levee Board argues that its failure to fulfill its
obl i gations under the Settl enent Agreenent and t he Consent Judgnent
only gives rise to a breach of contract claim and, thus, the
| andowners have no valid 42 U . S.C. § 1983 takings claim Accordi ng
to the Levee Board, the instant suit is nothing nore than an
attenpt by the | andowners to have a federal court enforce the state
court Consent Judgnent approving the Settl enent Agreenent.

The | andowners, on the other hand, maintain that the Levee

Board’s alleged intentional failure to satisfy the state court

“Coop. Benefit Adm’rs, Inc. v. Ogden, 367 F.3d 323, 328 (5th Cir. 2004).
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j udgnent constitutes an unconstitutional taking. The |andowners
contend that we previously rejected the Levee Board s argunent in
Vogt |.12

The instant case is distinguishable from the situation we
faced in Vogt |I. Prior to filing suit in federal court, the
| andowners in Vogt | brought suit in state court requesting, inter
alia, (1) a declaratory judgnent confirmng their ownership of
disputed mneral royalties; (2) an accounting of all mneral
royalties paid to the Levee Board after June 29, 1984; and (3) a
money judgnent for the royalties that the Levee Board coll ected.
After the Levee Board produced an accounting of revenues received
from the subject property, the state trial court granted the
| andowners’ notion for sunmary judgnent and ordered the Levee Board
to pay $2,853,358.44.1% \When the Levee Board refused to pay the
royalties in spite of this judgnent, the | andowners unsuccessfully
sought wits of mandanus and seizure in the state court.

In a further attenpt to collect the royalties due, the
| andowners filed suit in federal court, claimng that the Levee
Board’' s refusal to pay the judgnent was an unconstitutional taking.

The district court subsequently dismssed the suit on Eleventh

12294 F.3d 684.

3V ogt v. Bd. of Comm’rs of the Orleans Levee Digt., 738 So. 2d 1142 (La. Ct. App. 4th
Cir. 1999), writ denied, 748 So. 2d 1166 (La. 1999).
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Anendnment i mmunity grounds.

On appeal, after determning that the Levee Board was not
imune fromsuit, we rejected the Levee Board’'s argunent that the
| andowners’ “property” - in the formof a judgnent - had not been
taken and that the | andowners’ takings claimwas nothing nore than
a suit to enforce a judgnent agai nst the Levee Board. Although we
expressed no opinion on the ultimte outcone of the takings claim
we found “no support for the [L]evee [B]loard s premse that a
decree of the Louisiana courts sonehow converted private property
(the mneral royalties) into public funds subject to an
unenforceable lien. "

Unlike the Vogt | plaintiffs, the |landowners in the instant

case asserted a takings claimin state court based on the w thheld

m neral royalties. In addition, instead of litigating their
clains, as the |landowners in Vogt | chose to do, the |andowners

here entered into a conprehensive settlenent agreenent to
“conprom se” and “settle all <clains,” which enconpasses their

takings claim against the Levee Board.?® In exchange, the

“Jogt v. Bd. of Commirs of the Ol eans Levee Dist., No.
Cv.A 00-3195, 2001 W. 664580 (E.D. La. June 12, 2001).

Byoqt |, 294 F.3d at 697 (citation omitted).

T he description of the claims covered by the Settlement Agreement expressly included
al clams asserted against the Levee Board in the state litigation:

Plaintiffs Counsdl, the Levee Board, and the Participating Class Plaintiffs intend
that payments made by the Levee Board under this Settlement Agreement will fully
and completely settle any and all Released Claims against the Levee Board upon
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| andowners specifically agreed to accept $2,318,263.72 i medi ately
and another $18,767,145.26 “as and if funds are appropriated
t hereof .”

In an attenpt to avoid the conclusion that, after they
conprom sed their takings claim they were relegated to a suit to
enforce the Settlenent Agreenent and Consent Judgnent, the
| andowners rely on a provision in the Settl ement Agreenent stating
that if the Levee Board failed to pay at | east $2, 600, 000 per year,
the I andowners coul d exercise their rights to enforce the Consent
Judgnent “in accordance with this Agreenent and |aw.” The
| andowners correctly point out that the Levee Board did not pay the
requi site $2,600,000 per year. But, the |andowners’ argunent
ignores the provision’s reference to the “Agreenent.” |nportantly,

under the terns of the Settlenent Agreenent, the Consent Judgnent

full and fina payment. The claims of Participating Class Plaintiffs against the fully
and completely funded Settlement Fund shall be the exclusive remedy of all
Participating Class Plaintiffs against the Levee Board with respect to the Released
Clams.

The term “Released Claims(s)” is defined in the Settlement Agreement as.

any liahility of the Levee Board to the Participating Class Plaintiffs; their
SuCCessors, assigns, or beneficiaries, and any person or entity entitled to assert any
claim on behalf of any Participating Class Plaintiff, or any person or entity who or
which derives or obtains any right from or through any Participating Class Plaintiff,
arising out of, related to or connected in any way with the Class Action. The term
“Released Claim(s)” expresdy includes, without limitation, any and al such clams,
demands, liens, debts, obligations and causes or rights of action against the Levee
Board for damages and for compensation from any source including but not
limited to leases, oil and gas revenues.

Settlement Agreement, § 2.16 (emphasis added).
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was to be paid only “as and if funds are appropriated thereof.”
The Settl ement Agreenent contained no provision providing that the
agreenent was rendered invalid if the Levee Board failed to pay the
yearly $2, 600, 000. | ndeed, the Consent Judgnent specifically
stated that the state court was to retain jurisdiction over the
matter “for the purpose of ef f ect uati ng, enforcing and
i npl enmenting” its judgnent.

Because we conclude that, by entering into the Settlenent
Agreenent, the | andowners conprom sed their takings claimagainst
the Levee Board, and thus, extinguished any takings claimthey may
have had, the |andowners’ only |legal recourse is to enforce their
rights wunder the Settlenent Agreenent and Consent Judgnent.
Accordingly, the district court erred in rendering summary judgnment
in favor of the | andowners.! W, therefore, reverse the judgnent
of the district court and render judgnent in favor of the Levee
Board, dism ssing the | andowners’ takings claimwth prejudice.

[11. MOTION TO VACATE SEI ZURE ORDERS

The Levee Board argues that La. Const. art. XlI, 8§ 10(C) and
La. Rev. Stat. Ann. 8§ 13:5109(B)(2) prohibit the | andowners from
sei zing any Levee Board assets, described as “public property” or

“public funds,” to satisfy their judgnent against the Levee Board.

The district court denied the Levee Board' s nption to vacate the

"Because we conclude that the instant suit should be dismissed on the ground that the
landowners fail to state a takings claim, we need not address the Levee Board' s additional
arguments concerning res judicata, prescription, and class certification.
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sei zure orders, concludi ng that Loui siana’ s anti-sei zure provi sions
did not apply to the judgnent against the Levee Board.

Because we concl ude that the district court erred in rendering
judgnent in favor of the | andowners, we vacate the wits of seizure
i ssued by the district court in execution of that judgnent.?!®

V. THE STATE' S MOTI ON TO | NTERVENE
In the district court, the State filed a notion to intervene

pursuant to, inter alia, Fed. R Cv. Proc. 24 for the limted

pur pose of enforcing Louisiana's anti-seizure provisions found in
La. Const. art. X1, 8 10(C and La. Rev. Stat. Ann. 8§
13:5109(B)(2).® The district court denied the State's notion,
concluding that the State did not have an unconditional right to
intervene, and that any interest the State had was adequately
represented by the existing parties.

Fed. R CGv. Proc. 24(a) allows certain interested parties to
intervene as of right. The State relied on both subsections of
Rule 24(a) in its notion to intervene. W review the district

court’s ruling denying intervention of right de novo.?

8Since we vacate the writs of seizure on the ground that the underlying judgment is
erroneous, we do not decide whether the district court erred in concluding that Louisiana’s anti-
seizure provisions do not apply to the judgment against the Levee Board.

*The State also sought to intervene pursuant to La. Const. art. 1V, § 8. ArticleIV,
Section 8 merely defines the powers of the Attorney General, providing that “[a]s necessary for
the assertion or protection of any right or interest of the state,” the Attorney General shall have
the authority, inter dia, “to intervenein any civil action or proceeding.” Article IV, Section 8
confers no right on the Attorney General to intervene in this matter.

©Edwards v. City of Houston, 78 F.3d 983, 995 (5th Cir. 1996) (en banc).
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A. I NTERVENTI ON OF RI GHT PURSUANT TO FED. R CIV. PROC. 24(a)(1)
Fed. R Cv. Proc. 24(a)(1l) allows intervention of right
“when a statute of the United States confers an unconditional right
to intervene.” The State argues that 28 U S.C. § 2403(b) confers
upon it an unconditional right to intervene in the instant suit
because the constitutionality of La. Const. art. XlI, 8 10(C) and
La. Rev. Stat. Ann. 8§ 13:5109(B)(2) were called into question by
the | andowners’ efforts to seize public property and funds. 2!
W agree with the district court that this case does not
chal | enge or question the constitutionality of La. Const. art. Xl I,
8§ 10(C) or La. Rev. Stat. Ann. § 13:5109(B)(2), and thus, 28 U. S.C.
8 2403(b) does not provide the State an unconditional right to
i ntervene. In granting the |andowners’ requests for wits of
sei zure and subsequent|ly denying the Levee Board’'s notion to vacate
such wits, the district court nerely found the rel evant provi sions
i napplicable to the instant case, thus raising only questions of
the proper interpretation of Louisiana law, and not its

constitutionality.

428 U.S.C. § 2403(b) provides, in pertinent part:

In any action, suit, or proceeding in a court of the United States to which a State
or any agency, officer, or employee thereof is not a party, wherein the
constitutionality of any statute of that State affecting the public interest is drawn
into question, the court shall certify such fact to the attorney general of the State,
and shall permit the State to intervene for presentation of evidence, if evidenceis
otherwise admissible in the case, and for argument on the question of
constitutionality.
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The district court correctly concluded that 28 US C 8§
2403(b) does not provide the State an unconditional right to
i nt ervene.

B. | NTERVENTI ON OF RI GHT PURSUANT TO FED. R. ClIV. PRCC. 24(a)(2)

To intervene of right under Fed. R Cv. Proc. 24(a)(2), an
appl i cant nust neet four requirenents:

(1) the application for intervention nust be tinely; (2)

the applicant nmust have an interest relating to the

property or transaction which is the subject of the

action; (3) the applicant nust be so situated that the

di sposition of the action nay, as a practical matter,

inpair or inpede his ability to protect that interest;

(4) the applicant’s interest mnust be inadequately

represented by the existing parties to the suit. ??

Failure to satisfy any one requirenent precludes intervention of
right.?2

The | andowners make two argunents in support of the district
court’s denial of the State’s notion to intervene of right under
Fed. R Cv. Proc. 24(a)(2): (1) the notion was untinely; and (2)
the State's interests were adequately represented by the Levee
Boar d. Because we conclude that the State’'s interests were
adequately represented by the Levee Board, we do not consider the

timeliness issue.

The burden of establishing inadequate representationis onthe

New Orleans Pub. Serv., Inc. v. United Gas Pipe Line Co., 732 F.2d 452, 463 (5th Cir.
1984) (quoting Int’| Tank Terminals, Ltd. v. M/V_Acadia Forest, 579 F.2d 964, 967 (5th Cir.
1978)).

#Sjerra Club v. Espy, 18 F.3d 1202, 1205 (5th Cir. 1994).
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applicant for intervention.? This burden is “mnimal” and “is
satisfied if the applicant shows that representation of his
interest ‘may be’ inadequate . . . .”? However, “it cannot be
treated as so mniml as to wite the requirenment conpletely out of
the rule.”?® |n addition, “when the party seeking to intervene has
the sane ultimate objective as a party to the suit, the existing
party is presuned to adequately represent the party seeking to
intervene unless that party denonstrates adversity of interest,
col l usi on, or nonfeasance.”?

The State argues that it is not seeking “the sane ultinmate
objective” as the Levee Board because its objective is nore
expansive in that the State is seeking to ensure that Louisiana' s
anti-seizure provisions are uniformy applied to prevent the
seizure of public property and funds in satisfaction of any
judgnent, and not nerely a judgnent against the Levee Board.
Nevert hel ess, even assumng that the State’'s interest is broader
than that of the Levee Board, the nore narrow issue regarding

execution of the judgnent against the Levee Board is the only

matter currently before us. Thus, the Levee Board and the State

2See Hopwood v. Texas, 21 F.3d 603, 605 (5th Cir. 1994).

ZEdwards, 78 F.3d at 1005 (citing Trbovich v. United Mine Workers of Am., 404 U.S,
528, 538 n.10 (1972)).

%|d. at 1005 (citation and internal quotations omitted).

#’Kneeland v. Nat'| Collegiate Athletic Ass n, 806 F.2d 1285, 1288 (5th Cir. 1987)
(citation omitted).
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have the sane ultinmate objective in this case.

The St at e does not al | ege col | usi on, nonfeasance, or adversity
of interest. The State only asserts that the Levee Board cannot
adequately represent its interests because it is now dissol ved?
and, even when it was in existence, it had no juridical authority
to represent the State because it was a political subdivision and
not an agency of the State. Contrary to the State’'s assertions,
the State concedes that the Levee Board “has very able and
per suasi ve counsel.” Furthernore, even assunmng that the Levee
Board does not have the “juridical” authority to represent the
State, when evaluating a notion to intervene, our concern is
whet her the Levee Board adequately represents the State’s
i nterests, and not whether the Levee Board is actually representing
the State as a party (which the Levee Board does not purport to
do). In addition, because we conclude that it was error for the
district court to render judgnent against the Levee Board, we do

not reach the seizure issue which is the concern of the State.

%A cts 1 and 43 of the First Extraordinary Session of 2006 of the Louisiana Legidature
together with the state constitutional amendments adopted by the L ouisiana voters collectively
provided that, effective January 1, 2007, the Orleans Levee District is to be governed by the
newly-created boards of commissioners of the Southeast L ouisiana Flood Protection Authority -
East and the Southeast L ouisiana Flood Protection Authority - West, except that “non-flood
control assets’ of the Orleans Levee Didtrict “shall be managed and controlled by the state,
through the division of administration,” and, for such purposes, “the division of administration
shall be the successor to the board of commissioners of such levee district;” and that any
previoudy-filed legal proceeding to which the Orleans Levee Didtrict is a party “shall retain its
effectiveness and shall be continued in the name of the district.” See La. Const. art. VI, 88 38-
38.1 (1974); La. Rev. Stat. Ann. 88 38:291(K), 330.1(A)-(B), 330.2, 330.3(A)(1)(a), 330.10,
330.12.
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The district court properly concluded that the Levee Board
adequately represents the State, and thus, we affirmthe court’s
order denying the State’s notion to intervene as a matter of right
pursuant to Fed. R Civ. Proc. 24(a)(2).?*

V. CONCLUSI ON

For the foregoing reasons, we REVERSE the judgnent of the
district court and RENDER judgnent for the Levee Board, dism ssing
the | andowners’ takings claimwth prejudice at the |andowners’
cost. We also VACATE the writs of seizure and AFFIRM the district

court’s denial of the State’s nption to i ntervene.

#In its Reply Brief, the State also argues that it should be allowed to intervene on grounds
of permissive intervention under Fed. R. Civ. Proc. 24(b). This argument does not appear to have
been made to the district court. Although the State identified Fed. R. Civ. Proc. 24(b) asthe
authority for its motion to intervene, it quoted the language of Fed. R. Civ. Proc. 24(a), and thus,
the district court evaluated the State’ s motion only on the basis of intervention of right. The
State’ s permissive intervention argument also did not appear in its opening brief. We will not
consider aclaim raised for thefirst timein areply brief. See Price v. Roark, 256 F.3d 364, 369
n.2 (5th Cir. 2001).
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