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Bef ore H G3 NBOTHAM DAVI S and BARKSDALE, Circuit Judges.
W EUGENE DAVIS, Circuit Judge:

Plaintiffs are honeowners who sued their insurers, alleging
that their hones were totally destroyed in Hurricanes Katrina
and/or Rita. They appeal the district court’s order granting the
def endant-insurers’ notions to dism ss and/or notions for judgnent
on t he pl eadi ngs, concl udi ng that Louisiana s Value Policy Law does
not apply when a total |oss does not result froma covered peril.
For the followi ng reasons, we AFFIRM the order of the district
court dism ssing the honeowners’ cl ai ns.

. BACKGROUND!

Plaintiffs (the “homeowners”), both individuals and putative
class representatives, are honeowners who allege that Hurricanes
Katrina and/or Rita rendered their hones total |osses. Wen their
homeowner’s insurers (the “insurers”) refused to rei nburse themfor
the full value of their hones as stated in their policies (the
“agreed face value”), the honeowners filed suit against the
insurers, alleging that they were entitled to the agreed face val ue
pursuant to La. Rev. Stat. Ann. § 22:695, Louisiana s Valued Policy

Law (“VPL").2 Al of the insurance policies cover damage caused by

Many of the cases involved in this appeal were transferred to Section
“R' of the Eastern District of Louisiana for disposition of the issues
relating to the interpretation and application of Louisiana' s Valued Policy
Law.

’The operative provision of Louisiana' s VPL provides:

A. Under any fire insurance policy insuring inanimte, inmovable
property in this state, if the insurer places a valuation upon the

6



wind and rain, but contain a clause excluding coverage for damage
caused by flood.?3

The insurers filed Fed. R Cv. Proc. 12(b)(6) notions to
dismss and Fed. R Cv. Proc. 12(c) notions for judgnent on the

pl eadi ngs, arguing, inter alia, that (1) the VPL applies only to a

total loss resulting fromfire; and (2) even if the VPL extends to
perils other than fire, the VPL does not allow full recovery when
the total loss is not caused by a covered peril. 1In response, the
homeowners argued that the VPL does apply to non-fire perils and
that the VPL requires an insurer to pay the agreed face val ue when
(1) the property is rendered a “total loss,” even if the “tota
| oss” is due to an excluded peril; so long as (2) a covered peri

causes sone damage, no matter how small, to the property.*

covered property and uses such val uati on for purposes of determ ning
t he prem umcharge to be made under the policy, in the case of tota
loss the insurer shall conmpute and indemify or conpensate any
covered | oss of, or danmage to, such property which occurs during the
termof the policy at such valuation w thout deduction or offset,
unless a different nmethod is to be used in the conputation of |oss,
in which latter case, the policy, and any application therefor,
shall set forth in type of equal size, the actual nmethod of such
| oss conputation by the insurer. Coverage nmay be voi ded under said
contract in the event of crimnal fault on the part of the insured
or the assigns of the insured.

*The exclusion found in Allstate’s policy is typical. It reads:

W do not cover loss to the property described in Coverage A -
Dnel ling Protection or Coverage B - Oher Structures Protection
consi sting of or caused by:

1. Flood, including but not limted to surface water, waves, tida
wat er or overfl ow of any body of water, or spray fromany of these,
whet her or not driven by w nd.

“At the hearing on the insurers’ notions to dismss, the homeowners
conceded that, if the court did not adopt their interpretation of the VPL,
then their clainms fail. |In particular, the follow ng exchange occurred
bet ween the court and counsel for the honeowners (nore specifically, counse
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In a well-reasoned opinion, the district court granted the
insurers’ notions. Assum ng wthout deciding that the VPL applied
to non-fire perils, the district court first held that, regardl ess
of whether the statutory Ilanguage of the VPL is considered

anbi guous, the honmeowners’ interpretation wuld |lead to absurd

for honeowners in the consolidated cases of Chauvin, Garnett, Suchernan
Berryman, Cooper, and Smith, anong others):

[ The Court]: . Let me ask you this. I'mtrying to
figure out what I'mruling on. |If | agree
with you, then | can see how that scenario
spins out. If | disagree with you, where
are we? Does that nean that the plaintiffs

have no cl ai n?

[ Counsel ]: Well, the claimthat we nade on behal f of
our clients is under the Val ued Policy Law.
If you find that the Val ued Policy Law does
not nmean what we say it nmeans, then | guess
our claims are not there. There may be
sonme ot hers who have nade different clains
on anbiguity of the policy and what may be
covered and what may not be covered, but we
have alleged . . . that this is a valued
policy, that we alleged that we suffered
total |l oss, and that we had covered | oss of
the damage to the property. Now, we
haven't specified what it is, but if the
Court were to rule that only total covered
damage is payable under the Valued Policy
Law . . . then there may be sone people in
the group that m ght recover.

[ The Court]: You're telling me that it is essential to your
claim that there be a determination that any
covered | oss, however small, in conjunction with
a total loss, triggers the policy, that that is
the crux of your clain? | just need to know.

[ Counsel ]: Your Honor, it triggers the application of the
statute.

As a result, the only issue before the district court was whether, as a
matter of law, any anount of damage caused by a covered |oss, however snall
triggered the VPL, even though the total |oss was the result of a non-covered
peril.



consequences. The court concluded that the focus of the VPL was on
establishing the value of the property in the event of a total
| oss, and was not intended to expand coverage to excluded perils.
Thus, the court determ ned that the VPL does not apply when a total
| oss does not result froma covered peril.

The honeowners then filed the instant appeal. Wiile this
appeal was pending, the honeowners filed a notion asking us to
certify the questions regarding the construction of the VPL to the
Loui siana Suprene Court, which we denied.® The honmeowners also
filed a notion requesting that we stay our decision in this case
pendi ng t he appeal of two Loui siana state court decisions, which we
al so deni ed.

1. DI SCUSSI ON

We review de novo a district court’s dismssal pursuant to
Fed. R Civ. Proc. 12(b)(6) and 12(c).® The standard for di sm ssal
under Rule 12(c) is the sane as that for dismssal for failure to
state a claim under Rule 12(b)(6).’ W accept the plaintiff’'s
wel | -pl eaded facts as true and view them in the |ight nost
favorable to the plaintiff.® The notion to dismss should not be

granted unless the plaintiff would not be entitled to relief under

°To the extent that the honeowners once again ask us to certify the
guestions before us to the Louisiana Suprene Court, we decline to do so.

®Ballard v. Wall, 413 F.3d 510, 514 (5th G r. 2005); Johnson v. Johnson,
385 F.3d 503, 529 (5th Cir. 2004).

"Johnson, 385 F.3d at 529.

8Bal l ard, 413 F.3d at 514.



any set of facts that he could prove consistent wth the
conplaint.?®

W also review a district court’s determ nation of state | aw
de novo.! In the absence of a final decision by the state’'s
hi ghest court on the issue at hand, it is our duty to determne, in
our best judgnent, howthe highest court of the state would resol ve
the issue. !

Because we conclude that the VPL does not apply to a total
| oss not caused by a covered peril, we assune for purposes of this
opi nion that the VPL applies to non-fire perils.

A, THE LANGUAGE OF LQUI SI ANA' S VALUED POLI CY LAW

The honmeowners maintain that they are entitled to the agreed
face value of their policy under the VPL because their hones
sust ai ned sone damage fromw nd, a covered peril, even though the
total loss resulted from fl ooding, a non-covered peril. On the
ot her hand, the insurers contend that the VPL does not require them
to pay the agreed face value of the policy because the total |oss
was not caused by a covered peril.

In determ ning which interpretation of the VPL the Loui siana
Suprene Court would Iikely adopt, we begin with the | anguage of the

statute and the rules of construction provided in the Louisiana

9 d.

Vs3] ve Regina College v. Russell, 499 U.S. 225, 231 (1991).

YTy anscon. Gas Pipe Line Corp. v. Transp. Ins. Co., 953 F.2d 985, 988
(5th Gif. 1992).
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Cvil Code. Louisiana s VPL provides, in relevant part:

A. Under any fire insurance policy insuring inaninate,
i movabl e property in this state, if the insurer places
a valuation upon the covered property and uses such
val uation for purposes of determ ning the prem umcharge
to be made under the policy, in the case of total 1o0ss
the i nsurer shall conpute and i ndemmi fy or conpensate any
covered |l oss of, or danmage to, such property which occurs
during the termof the policy at such valuation w thout
deduction or offset, unless a different nmethod is to be
used in the conputation of loss, in which |atter case,
the policy, and any application therefor, shall set forth
in type of equal size, the actual nethod of such |oss
conputation by the insurer . . . .12

The statutory interpretation articles in the Louisiana G vil
Code provide that “[when a law is clear and unanbi guous and its
application does not |ead to absurd consequences, the | aw shall be
applied as witten and no further interpretation may be nmade in
search of the intent of the legislature.”?® However, “[w] hen the
| anguage of the law is susceptible of different nmeanings, it nust
be interpreted as having the neaning that best conforns to the
purpose of the law. " Wen interpreting a statute, “[t]he words
of a law nust be given their generally prevailing neaning,”?! and
“Iw hen the words of a |aw are anbi guous, their neaning nust be

sought by exam ning the context in which they occur and the text of

2la. Rev. Stat. Ann. § 22:695(A) (enphasis added). The parties do not
di spute that the honeowner’s policies involved in this suit are “val ued
policies” within the nmeaning of the VPL.

BLa. Gv. Code art. 9.
¥ d., at art. 10.

Brd, at art. 11.
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the law as a whol e.”16

We agree with the district court that the | anguage of the VPL
is not clear and unanbiguous.? In particular, the critical
| anguage in the statute providing that “in the case of a total |oss
the insurer shall conpute and indemify or conpensate any covered
| oss of, or damage to, such property”!® is susceptible of two
possi bl e neanings: (1) in the event of a total loss, an insurer is
required to pay the honeowner the agreed full value of a policy as
|l ong as a covered | oss causes sone damage to the property, even if
a non-covered peril renders the property a total loss; or (2) an
insurer is only required to pay the honmeowner the agreed face val ue
of a policy when the property is rendered a total |oss by a covered
loss. W therefore must interpret the statute in a manner that
best conforns to the purpose of the |aw. *®

The VPL was enacted to fix the value of the insured property

in the event of a total loss and thus, operates as a form of

| d. at art. 12. The homeowners’ argunent that any ambiguity in the
VPL nust be construed in their favor is neritless. Unlike anbiguities in
i nsurance contracts, which are construed in favor of the insured and agai nst
the insurer, a statute is “interpreted according to the principles of
statutory construction, without leaning to one side or the other.” Conpare
Pareti v. Sentry Indem Co., 536 So. 2d 417, 420 (La. 1988) with P. O P.
Constr. Co. v. State FarmFire & Cas. Co., 328 So. 2d 105, 107 (La. 1976).

""Ae note that even if we were to hold that the | anguage of the VPL was
cl ear and unanbi guous, we would still reject the interpretation offered by the
hormeowner s because such interpretation would | ead to “absurd consequences.”
See La. Civ. Code art. 9.

¥a. Rev. Stat. Ann. § 22:695(A).

¥see La. CGv. Code art. 10.
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I i qui dated danages.?® As stated by the Louisiana Fourth Circuit
Court of Appeal:

Val ued policy laws or so-called total |osses statutes
dealing with Fire Ins. policies were enacted by many
states inthe late 1800's and early 1900's principally as
a protective neasure for insureds. In general, these
val ued policy laws require that in case of total loss to
an insured's property fromcertain specified perils, the
anpunt stated in the policy declarations is considered
the value of the structure at the tine of loss and is
payable in full. In other words, if the value of property
is |l ess than the anobunt of insurance on a policy covering
a building in a state having such a law, the insurer is
precluded in nost states fromarguing that a | esser sum
be paid, i.e., actual cash value .

The l egislative intent of these | aws was to prevent over-
i nsurance and ot her abuses, that is, to keep insurers and
their representatives fromwiting i nsurance on property
for nore than it is actually worth.

A second reason for valued policy laws is to encourage
insurers and producers to inspect risks and assist
prospective insureds in determ ning insurable val ue of

properties . . . . It follows that failure of an insurer
to inspect a risk for valuation purposes can lead to
over-insurance and can produce a noral hazard as well. In

other words, if a building is insured for nore than its
actual worth, an insured m ght be indifferent about | oss
prevention. This situation m ght even give an insured an
incentive to intentionally cause damge to his
structure.

I n ot her words, according to the Loui siana courts, the VPL was
adopted for two main purposes: (1) to keep insurers fromwiting

i nsurance on property for nore than it was actually worth,

®sSee Hart v. N. British & Mercantile Ins. Co., 162 So. 177, 181 (La.
1935); The Forge, Inc. v. Peerless Cas. Co., 131 So. 2d 838, 840 (La. C. App.
2d Gr. 1961).

2t as Lubricant Corp. v. Fed. Ins. Co. OF New Jersey, 293 So. 2d 550,
556 (La. Ct. App. 4th Gr. 1974).
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coll ecting prem uns based on that overval uation, and | ater arguing
that the property was worth |less than the face value when the
property was destroyed; and (2) to discourage intentional
destruction of property by insureds when they are permtted to over
insure their property. 2

B. APPLYING THE VPL TO CLAIM OF TOTAL LOSS CAUSED BY A NON-
COVERED PERI L

After considering the purposes of the VPL, we are convinced
that the insurers’ construction of the VPL best conforns with its
| egi slative purpose and thus, the VPL only requires an insurer to
pay the agreed face value of the insured property if the property
is rendered a total loss froma covered peril.?

As the district court observed, the honeowners’ interpretation
does nothing to further the purpose of the VPL. In particular, a
finding that the statute requires insurers to pay the agreed face
val ue of the property, even if an excluded peril (flooding) causes
the total loss, runs counter to the VPL's effort to |ink insurance
recoveries to premuns paid. Such an interpretation of the statute
would force the insurer to pay for damage resulting from a non-

covered peril for which it did not charge a premum Al so, because

See id.; Harvey v. Gen. Quar. Ins. Co., 201 So. 2d 689, 692 (La. Ct.
App. 3d Gir. 1967); S. Produce Co. v. Am 1Ins. Co., 166 So. 2d 59, 61 (La. C
App. 4th Cir. 1964).

ZNone of the honeowners assert claims for wind danage outside of their
total loss clainms under the VPL. As such, we only hold that a total |oss
resulting froma non-covered peril does not trigger the VPL. Qur decision has
no bearing on the insurers’ potential liability for incidental danmage to the
hormeowners’ property by wind or any other peril covered by the rel evant
i nsurance policies.
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the focus of the VPL is on valuation (to set the anpunt payable
when there is a total loss), not on coverage, the statute signals
no intent to expand coverage to excluded perils.

Contrary to the honeowners’ assertion, the insurers
construction of the VPL does not render the statute neaningl ess.
In the case of atotal loss resulting froma covered peril, the VPL
continues to function as a |iqui dated danmages cl ause by preventi ng
insurers from challenging the value of the insured property and
guaranteei ng that the honeowners receive paynent corresponding to
the valuation of the property that was used to calculate their
premuns. |In addition, the honmeowners’ interpretation wuld |ead
to absurd results. As the district court stated:

If the VPL has the neaning plaintiffs ascribe to it, an

i nsured hol di ng a val ued honeowner’s policy that covered

w nd damage but specifically excluded fl ood | osses could

recover the full value of his policy if he lost 20

shingles in a windstorm and was sinmultaneously fl ooded

under 10 feet of water. The insurer would thus have to
conpensate the covered loss of a few shingles at the

val ue of the entire house. |In effect, the insurer would

be required to pay for damage not covered by the policy

and for which it did not charge a premum Such a result

would be well outside the boundaries of any party’s

reasonabl e expectation of the operation of an insurance
contract.

Moreover, we find the cases cited by the honeowners in support

of their interpretation of the VPL unpersuasive. Hart v. North

British & Mercantile | nsurance Conpany? and Briede v. Conmerci a

%162 So. 177.
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Uni on Assur ance Conpany?® are both constructive total | oss cases and

thus, are inapplicable to the instant case, which involves clains
of total loss.? Furthernore, we do not consi der persuasive the two
Loui siana District Court cases? cited by the honmeowners, as these
unpubl i shed cases provide no hel pful analysis.?®

Simlarly, the out-of-state cases cited by the honeowners are
di stingui shable and we decline to followthem |In particular, the
wording of the Florida VPL is different fromthe Loui siana VPL and,

thus, we find the Florida cases?® relied on by the honeowners

®No. 6829, 1917 W 1628 (La. Ct. App. Jan. 9, 1917).

%A “constructive total |oss” occurs when a covered peril renders
sonet hing econom cally, if not physically, useless. See Hart, 162 So. at 180
(finding a constructive total |oss when building was 75% destroyed by fire,
rendering it useless, and thus, denolished by city order); Briede, 1917 W
1628, *3 (building insured for $10,000 was gutted by fire, requiring $8,330 to
repair it to state before fire or $10,830 to repair it to pass current code,
court concl uded honeowner suffered constructive total |oss).

%I'n both Langston v. La. Citizens Prop. Ins. Corp., No. 53-219, slip
op. (La. 25th Jud. Dist. ., Plaguem nes Parish, Feb. 8, 2007) (unpublished),
and Landry v. La. Gtizens Prop. Ins. Corp., No. 85571, slip op. (La. 15th
Jud. Dist. &., Vernmllion Parish, Jan. 4, 2007), the court found that the
homeowners were entitled to the full face value of the policies when their
property was rendered a total |oss by covered and excl uded perils.

Bsee State v. WIlians, 830 So. 2d 984, 986 (La. 2002) (“[u] npublished
opi nions and/or wit grants with orders should not be ‘cited, quoted or
referred to,” and therefore will not be considered by this Court” (citation
omtted)); Prinmrose Operating Co. v. Nat'l Am 1Ins. Co., 382 F.3d 546, 565
(5th CGr. 2004) (opinions that are non-precedential under state | aw “do not
factor into this court’s Erie guess.”).

®See Fla. FarmBureau Cas. Ins. Co. v. Cox, 943 So. 2d 823 (Fla. Dist.
Ct. App. 2006) (holding that insurer owed honmeowners full anount of policy
when they suffered a total loss, “in not insignificant part as the result of
wi ndst orm danage, ” al t hough an excl uded peril, water, contributed to the
damage); Merzwa v. Fla. Wndstorm Underwiting Ass’'n, 877 So. 2d 774, 775-76
(Fla. Dist. C. App. 2004) (holding that if the insurer “has any liability at
all to the owner for a building danaged by a covered peril and deened a tota
loss, that liability is for the face amount of the policy.” (citation onitted)
(enphasis in original)).
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i napposite to the issue currently before us, which involves the
interpretation of the |Ianguage of the Louisiana VPL. 3

Accordingly, the district court correctly concluded that
Loui siana’s VPL does not apply when a total |oss does not result
froma covered peril.?3!

1. CONCLUSI ON

For the aforenenti oned reasons, we AFFIRMthe judgnent of the

district court dismssing the honeowners’ cl ai ns.

AFFI RM

®conpare Fla. Stat. § 627.702(1) (2003) with La. Rev. Stat. Ann. §
22.695(A). At the time Merzwa was decided, the Florida VPL stated, in
rel evant part:

In the event of the total |oss of any building, structure, nobile
home . . . located in this state and insured by any insurer as to
a covered peril, . . . the insurer’s liability, if _any, under the
policy for such total |oss, shall be in the anmount of noney for
whi ch such property was so insured as specified in the policy and
for which a prem um has been charged and pai d.

Fla. Stat. § 627.702(1) (enphasis added). The Florida |egislature has since

amended this statute to provide that an insurer is not responsible for damage
caused by excluded perils. See Fla. Stat. § 627.702(1)(a) (2005) (inserting

the phrase “if caused by a covered peril” into Florida’s VPL).

I'n light of our recent decision in In re Katrina Canal Breaches
Litigation, No. 07-30119 (5th Gr. Aug. 2, 2007), in which we vacated a
judgnent of the district court which held that |anguage in some insurance
policies excluding flooding was anbi guous and, thus, water damage from | evee
breaches was covered by insurance policies, the homeowners’ request that we
remand this case based on that district court decision is now noot.
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