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DeMOSS, Circuit Judge:

In this successive habeas corpus appeal we nust deci de whet her
Peti ti oner Bobby Wayne Whods i s ineligible for execution because he
is nentally retarded. See Atkins v. Virginia, 536 U S. 304 (2002).
For the reasons set forth below, we agree with the district court
that Wbods has failed to show he is entitled to relief under the
deferential standards set forthin the Anti-Terrorismand Effective
Death Penalty Act (AEDPA), 28 U S.C. § 2254.

| .
In 1998, a Texas state jury convicted Wods and sentenced him

to death for the nurder of eleven-year-old Sarah Patterson during



the course of a kidnaping. The facts of Wods’ crinme have been set
forth previously by this Court:!?

In the early norning hours of April 30, 1997, Wods went
to the house of his fornmer girlfriend, Schwana Patterson,
in Granbury, Texas. Though they had previously Iived
together, the two had split up. Wods |ater admtted to
havi ng used drugs before going to the house, including
“crank” and PCP. Schwana was not at hone when Wods
arrived, but he found an open w ndow into the bedroom
where Schwana's two children, Sarah, 11, and Cody, nine,
were sl eeping. He grabbed Sarah by the foot; Cody awoke
to Sarah's screanms as Wods beat her chest.

He forced the two children to | eave through the wi ndowin
their nightclothes. Later investigation found Wods's
senen on Sarah's bedcover, indicating that he had had
sexual contact with her. This was borne out in other
evi dence, including statenents by Wods hinsel f, Sarah's
friends, notes she had left in her diary indicating that
she hated Wods and wanted him gone, and that she had
contracted the sexually-transmtted disease Human
Papilloma Virus (“HPV’'). Wods was also infected with
HPV. When Sarah's body was | ater found, forensic evidence
i ncludi ng | arvae devel opnent in her traumati zed genitals
al so indicated that she had been sexual |y nol est ed.

Wods took the children in his car to a cenetery.
Enroute, Cody, in the back seat, noticed a bl ack-handl ed
knife in the back of the car. At the cenetery, Wods t ook
Cody out of the car and asked him if his nother was
seei ng anyone el se. He hit Cody and commenced strangling
himin front of the car. Cody later testified that he
t hought he was going to die. He awoke | ater, craw ed over
a fence, and attracted the attention of a horseback rider
who cal l ed the police.

The police |ater found Wods and told himthat they had
the “whol e story” fromCody. They asked himto tell them

We recognize that a recitation of the oft-grisly facts
involved in a death penalty case can, at tines, be “irrel evant
and unnecessary.” See Utecht v. Brown, 127 S. C. 2218, 2239
(2007) (Stevens, J., dissenting). However, when the salient issue
is whether the Petitioner is nentally retarded, the circunstances
of his crime and his testinony at trial can be instructive in
evaluating the nerits of his Atkins claim
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where to find Sarah, hoping that she was still alive.

Wods told them “You will not find her alive. | cut her
throat.” He then |l ed the police to Sarah's body and gave
them two witten statenents. In the statenents, he

admtted to having had sexual contact with Sarah before
| eaving the house, that he had taken drugs, and that
after Cody fell unconscious in the cenetery, Sarah had
started screamng. He left with her in the car toward a
bridge on highway 144. She continued to yell that she
woul d tell the police that he had hit Cody. He attenpted
to quiet her by holding a knife to her throat. According
to his statenent, Sarah jerked and the knife cut her
t hr oat .

Her body was clothed in an inside-out shirt, a sports
bra, and a pair of shorts, w thout panties. Her throat
had been deeply cut, severing her larynx and severa
maj or arteries and veins, causing nassive external
bl eedi ng that was the cause of her death.

In addition to finding Wods's senen on Sarah's bl anket,
investigators found a | arge butcher knife, stained with
Sarah's bl ood, inside atrash bag that Wods had borrowed
froma nei ghbor the norning after he abducted Sarah and
Cody. The bag also contained a pawn ticket bearing
Wods's signhature and address for itens he admtted
stealing fromthe Patterson hone. Sarah's bl ood was on
Wods's jersey, which was in the back of his car; her
panties were on the car's fl oorboard. There was evi dence
t hat Wods had scratches on his face and arns on the day
after the nurder that were not there the day before.

Wods was arrested and charged with, inter alia, capital
murder and was so indicted on June 4, 1997, in Hood
County, Texas. The i ndi ctnent charged hi mwi th t he nurder
of Sarah Patterson in the course of commtting or
attenpting to commt the Kkidnaping of Sarah and Cody
Patterson, or in the alternative, the murder of Sarah in
the course of conmtting or attenpting to commt the
aggravat ed sexual assault of Sarah. He was al so i ndicted
for the attenpted capital nmurder of Cody, arising out of
the sane crimnal transaction.

On Wods's notion, venue was changed to Llano County,
where he pl eaded not guilty. At trial, Wods testified on
his own behalf and admtted to the general contours of
that norning' s events, including the abductions, but not
to the murder. Instead, he offered a versi on which tended



toinplicate his cousin. He was found guilty by the jury

on May 21, 1998. Fol |l ow ng a puni shnent hearing, the jury

returned affirmative answers on May 28 on the issues

relating to Wods's future dangerousness and intent to
commt nurder, and a negative answer on the existence of
mtigating circunstances to justify alife sentence. The

LIl ano County trial court sentenced Wods to death.

Wbods v. Cockrell, 307 F.3d 353, 354-55 (5th CGr. 2002).

Wods appeal ed his conviction and sentence to the Texas Court
of Crimnal Appeals (TCCA), and the TCCA affirnmed. Concurrent with
his direct appeal to the TCCA, Wods also filed a state application
for habeas corpus relief, which the state habeas court denied.

Wods then filed a petition for a wit of habeas corpus with
the US District Court, which it denied. Wods sought a
certificate of appealability (COA) fromthis Court, and we denied
his request in a published order. Wods v. Cockrell, 307 F.3d 353
(5th Gr. 2002). On April 8, 2003 Wods filed a successor petition
for habeas corpus relief in Texas state court raising two issues
for review, including his Atkins claim The TCCA renanded the
Atkins claimto the state trial court and dismssed the second
claim as an abuse of the wit. On remand, the state trial court
conducted a full evidentiary hearing before entering findings of
fact and concl usi ons of | awrecommending relief be denied. The TCCA
adopt ed those findings and concl usions and denied relief.

Thereafter, Wods received perm ssion fromthis Court to file

a successive federal habeas petition--although this Court only

aut hori zed the petition on the issue “whether Wods is nentally



retarded and therefore ineligible for the death penalty according
to Atkins.” In re Wods, 155 F. App’'x 132, 136 (5th Gr. 2005).
Wbods fil ed the successi ve habeas petitionwith the district court,
and the district court (1) refused, for lack of jurisdiction, to
consider all clains not associated wth Wods Atkins claim and
(2) denied relief on Wods’s Atkins claim

In reaching its <conclusion, the district court first
consi dered whet her Wods nade a prinma facie show ng of an Atkins
claim See 28 U S.C. § 2244(b)(3)(C (requiring a petitioner to
make a prinma facie show ng that he has net the requirenents for
filing a successive habeas petition). Finding that Wods had
presented nore than “mnimally sufficient evidence” of nental
retardation, the district court agreed with this Court that Wods’
petition was proper and warranted fuller exam nation. The district
court then turned to the nerits of Wods' Atkins claimand denied
the petition because Wods failed to neet his “burden of proving,
by cl ear and convi nci ng evidence, that the state court’s findingis
incorrect.” However, after denying relief, the district court
granted Wods a COA on his claim concluding “the state court
record contai ned evi dence on which sone jurists would be wllingto
conclude Wods is in fact nentally retarded.” See MIller-El wv.
Cockrell, 537 U S. 322, 336 (2003) (discussing the requirenents for

a COA to issue).



In a habeas corpus appeal we review the federal district
court’s findings of fact for clear error and its concl usions of | aw
de novo. Panetti v. Dretke, 448 F.3d 815, 817 (5th G r. 2006).
Further, we apply “the sane standard of reviewto the state court’s
decision as the district court.” Coble v. Dretke, 444 F. 3d 345, 349
(5th Gr. 2006). Wods filed his federal habeas petition after the
effective date of AEDPA, and consequently we apply the standards
set forth therein.

AEDPA provides that federal courts nmay only grant habeas
relief to a state prisoner if the state court’s adjudication on the
merits either: 1) “resulted in a decision contrary to, or involved
an unreasonabl e application of, clearly established Federal |aw as
determ ned by the Suprenme Court of the United States” or 2) “was
based on an unreasonabl e determ nation of the facts in |ight of the
evidence presented in the State court proceeding.” 28 U S. C 8§
2254(d)(1)-(2).

A state court’s decisionis “contrary to” clearly established
federal |aw under 8§ 2254(d)(1) if “the state court applies a rule
that contradicts the governing |law announced in Suprene Court
cases, or . . . the state court decides a case differently than the
Suprene Court did on a set of materially indistinguishable facts.”
Nel son v. Quarterman, 472 F.3d 287, 292 (5th Cr. 2006) (en banc)
(internal quotation marks omtted). A state court decision

constitutes an “unreasonable application” of clearly established



federal |aw under the sane section if the court “identifies the
correct governing | egal principle fromSuprene Court precedent, but
applies that principle to the case in an objectively unreasonabl e
manner.” |d.

Under 8 2254(d)(2), we al so may grant a habeas corpus petition
if the state court’s decision was “based on an unreasonable
determ nation of the facts in |ight of the evidence presented.” 28
U S C 8§ 2254(d)(2). However, the state court’s factual
determ nations are presuned to be correct, and Wods can only rebut
that presunption by <clear and convincing evidence. 1d. 8§
2254(e)(1).

L1l

Wods argues he is ineligible for the death penalty because he
is nmentally retarded. In Atkins v. Virginia, the Suprenme Court held
that the Ei ghth Anmendnent protects against the execution of
mentally retarded individuals. 536 U S. 304, 319-20 (2002)
(reasoning, in part, that nentally retarded offenders are |ess
cul pabl e). The Suprenme Court acknow edged that disagreenent wll
often arise “in determ ning which offenders are in fact retarded”
and it left to the states the task of defining nental retardation
and “devel opi ng appropriate ways to enforce th[is] constitutional
restriction.” Id. at 317 (internal quotation marks omtted).

In response, TCCA held that defendants and petitioners nust

establish their nental retardation, as defined by either the



Anerican Association of Mental Retardation (AAVR)?2 or the Texas
Health and Safety Code, by a preponderance of the evidence. Ex
Parte Briseno, 135 SSW3d 1, 7-8, 12 (Tex. Crim App. 2004).3 The
AAMR definition referenced in Atkins and Briseno has three

requi renents:

1) subaverage general intellectual functioning, generally
defined as an | Q bel ow 70;

2) acconpanied by related limtations in adaptive
functioning defined as significant limtations in an
individual's effectiveness in neeting the standards of
maturation, |earning, personal independence, and/or
social responsibility that are expected for his or her
age |l evel and cultural group, as determ ned by clinical
assessnent and, usually, standardized scal es;* and

3) onset prior to the age of 18.

Moreno v. Dretke, 450 F.3d 158, 163 (5th Gr. 2006) (interna
quotation marks omtted) (referring to the definition in the ninth
edition of t he AAMR s Ment al Ret ar dat i on: Definition,

Cl assification, and Systens of Support).

2The Suprenme Court cited this definition in Atkins. 536 U S.
at 309 n. 3.

3To the extent that Wods argues this allocation of the
burden of proof is inappropriate and that a jury should determ ne
his nental retardation, we have previously rejected that
argunent. See In re Johnson, 334 F.3d 403, 405 (5th CGr. 2003).

“The AAMR finds this prong satisfied when “limtations in
two or nore of the follow ng applicable adaptive skill areas [are
present]: communi cation, self-care, honme living, social skills,
comunity use, self-direction, health and safety, functiona
academ cs, leisure, and work.” Atkins, 536 U S. at 309 n. 3.



Alternatively, the Texas Health and Safety Code succinctly
defines nental retardation as “significantly subaverage genera
intellectual functioning that is concurrent with deficits in
adapti ve behavi or and origi nates during the devel opnental period.”
TEX. HEALTH & SAFETY CoDE 8 591. 003( 13).

The state habeas court held an evidentiary hearing on this
i ssue and we will summari ze the evi dence presented by both parties.
Wods relied primarily on the testinony and witten report of Dr.
Richard C. Schmtt, who interviewed Wods and Wods' grandnot her
and revi ewed Whods’ records before concl uding that Whods was m | dly
mental ly retarded.

Regar di ng Whods’ general intellectual functioning (the first
AAMR prong), Schmtt conducted a full scale Wchsler Adult
Intelligence Scale-lI1l 1Q test (WSC) and reported that Wods
scored a sixty-eight. Regarding Wods' Ilimtations in adaptive
functioning (the second AAMR prong), Schmtt admnistered the
Scal es of Independent Behavi or Test-Revised, using an interview
w th Whods’ grandnot her to gauge the limtations in Wods’ adaptive
functioning. Based on this test, Schmtt concluded that Wods was
functioning at or near his age level in every adaptive behavior

category and scal e except for “Miney and Val ue.” Despite these test
results, Schmtt testified that Wods suffered from significant
limtations in two of the nine adaptive functioning categories:

functional academ cs and work. See supra note 4 (listing the nine



adaptive skill areas). As to the third prong--onset before age
ei ghteen--Schm tt concluded that Wods' significantly subaverage
intellectual functioning has been ongoing since he first entered
formal educati on.

The State also presented evidence on each of the three
requi red prongs. Regardi ng Wods’ general intellectual functioning,
the State introduced Wods childhood WSC | Q scores, attained
while he was in the first and fourth grades, of seventy-eight and
eighty. Also, the State i ntroduced evidence that Wods recei ved an
eighty-six on the California Short Formexam nation in 1972, and an
eighty-three on a short-form IQ test admnistered when Wods
entered the Texas prison systemin 1998.

As to Wods’ limtations in adaptive functioning, the State
i ntroduced affidavits fromWods’ forner enpl oyers at the Round t he
Cock Gill, where Wods worked as a short-order cook. The
affidavits indicate that Wods was a “good” cook who required
little training. The State also relied on Dr. John M Pita’'s
report, witten after Pita examned Weods to determne his
conpetency to stand trial for the nurder. Pita concluded that
Wods’ adaptive behavior was within the normal range.®

On the issue of whether Wods’' alleged nental retardati on had
an onset before age eighteen, the State presented testinony from

several of Wods' forner teachers who stated they did not consider

Pita also ultimately opined that Wods “is not nmentally
retarded.”
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Wods to be nentally retarded when he was in their respective
cl asses.

Based on this evidence, the state habeas court concl uded that
Wods failed to prove each required el enent by a preponderance of
the evidence. Regardi ng Wods’ general intellectual functioning,
the court noted, in part, the existence of four |Q test scores
pl aci ng Wods above the seventy-point cutoff. It also found
conpelling the fact that Dr. Schmtt, the defense’ s expert, was the
only person to test Wods' |Q bel ow seventy and the only expert who
has tested Wods and concluded that he is nentally retarded. The
court further noted that Wods’ |owest |1 Q score was attai ned when
he had an incentive to perform poorly, but Wods' |Q scores were
hi gher when he had no such incentive.

Regarding Wods’ |imtations in adaptive functioning, the
court found persuasive Dr. Pita's conclusion that Wods’ adaptive
behaviors were within the normal range and Dr. Schmtt’s concl usion
that Wods was functioning at or near his age level in every
category except one. It was also influenced by the affidavits from
his fornmer enployers.

Lastly, regarding the third prong, the court found persuasive
the fact that “no record exists indicating that Wods was ever
di agnosed with nental retardation during his devel opnental years.”

The TCCA adopted the state habeas court’s findi ngs of fact and
conclusions of |aw and held that Wods “has not shown by a
preponderance of the evidence that he is nentally retarded.” Qur
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task, then, is to determ ne whether the state court’s determ nation
that Whods failed to satisfy the Atkins requirenents is either (1)
contrary to or involves an unreasonable application of Atkins or
(2) based on an unreasonabl e determ nation of the facts in |ight of
the evidence presented. See 28 U. S.C. § 2254(d).

We agree that Wods has failed to nmake the required show ng.
First, the state habeas court’s conclusion that Wods failed to
denonstrate that he suffered from subaverage general intellectua
functioni ng was not unreasonabl e. Wods presented expert testinony
to support his contention, but the state habeas court chose to give
more weight to Wods childhood I1Q test scores than the score
attained in Dr. Schmtt’'s testing. W find this reasonable in Iight
of the testinony that the chil dhood scores were nore reliable, in
part because Wods' recent scores could be the result of a
notivation to score poorly.

Second, Wods submtted very little evidence that he suffered
fromsignificant limtations in adaptive functioning. Al though Dr.
Schmtt testified that Wods had significant deficits in two
adaptive skill areas, Schmtt conceded in his report that Wods was
wthin the normal range in every category on the Scales of
| ndependent Behavi or Test, except Mney and Value. Dr. Schmtt
further admtted that Wods functioned at or above his age |evel
wth respect to the Broad | ndependence test, which he stated was

simlar to an 1Q score for adaptive functioning. Lastly, any

12



evi dence favoring Whods on this prong was significantly di m ni shed
by the evidence of Wods’ job performance at the Round the C ock
Gill.

Third, inlight of its findings onthe first two prongs, it is
axiomatic that the state court’s conclusion that Wods failed to
prove onset of nental retardation before age eighteen was
reasonabl e.

In sum the state court’s conclusion--that Wods failed to
prove by a preponderance of the evidence that he is nentally
retarded--is not contrary to Atkins because the state court did not
apply a rule that contradicted Atkins, and Wods can cite no
materially indistinguishable case decided differently by the
Suprene Court. See Nelson, 472 F.3d at 292. Wods argues that the

state habeas court nerely found that Wods was “not nentally
retarded enough”--contrary totherulein Atkins. This statenent is
di si ngenuous at best. The state habeas court anal yzed the evi dence
under the proper AAMR framework and concl uded that Wods was not
nental ly retarded.®

Further, given the substantial evidence presented indicating

that Whods is not nentally retarded, we cannot say that the state

court applied Atkins in an objectively unreasonabl e manner. See id.

Wbods al so argues that Ex parte Briseno, relied on by the
state habeas court, is contrary to Atkins in the way it all ows
courts to evaluate [imtations in adaptive behavior. See 135
SSW3d 1 (Tex. Cim App. 2004). W find nothing in Briseno that
is inconsistent with Atkins in this regard.
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Lastly, to the extent Wods argues that the state court’s decision
was “based on an unreasonabl e determ nation of the facts in |ight
of the evidence presented,” 28 U S.C. 2254(d)(2), he has failed to
rebut, by clear and convincing evidence, the presunption that the
state court’s factual findings are correct. See Cark v.
Quarterman, 457 F.3d 441, 444 (5th CGr. 2006) (noting a state
court’s determ nation under 8§ 2254(d)(2) is a question of fact);
see also 28 U . S.C. 2254(e)(1).
| V.

For the foregoing reasons we AFFIRM the judgnent of the

district court denying federal habeas corpus relief.

AFFI RVED.
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