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PER CURI AM

Def endant Gerardo | niguez-Barba pleaded guilty to reentering
the United States follow ng deportation. |In sentencing |niguez,
the district court |evied a 16-1evel increase after concl udi ng t hat
Iniguez’s previous New York conviction for second-degree
ki dnappi ng, NeEw YOrRK PENAL LAaw 8§ 135.20, was a “crinme of violence”

under U.S.S.G 8 2L1.2. Iniguez challenges that concl usion,?! which

! I'niguez also challenges the constitutionality of § 1326(b)’s treatnent
of prior felony and aggravated felony convictions as sentencing factors. As
he properly concedes, this argunent is foreclosed by Al nendarez-Torres v.
United States, 523 U S. 224, 235 (1998), and he raises the argunent only to
preserve it.
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we revi ew de novo. See United States v. Doni nquez-Cchoa, 386 F. 3d

639, 641 (5th Cr. 2004).
US SG 8§ 2L1.2 provides for a 16-level increase if the
def endant was deported followng a “crine of violence.” The

commentary to 8 2L1.2, which is controlling, Stinson v. United

States, 508 U. S. 36, 38 (1993), defines “crinme of violence” as
either an enunerated felony, including “kidnapping,” or a felony
that “has as an el enent the use, attenpted use, or threatened use
of physical force against the person of another.” |In determning
whet her the New York crine at issue here is the enunerated of fense

of “kidnapping,” we |look to the “generic, contenporary” neani ng of
ki dnappi ng, enploying a “common sense approach” that |ooks to the
Model Penal Code, the LaFave and Scott treatises, nodern state

codes, and dictionary definitions. See United States v. Fernandez-

Cusco, 447 F.3d 382, 385 (5th Cir. 2006); United States v. Fierro-

Reyna, 466 F.3d 324, 327 (5th Gir. 2006).

Here, I niguez was convicted under a statute stating that “[a]
person is guilty of kidnapping in the second degree when he abducts
anot her person.” NEw YORK PeENAL LAaw § 135. 20. The code defines
“abduct” as “to restrain a person with intent to prevent his
i beration by either (a) secreting or holding himin a place where
he is not likely to be found, or (b) using or threatening to use
deadly physical force.” [1d. 8 135.00(2). “Restrain” neans to

restrict a person's novenents intentionally and

unlawful ly in such manner as to interfere substantially

wth his liberty by noving hi mfromone pl ace to anot her,
or by confining him either in the place where the
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restriction conmences or in a place to which he has been
moved, w thout consent and with know edge that the
restrictionis unlawful. A personis so noved or confined
"W thout consent"” when such is acconplished by (a)
physical force, intimdation or deception, or (b) any
means what ever, including acqui escence of the victim if
he is a child less than sixteen years old or an
i nconpetent person and the parent, guardian or other
person or institution having | awful control or custody of
hi m has not acqui esced in the novenent or confinenent.

ld. § 135.00(1).
We recently discussed in detail the generic, contenporary

meani ng of kidnapping. In United States v. Gonzal ez-Ramrez, 477

F.3d 310 (5th G r. 2007), we concluded that the Tennessee offense
of “kidnapping” was a crinme of violence. In doing so, we
explicitly rejected Iniguez’s primry argunent —that, because the
MPC requires a specific purpose for an act to be “ki dnappi ng” (such
as a desire for ransom an intent to facilitate another felony or
flight, etc.), the generic, contenporary neaning of Kkidnapping
i ncl udes such a purpose. 1d. at 317. Consequently, New YORK PENAL
Law 8§ 135.20 can be a kidnapping statute even though it doesn’t
requi re such a purpose.

The court in United States v. Gonzal ez-Ram rez al so not ed t hat

Tennessee’ s statute fell sonmewhere between MPC ki dnappi ng and MPC
“felonious restraint” because the latter didn't require, as
Tennessee and MPC ki dnapping did, the use of force, threat, or
fraud or, for children or inconpetents, the absence of wvalid
consent . Hol ding that Tennessee’'s statute prohibited nore than

“relatively trivial restraints,” rendering it a kidnapping statute,

id. at 318, we noted that Tennessee’'s of fense i ncl uded:
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(1) knowi ng renoval or confinenent;

(2) substantial interference with the victinms liberty;

(3) (a) force, threat, or fraud, or

(b) if the victimis inconpetent or under age thirteen,
| ack of consent fromthe person responsible for the
general supervision of the victinis welfare; and

(4) (a) circunstances exposing the victimto

substantial risk of bodily injury, or

(b) confinenent as a condition of involuntary servitude,
meani ng “the condition of a person who is conpelled by
force, coercion or inprisonment and agai nst the person’s
will to | abor for another, whether paid or not.

Here, New YORK PeEnaL LAaw 8§ 135.20 includes the first three of
those four elenents; it does not include the last.? Hence we nust
deci de whether that fourth elenent is required if the first three
are present.

We conclude that the first three are sufficient. First,

al t hough we noted in Gonzal ez-Ramrez that it was “significant that

Tennessee requires the use of force, threat or fraud along with the
addi ti onal aggravating elenents of substantial risk of injury or
confinenent as a condition of involuntary servitude,” we so noted
to el aborate our holding that Tennessee’s statute was “at | east as
restrictive, if not nore restrictive, than a mgjority of state

ki dnappi ng statutes as to conpetent adults,” citing New York’s and

2 In Tennessee, those first three conprise “false inprisonnent,” TENN.
CobE ANN. 8§ 39-13-301(2), 302 (2003), which forms the statutory basis for
Tennessee’s three ki dnappi ng offenses. See TENN. CobE ANN. § 39-13-303
(“kidnapping” is false inprisonnment plus risk of injury or involuntary
servitude); id. 8 39-13-304 (“aggravated ki dnapping” is false inprisonnment
comitted for one of the MPC-type purposes); id. 8 39-13-305 (“especially
aggravat ed ki dnapping” is false inprisonment in certain hei nous
circunstances). O course, that Tennessee calls that crinme “fal se
i mprisonnent” doesn’t mean that the crine isn't “kidnappi ng” under the
generic, contenporary neani ng.
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twenty-six other states’ kidnapping statutes, only one of which
requires a risk of injury or involuntary servitude. 1d. at 319 &
n.52 (enphasis added); see OHO ReEv. CooE AWNN. 8§ 2905.01(b).°3

| ndeed, we held Tennessee’'s statute “well-within” the generic

definition of kidnapping. &onzal ez-Ramrez, 477 F.3d at 317

Second, as we noted in Gonzalez-Ramirez, the elenents of force,

threat, or fraud or, for children or inconpetents, |lack of valid
consent, are elenents of MPC kidnapping not required of MPC
“felonious restraint” or MPC “fal se inprisonnent.” And that nmakes
sense, particularly with regard to children or inconpetents where
t he generic neani ng of “kidnappi ng” must include the stealing of a
child, even in circunstances where the victimcan't be said to be
“expos[ed] to [a] substantial risk of bodily injury” or involuntary
servi tude. Third, comentary to the New York kidnapping and
unl awful restraint scheme shows that second-degree ki dnappi ng was
not nmeant to be a significantly |less serious offense than first-
degree ki dnappi ng,* such that first-degree kidnapping in New York
woul d be the only “kidnapping” that's a crine of violence:

To the revisers of the forner Penal Law, “restrain” was
“a broad term covering everything fromthe nost serious

3 In about eleven of those states (including New York), the cited statue
is the “second-degree kidnapping” statute, while the “first-degree ki dnappi ng”
statute requires a special purpose. See Gonzal ez-Ranmirez, 477 F.3d at 317-18
& n.46, 47. In the other states, the cited statute is the main kidnapping
statute, and purpose plays no role. Wiile we don’t |look only to the | abel of
the statute at issue to determ ne what exactly it proscribes, see Fierro-
Reyna, 466 F.3d at 326-27, of course we nust |look to the |abels of the
statutes to which we conpare the statute at issue

4 The state legislature’s intent behind a crinminal statute isn't
authoritative when determning if that statute proscribes a “crine of
violence,” but it’'s informative.
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cases down to renoval s and confinenents not involving a

hi gh degree of isolation, disappearance, or violence.”

“Abduct,” on the other hand, was viewed as a “very

serious form of restraint, savoring strongly of the

substantial renoval, isolation and/or violence usually

associ ated with genui ne kidnapping.” Thus, to restrain

another is the |esser offense of unlawful inprisonnment

and to abduct another is the far nore serious offense of

ki dnappi ng.
NEw YORK PeENAL LAaw Ch. 40, Pt. Three, Art. 135, Refs. and Annos.
(quoting Staff Comments of the Conm ssion on Revision of the Penal
Law, Revised Penal Law, MKinney’'s Spec. Panph. (1965), p. 277).
Hence second-degree kidnapping isn't |ike unlawful inprisonnent,
it’s nore like “genuine kidnapping.”® Fourth, BLACK S LAW Di CTI ONARY
(8th ed. 2004) defines “kidnapping” as “[t]he crinme of seizing and
taki ng away a person by force or fraud,” not including a potenti al
for injury or involuntary servitude.® Finally, we recently decided

in an unpublished case, United States v. (Garci a-Gnzal ez, No. 05-

40490, 2006 W. 394977, at *1 (5th Cr. Feb. 21, 2006) (review ng
for plain error), that Texas’s ki dnapping statute, TeEx. PeENAL CoDE §
20.03, which is alnost identical to New York’s and doesn’t require

a risk of injury or involuntary servitude, proscribes a “crine of

> This, despite the fact that in New York, “unlawful inprisonnent”
requires restraint “under circunstances which expose the [victin] to a risk of
serious physical injury,” NewYoRK PENaL LAw§ 135.10, a nore serious of fense
t han nost states’ “unlawful [or false] inprisonment.” See Gonzal ez-Ranirez,
477 F.3d at 320 n.55. W can’'t extend the “risk of serious physical injury”
requi renment fromunlawful inprisonment to second-degree ki dnapping, but if the
latter requires that risk but is a | ess serious offense than the former, the
former snells nore |ike “kidnapping.”

6 «Aggravat ed ki dnappi ng” requires a special purpose and “child-
ki dnappi ng” is “kidnapping of a mnor, often without the elenent of force or
fraud (as when soneone wal ks off with another’s baby).” BLAK S LAW DI CTI ONARY
(8th ed. 2004).
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vi ol ence;” al though that opinionisn’t controlling, it’s consistent
wi th our hol di ng today.

In sum NeEw YORK PenaL LAw 8 135.20 proscribes the generic
of fense of “kidnapping.” It does not proscribe sone | esser of fense
under an inapt |abel of *“kidnapping.” Consequently, we do not
address the Governnent’s alternative argunent that 8§ 135.20 “has as
an el enent the use, attenpted use, or threatened use of physical
force against the person of another,” or Iniguez’ s rejoinder that
fraud or noving or concealing a child or inconpetent wthout
consent do not inherently involve physical force.

AFFI RVED.



