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A state court judge in Texas filed suit against the Texas
Comm ssi on on Judicial Conduct, under 42 U S.C. 8§ 1983. He argues
that the Conmm ssion, in issuing an order of public censure,
violated his First Anendnent right of free speech. The district
court upheld the censure, granting summary judgnent in favor of the

Conmm ssi on. W affirmin part and reverse and remand in part.

I
On a Thursday norni ng, two days before Christnmas, Judge Robert
Jenevein was having breakfast with his wife, Terrie, at a Dallas
restaurant. Stephen Stodghill, a local |lawer, interrupted them

expl aining that he needed the assistance of a judge in a pending



matter. Specifically, the | awer requested an energency hearing to
consider his request to dissolve a tenporary restraining order
whi ch had been issued by Judge Leonard Hoffrman the previous day —
the | ast day before the closing of the courthouse for the Chri stnas
hol i days. Judge Hoffman was a visiting judge from Dallas County
Court at Law No. 2, and had issued the t.r.o. in what has becone
known as “the Yahoo case.”! Stodghill was defense counsel.

Judge Jenevein told Stodghill to get Lawence Friednman, the
opposi ng counsel, and neet himat 1:00 p.m at Dakota' s restaurant,
wher e Judge Jenevei n had pl anned to have lunch with his wife. Wen
the parties arrived at Dakota' s, there was a | arge group of peopl e,
contrary to Judge Jenevein’s expectation of only the two attorneys.
To acconmpdate the group, they repaired to Stodghill’s office, a
few bl ocks away. Followi ng an inpronptu hearing, Judge Jenevein
granted the notion to dissolve the t.r.o.

After the Christmas break, the plaintiff in the Yahoo case
noved to reinstate the t.r.o. Def endants in the Yahoo case had
filed an objection to Judge Hoffman’s assignnent, whi ch
automatically disqualified himunder Texas |law fromcontinuing to
presi de over the case. But Judge Hof fman, apparently believing he
retained authority in the case, reinstated his earlier restraining
or der.

The Yahoo defendants then sought a wit of mandanmus to

The Yahoo case has enjoyed nedia attention. See, e.g., Genna Witley,
The Pirate Attack on Yahoo, D Magazine, April 2001.
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di squalify Judge Hoffman from further presiding in the case. The
appel l ate court conditionally granted a wit of mandanus, voiding
all orders signed by Judge Hoffrman and prohibiting him from
presiding over the case in the future.?

The case was then transferred to Judge G bson, judge of Dall as
County Court at Law No. 1. After the transfer, |awer Friedman
filed an affidavit prepared and signed by Jeffery Robnett, Judge
G bson’s friend and forner personal attorney. |In the affidavit,
Robnett <clained that Judge G bson had solicited bribes from
Stodghill and Mark Cuban, a defendant in the Yahoo case. Judge
G bson then recused in the Yahoo case on July 27, 2000, and that
case was assigned to anot her judge. Robnett’s allegation and Judge
G bson’ s subsequent recusal becane the subject of significant press
cover age.

The next norning, the plaintiff in the Yahoo case filed a
fourth anended petition, in which the foll ow ng was all eged:

On information, ancillary to this matter but relevant to

issues of pattern and pervasiveness of the type of

conduct being conplained of, Gbson has in other cases
exchanged rul i ngs for sexual favors, has nade frequent ad
litemappoi ntnments to Judge Robert Jenevein’s wife and to

[another lawer] with his fornmer firm and with whom

G bson is alleged to have a nore intimate rel ationship
According to Judge Jenevein, all knew that this allegation was

fal se and basel ess, an abusive litigation tactic. There are five

County Court at Law judges in Dallas County. Judge G bson had

2 1n re CQuban, 24 S.W3d 381, 384 (Tex. App. 2000).
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already recused hinself, and two of the remaining four judges
recused because they owned stock in Yahoo. This left only two
judges eligible to serve, one of whomwas Judge Jenevein. Based on
the Decenber 23rd ruling, and his friendship with Judge G bson,
Judge Jenevein suspected that Friedman would not want him to
presi de over the Yahoo case.

Learning of the pleading, Judge Jenevein drafted a press
statenent responding to Friedman’s pleading and had a court
enpl oyee fax it to the local nedia. The court enployee also
notified | ocal nmedia that Judge Jenevein would be holding a press
conference in his courtroomthat afternoon at 4:00 p. m

At the press conference, Judge Jenevein appeared in his
judicial robes and, after noving from behind the bench, read the
follow ng statenent, prepared earlier in the day:

As you know, yesterday, Judge David G bson recused

hi msel f froma case styled Universal Inmage, Inc., et al

v. Yahoo, Inc., et al. follow ng sone bizarre all egations

that were the subject of an affidavit signed by Jeff

Robnett and apparently tendered to one of the | awers on

the case while M. Robnett was representing Judge G bson
in a nodification proceedi ng.

The case now needs a new judge. The procedure
allows for a new judge to be appoi nted, and the obvious
choices are the remaining Dallas County Court at Law
j udges, of which | am one.

| have already played a limted role in this case.
| ordered that a wongfully obtained restrai ning order be
di ssol ved after holding a hearing on the matter. During
that hearing, as | had anticipated, M. Larry Friednman
noved to recuse ne. That notion was deni ed on Decenber
23, 1999, and the restraining order was then dissol ved.
On Decenber 27, the foll ow ng Monday, M. Friedman again
[filed] a notion to recuse ne from the case. That
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nmotion, based in part on false representations to the
court, was never heard. In that notion, M. Friedman
[fal sely] clainmed that he had objected nore than once to
hol ding the hearing at the offices of opposing counsel

and that | had repeatedly overruled that objection.
There is a transcript of that hearing that speaks for
itself. No such objection was ever asserted. |If it had
been, | would have sustained it.

Since then, M. Friedman has filed half a dozen or
so other notions to recuse in this case alone, all of
which | believe were filed solely for purposes of
harassnent and del ay and to avoid any real consideration
of the nerits of the case. Then, today, he filed the
Plaintiff’s Fourth Anmended Oiginal Petition which
contains, in ny opinion, a clear attenpt at judicia
intimdation. Specifically, M. Friedman all eged that
Judge G bson — now a naned defendant — “has nmade
frequent ad litemappoi ntnents to Judge Robert Jenevein’s
wfe.”

First, the reference is fal se unl ess 5 appoi ntnents
in alnmost 20 nonths is fairly considered “frequent” in
light of the hundreds of appointnents made by Judge
G bson in that sane tine period.

Second, the allegation —if that’s what it is —is
spurious because there is nothing illegal, unethical or
in any way inproper about ny wife serving as a guardi an
ad litemfor mnor children who have been i njured.

Most  disturbingly, the allegation [is] wholly
irrelevant to the case in question. That is why |
believe it is included in the pleading solely for
purposes of judicial intimdation, a tactic we normal ly
reserve for the nob. |If | were not one of the judges to
whomt hi s case coul d have been assi gned, | do not believe
my wi fe would have been nentioned in the filings.

| realize with sone regret that by w thdraw ng from

any participation in the case, | may assist M. Friedman
i n acconplishing what | perceive to be his objective. It
is disturbing to imagi ne that a | awyer can renove a j udge
froma case —whenever he thinks another judge m ght be
nore favorable —sinply by maki ng basel ess and vi ci ous
al l egations against the judge. It is, perhaps, aflawin
our system | am encouraged, however, by the fact that

| know of no other |awyers practicing in this County who



have the gall that | perceive M. Friednman to have.

To perfect the systen|{,] attorneys who perceive

unet hi cal conduct nust act. It is true that all that
must happen for evil to prevail is for good nen to do
not hi ng. | am very proud to be a judge. I am
passionately commtted [to] the principles for which this
courtroom st ands. That being the case[,] it is ny

intention to file a grievance against M. Friedman with
the State Bar of Texas. As an adverse party to himin
that proceeding, it would be inappropriate for nme to
presi de over this case.

It is ny fervent hope that | and the hundreds of
attorneys and judges in this [Clounty who share ny views
w Il soon stop what | perceive as abuses of the process
and the crimnal vilification of good |awers and good
judges in the interest of financial gain.

The press conference generated substantial news coverage. In
the days follow ng the press conference, Judge Jenevein received
approximately 100 inquiries from friends and colleagues. I n
response, Judge Jenevein sent an email to approximately 76 friends,
fam |y nenbers, and col | eagues® —whi ch included fell ow attorneys
and judges —regarding the news coverage. |t read:

Many of you have asked ne why | was on the eveni ng news
about 10 days ago. Thank you for your concern and your
support. What follows is an explanation | hope you w ||
feel free to share wth anyone [you] w sh.

| was on the news as a result of having renoved nyself as
a judge to whom a particular lawsuit could have been
assigned. | decided to renove nyself imedi ately when |
| earned of references to both nme and ny wife in the 4th
anended petition filed by the Plaintiff’'s attorney in
that case. | felt the references were so highly
i nappropriate that drastic and imediate action was
required on ny part. On Friday, July 28, |1 announced
that | would take that action and that, as a result, it
woul d be inappropriate for ne to preside over the case.

51n his brief, Judge Jenevein states that the email was sent to 79 people.
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That’' s it.

To this day, | know of no specific accusations of
m sconduct on ny part despite a fewoblique references in
the nedia to the contrary. Channel 8 reported that a
“formal conpl aint” had been fil ed agai nst ne, but not hi ng
has been filed with the Dallas County DA, the Judicial
Conduct Comm ssion or the State Bar. The FBI will not
confirmor deny whet her any reports have been filed with

t hem
Finally, | believe ny relationship with a particular
Dal | as attorney has becone adversarial. | expect that he

may file a conplaint if he determnes it nay force ne to
pay a political price, regardless of whether the
conpl aint has any nerit.

| am happy to answer what questions | can. My office
nunber is . . . . Honme is .

The emai | was sent at approximately 2:30 p.m fromJudge Jenevein's
conputer at the County Court of Law No. 3.

After the press conference and enmail, Friedman filed a
grievance against Judge Jenevein with the State Conm ssion on
Judi cial Conduct. On Friedman’s conplaint, the Conm ssion
initiated formal proceedi ngs agai nst Judge Jenevein, asserting four
charges against him but dismssing two of the charges soon
thereafter. O the two surviving charges, the Conm ssion first
charged that Judge Jenevein’ s decision to hold a press conference,
whil e wearing his judicial robes, for the purpose of expressing his
personal feelings and criticisns about Friedman’ s conduct viol ated
(1) Article V, Section 1-a(6) of the Texas Constitution, (2) Canon
2B of the Texas Code of Judicial Conduct (“TCIC'), (3) Canon 3B(2)
of the TCQIC, (4) Canon 3B(4) of the TCJC, and (5) Canon 4A(1) of
the TCIC. The second charge specified that Judge Jenevein’'s

7



deci sion to send an unsolicited comruni cati on di scussing the Yahoo
case during normal business hours violated (1) Article V, Section
1-a(6) of the Texas Constitution, (2) Canon 2A of the TCQIC, (3)
Canon 2B of the TCQIC, and (4) Canon 3B(2) of the TCIC

During the course of the disciplinary proceedings, Judge
Jenevei n noved to di sm ss both charges, arguing that his statenents
were protected by the First Amendnent. At a hearing on August 26,
2002, the Comm ssion determned that it could not rule on the
constitutional issue prior to a formal hearing. On Septenber 24,
2002, a special nmaster held a formal hearing on the charges, but
declined to rule on the constitutional issue, recommendi ng that the
i ssue be addressed by the Conm ssion.

The Comm ssi on subsequently held a hearing on the objections
to the recommendati ons of the special nmaster. On January 21, 2003,
W t hout addressing the constitutional issue, the Comm ssion entered
an Order of Public Censure against Judge Jenevein.* As to Charge
1, the Comm ssion concluded that “Jenevein’ s actions on July 28,
2000, during the court’s normal business hours, in holding a press
conference in his courtroom while wearing his judicial robe, in
order to read a prepared statenent concerning the Yahoo Case and
hi s personal feelings and criticisns about the conduct of Freidman

[sic] and his clients in connection with that still-pending Case”

4 The Order was signed and dated January 17, 2003.
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violated Article 5, Section 1-a(6)A of the Texas Constitution® and
Canon 2B of the TCIC.® As to Charge 2, the Conm ssion concl uded
that “Jenevein’s actions on August 8, 2000, during the court’s
nor mal busi ness hours, in using the county conputer systemto send
the unsolicited communication to approximately seventy-six (76)
famly nmenbers, friends, |awers, and judges, in order to further
di scuss the Yahoo case, Friednman, and the July 28th press
conference” violated Article 5, Section 1l-a(6)A of the Texas
Constitution and Canon 2B of the TCIC.’

Judge Jenevein attenpted to appeal the censure order,
requesting the Chief Justice of the Texas Suprene Court to appoint
a special court of review, and he did, selecting three Texas state

appel l ate judges. This special court of review held a hearing in

S Article V, section 1-a(6)A provides that any Texas justice or judge may
be renoved fromoffice, disciplined, or censured for:

willful or persistent violation of rules pronul gated by the Suprene
Court of Texas, inconpetence in perform ng the duties of the office,
willful violation of the Code of Judicial Conduct, or wllful or
persistent conduct that is clearly inconsistent with the proper
performance of his duties or casts public discredit upon the
judiciary or on the administration of justice.

The Conmi ssi on concl uded that Judge Jenevein violated this Article because his
actions were a willful violation of the TCJC —specifically, Canon 2B —and
were inconsistent with the proper performance of his duties.

6 Canon 2B provi des:

“A judge shall not allow any relationship to influence judicial
conduct or__judgnent. A judge shall not lend the prestige of
judicial office to advance the private interests of the judge or
ot hers; nor shall a judge convey or pernit others to convey the
i mpression that they are in a special position to influence the
j udge. A judge shall not testify voluntarily as a character
witness.” (enphasis added).

” The Conmmi ssion concluded that Judge Jenevein violated the sane portion
of Canon 2B in Charge 2 as he violated in Charge 1.
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April but on June 12, 2003 announced that it |lacked jurisdictionto
hear an appeal from the Comm ssion and di sm ssed Judge Jenevein’s
appeal .

Follow ng the dismssal of his disciplinary appeal, Judge
Jenevein filed a § 1983 lawsuit in the United States District Court
agai nst the nenbers of the Comm ssion in their official capacity.
In his conplaint, Judge Jenevein set forth two clains. First, he
asserted that the Comm ssion violated his First Amendnent rights,
because his coments were protected speech for which he could not
be disciplined. Second, he clained that the Conm ssion viol ated
hi s due-process rights, because it failed to (1) provide hi mnotice
of the penalties it was seeking, (2) allow himto ask w tnesses
what they told the Conmi ssion’s investigators, (3) consider the
sufficiency of his constitutional challenges, except at a full
hearing before the Comm ssion, and (4) afford him any neani ngful
appel l ate review. Based on these clains, Judge Jenevein requested
the district court to order the Conm ssion to expunge the censure
order and to award him attorney’'s fees incurred in defending the
di sciplinary proceeding and in prosecuting the 8§ 1983 suit.

After two Rule 12 notions to dismss and the filing of an
anended conpl aint, Judge Jenevein’'s claimfor attorney’'s fees was
di sm ssed, but his two constitutional clainms renmained. After the
Rule 12 orders were entered, the Comm ssion filed an answer and
then a notion for sunmary judgnent, arguing that both of Judge

Jenevein' s constitutional clains should be di sm ssed.
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The district court referred the summary j udgnment notion to the
magi strate judge for a report and recomendati on. The nagistrate
j udge recommended that the notion for summary judgnent be granted,
because (1) Judge Jenevein' s speech was predom nantly a matter of
private concern and, to whatever extent Judge Jenevein had a
protected interest, it was outweighed by the State’s interest in
protecting the efficiency and inpartiality of the state judicial
system and (2) Judge Jenevein failed to establish that he was
deni ed due process. The district court approved and accepted the
magi strate judge’s report and recommendation, granting the
Comm ssion’s notion for summary judgnent.

Inits sunmary judgnent notion, the Conmm ssion al so contended
that the censure order was not based on Judge Jenevein s speech,
but instead on his actions —the use of taxpayer-funded facilities
toaid his and his wfe' s interests. The district court found this
argunent to be unpersuasive, concluding that Judge Jenevein was
censured for both his speech and his actions. Judge Jenevein filed
tinely a notice of appeal.

|1

Judge Jenevein contends that the district court erred in
concl udi ng that his speech was a matter of private concern and t hat
his First Anendnent rights were outweighed by the State’'s
interests. He does not challenge the district court’s dism ssal of
his due-process claim or his claim for attorney’ s fees. The
Comm ssion supports the district court’s rulings, and argues
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alternatively that Judge Jenevein has no First Anendnent claim
because the Conm ssion disciplined him based on his actions, not
hi s speech.
A

We review the district court’s grant of sunmmary judgnent de
novo, applying the sane standards as the district court.® The
parties hang their argunents on enpl oyee-speech doctrine, applying
this court’s content-formcontext balancing test. Although this
approach summons i nform ng principles of free speech of enpl oyees,
their categorical divisions of public and private speech fail to
illTumnate the state’s interest in constraining speech by an
el ected public official, political speech at the core of the First
Anendnent, and its necessity.?® Qur “enployee” is an elected

official, about whom the public is obliged to informitself, and

the “enployer” is the public itself, at least in the practica
sense, wth the power to hire and fire. It is true that Judge
Jenevein was an enpl oyee of the state. It is equally true that as

an elected holder of state office, his relationship with his
enpl oyer differs fromthat of an ordinary state enployee. It is
al so the case that “[i]f the State chooses to tap the energy and
the legitimzing power of the denocratic process [in the election

of judges], it nust accord the participants in that process .

8 Branton v. Gty of Dallas, 272 F.3d 730, 739 (5th Cr. 2001).

® See Republican Party of Mnn. v. Wite, 536 U S. 765 (2002)
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the First Anendnent rights that attach to their roles.”® W are
persuaded that the preferable course ought not draw directly upon
the Pickering-Garcetti line of cases for sorting the free speech
rights of enployees elected to state office.!* Rather, we turn to
strict scrutiny of the governnent’s regulation of the elected
official’s speech to his constituency, requiring such regul ati ons
to be narrowy tailored to address a conpelling governnent
interest, a question to which we now turn.*?
B

The governnent’s asserted interest is “in protecting the
efficiency and inpartiality of the state judicial system”?® The
Comm ssion urges that allowng a judge to spend working hours on
personal issues, and to use his judicial position to influence his
personal agenda harns the efficient adm nistration of justice and
the public’s perception of the judiciary.

In Flowers, this court bal anced the First Amendnent rights of
an elected justice of the peace against the interests of the State

of Texas in “protecting the efficiency and inpartiality of the

0 |d. at 788.

11 Pickering v. Bd. of Educ. of Township H gh Sch. Dist., 391 US. 563
(1968); Garcetti v. Ceballos, 126 S. C. 1951 (2006).

12 See Republican Party of Mnn., 536 US. at 774-75 (applying strict
scrutiny in a First Arendnent chal |l enge to judicial cannons of ethics); see also
Stretton v. Disciplinary Bd. & the Suprene Court of Pa., 944 F.2d 137, 142 (3d
Cr. 1991) (sane).

13 Scott v. Flowers, 910 F.2d 201, 212 (5th CGr. 1990).

13



state judicial system”!* |In that case, the plaintiff, an el ected
county justice of the peace, wote an open letter to county
officials, circulating it to the local press, and pronpting
articles attacking the district attorney’'s office and the county
court-at-law for dismssing nunerous traffic ticket appeals and
calling on the county officials to renmedy the problem?®® In the
letter, the judge added that, if the county officials refused to
intercede, the public should at |east be mde aware of this
practice.® The Comm ssion reprimnded the judge, advised him“to
be nore restrained and tenperate in witten and oral comruni cati ons
in the future.”v

In evaluating the parties’ respective interests, we began by
explaining that the State’'s interest in suppressing the judge’'s
speech was “much weaker than in the typical public enployee
situation,” because he was “an el ected official, chosen directly by
the voters of his justice precinct, and, at least in ordinary
circunstances, renovable only by them "' Notw thstanding these
weakened interests, the court went on to hold that the State does
have a legitimte interest “in protecting the efficiency and

inpartiality of the state judicial system” but that, as the

H
N
e

15

at 204.

16

17

at 205 n. 6.

18

o

at 211-12.
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reprimand infringed on the plaintiff’s right to make statenents

on public issues outside a canpaign context and thus

t ouched on core first amendnent val ues, t he Conm ssion carried
a “very difficult burden.”®® |In evaluating the interests of the
State, the court concluded that the Comm ssion failed to carry its
burden, as it was unable to explain precisely how the judge’'s
criticisns would inpede the goals of pronoting an efficient and
inmpartial judiciary.?® Instead, the court found that the State’'s
interests would be “ill served by casting a cl oak of secrecy around
the operations of the courts, and that by bringing to light an
all eged unfairness in the judicial system [the plaintiff] in fact
furthered the very goals that the Comm ssion wi shes to pronote.”?

W agree that the state has a conpelling interest in
protecting the integrity of its judiciary.? In Republican Party
of M nnesota, Justice Scalia, witing for the court, stopped short
of finding a conpelling interest in an “inpartial” judiciary,
explaining that “inpartiality” may be defined several ways, sone of

whi ch do not raise conpelling state interests, and others of which

the State of M nnesota did not have in mnd. The Court’s opinion

19 |d. at 212 (quoting Murial v. Judiciary Commin of La., 565 F.2d 295, 301
(5th Gr. 1977) (en banc)).

20 1d. at 213.
2] d.

22 Randall T. Shepard, Canpai gn Speech: Restraint and Liberty in Judicial
Ethics, 9 Geo. J. Legal Ethics 1059 (1996).
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rested i nstead on t he hol di ng that whatever M nnesota’s ill-defined
interest, the judicial cannon of ethics was not narrowWy tail ored
to neet it. Justice Kennedy, who provided the fifth vote with a
concurring opinion, stating that “[n]Jothing in the Court’s opinion
should be read to cast doubt on the vital inportance of [the
integrity of the judiciary].”?® He concluded that “[t] he power and
the prerogative of a court” rests “upon the respect accorded its
judgnents,” and that “[j]Judicial integrity is, in consequence, a
state interest of the highest order.”?

An inpartial judiciary, while a protean term translates here
as the state’s interest in achieving a courtroomthat at |east on
entry of its robed judge beconmes a neutral and disinterested
tenple, in appearance and fact —an institution of integrity, the
essential and cenenting force of the rule of [|aw That this
interest is conpelling cannot be gainsaid. W turn to the nore
difficult question of whether the censure order of the comm ssion
was narrowy tailored to neet these state interests.

The Comm ssion censured Judge Jenevein for his “actions on
July 28, 2000, during the court’s normal business hours, in holding
a press conference in his courtroom while wearing his judicial
robe, in order to read a prepared statenent concerning the Yahoo

Case and his personal feelings and criticisns about the conduct of

23 Republican Party of Mnn., 536 U S. at 793.

24 1d.
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Freidman [sic] and his clients in connection with that still-
pendi ng Case.” The Conm ssion contends that its censure order
advances its i nterests because when a j udge speaks publicly agai nst
a |lawer’s conduct, it |leads the public to believe that the judge
is vindictive and biased. The Conmm ssion urges that Judge
Jenevein’s speech could cause the public to “question Judge
Jenevein’s tenperanent and his ability to adequately ignore
criticismand not let it interfere with his rulings —regardl ess
of whether such criticism was well founded,” an argunent that
sorely tests the state’s contention that its censure here was not
content based.

Perhaps the Commi ssion is correct that the public could
perceive that Judge Jenevein mght visit on a party the judge’'s
perception that his counsel was “unethical” or “evil.” Judge
Jenevein’ s response was that he planned to file a gri evance agai nst
Fri edman and recuse hinself from this case, indisputably proper
judicial responses, clouding any public perception that he woul d
personal ly retaliate against Friedman or other persons engaged in
conduct thought inproper. Such invocations of the “appearance of
inpropriety” seductively take the state into content-based
regul ation of political speech.

To leave judges speechless, throttled for publically
addr essi ng abuse of the judicial process by practicing | awers, ill
serves the laudable goal of pronoting judicial efficiency and
inpartiality. It signifies that Texas has persisted in electing
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its judges, a decision which, for good or ill, casts judges into
the political arena. There is nore. The Court has refused to
accept contentions that these el ected judges are not subject to the
Voting Rights Act, holding that they are political actors.?  And
the Court has cautioned that “[t]he greater power to di spense with
el ections al together does not include the | esser power to conduct
el ections under conditions of state-inposed voter ignorance.”? And
in vindication of the First Amendnent, as a holder of an official
office the judge loses the full protection of his reputation
afforded by state laws of |ibel and slander —leaving little nore
than self-help in the marketpl ace of ideas or Job-like silence.
To the extent that the conm ssion censured Judge Jenevein for
the content of his speech, shutting down all conmunication between
the Judge and his constituents, we reverse and remand wth
instructions to expunge that part of the order. Like the Suprene
Court in Republican Party of Mnnesota, we hold that the
Comm ssion’s application of this cannon to Judge Jenevein is not
narromy tailoredtoits interests in preserving the public’ s faith

inthe judiciary and litigants’ rights to a fair hearing. |[|ndeed,

25League of United Latin American Citizens Council No. 4434 v. Cenents,
914 F.2d 620, 637 (5" Cir. 1990) (en banc) reversed sub nom Houston Lawyers'
Ass'n v. Attorney General, 501 U S. 419, 111 S.C&. 2376, 115 L. Ed.2d 379 (1991);
League of United Latin American Ctizens, Council No. 4434 v. Cenents, 999 F.2d
831, 838 (5'" Cir. 1993) (en banc); see also Chisomv. Edwards, 839 F.2d 1056
(5th Gr.), cert. denied sub nom Roener v. Chisom 488 U S. 955, 109 S.Ct. 390,
102 L. Ed.2d 379 (1988).

26Republican Party of Mnn., 536 U S. at 788 (quoting Renne v. Geary, 501
U S 312, 349 (1991).
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in a sense the censure order works against these goals. For
al t hough Judge Jenevein’ s speech concerned a t hen-pending matter in
anot her court, it was also a matter of judicial adm nistration, not
the nerits of a pending or future case. He was speaki ng agai nst
allegations of judicial corruption and allegations of infidelity
against his wife made for tactical advantage in litigation,
concluding with a call to arns, urging his fellow attorneys and
judges to stand up against unethical conduct. The Comm ssion’s
stated interests are not advanced by shutting down conpletely such
speech. To the point, the narrowtailoring of strict scrutiny is
not net by deploying an elusive and overly-broad interest in
avoi ding the “appearance of inpropriety.”

That said, the censure order survives strict scrutiny to the
extent that it is directed at Judge Jenevein’s use of the trappings
of judicial office to boost his nessage, his decision to hold a
press conference in his courtroom and particularly stepping out
frombehind the bench, while wearing his judicial robe, to address
the caneras. The state has a conpelling interest in preserving
the integrity of the courtroom and judicial use of the robe, which
synbolically sets aside the judge’'s individuality and passions.
And while these interests cannot be net by broadly censuring the
content of speech the comm ssion finds offensive, they can be net
wth lesser if not mninmal inpact on the nessage: by accepting as
we must that elected judges are political actors, but insisting
that judges take it outside. At oral argunent, the Conm ssion
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stated that its notivating concern for the censure order was not
Judge Jenevein’s nessage, but his use of the courtroom and the
robe, conceding that if Judge Jenevein had held the press
conference a bl ock away at the Adol phus Hotel, wi thout his robe, it
woul d have w thheld censure. W hold that it is within the
Comm ssion’s power to censure Judge Jenevein for welding state
el ectroni c equi pnent and choosing to don his robe and conduct his
press conference in the courtroom instead of walking to a public
forum a bl ock away. W do not suggest that the separation of
office from office-holder is always easily acconplished. Wi | e
hol ding office the judge is always a judge; indeed he seeks re-
el ection as an i ncunbent judge. It does not followthat the state’s
interests in preserving the judicial tenple is not conpelling or
that the state’'s interests lose their conpelling force in the
political arena. Today we say only that the state can put the
courtroom asi de.
1]

The Conm ssi on argues alternatively that Judge Jenevei n has no
viabl e First Amendnent claim because his action, not his speech,
was t he substantial or notivating factor in the censure, a question
that we review for clear error.?

The Conm ssion contends that the district court erred in

concl udi ng that the Conm ssion disciplined Judge Jenevei n based on

27 Lukan v. North Forest |SD, 183 F.3d 342, 346 (5th Gr. 1999).
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his speech and not nerely his actions. In ruling on the
Commi ssion’s second notion to dismss and notion for sunmary
judgnent, the district court adopted the nmgistrate judge’s
recommendation and reports. |In these recommendati on and reports,
the magistrate judge, considering the |anguage of the censure
order, concluded that the censure order was based on both Judge
Jenevein’s actions in using court resources to facilitate his
speech and the content of his speech. Accordingly, the nagistrate
j udge recommended that Judge Jenevein had sufficiently alleged a
cause of action.

The Conm ssion argues that, based on the |anguage from the
censure order as well as the Canon that Judge Jenevein was found to
have violated, it censured Judge Jenevein solely because of his
actions and not because of his speech. In the censure order, the
Conmmi ssi on di sci plined Judge Jenevein for his (1) “actions on July
28, 2000, during the court’s normal business hours, in holding a
press conference in his courtroom while wearing his judicial robe,
in order to read a prepared statenent concerning the Yahoo Case and
hi s personal feelings and criticisnms about the conduct of Freidman
[sic] and his clients in connection with that still-pending Case;”
and (2) “actions on August 8, 2000, during the court’s normal
busi ness hours, in using the county conputer system to send the
unsol i cited comuni cation to approxi mately seventy-six (76) famly
menbers, friends, |lawers, and judges, in order to further discuss
t he Yahoo case, Friedman, and the July 28th press conference.” The
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Comm ssion argues that the gist of the censure order was Judge
Jenevein’ s use of taxpayer-funded property and the trappi ngs of his
office to advance his and his wfe's private interests, not the
opi nions he expressed about the Yahoo case or Friednman. The
Commi ssion asserts that its censure order made no reference to the
content of Judge Jenevein’'s speech, but only to his “actions.”

In addition, the Comm ssion points out that it cited Canon
2(B) as the basis of the censure. Canon 2(B), in pertinent part,
provides that “[a] judge shall not allow any relationship to
i nfl uence judicial conduct or judgnent. A judge shall not |end the
prestige of judicial office to advance the private interests of the
judge or others.” The Conm ssion offers that, if it had intended
to punish Judge Jenevein s speech, it would have relied on Canon
3(B)(10), which mandates that “[a] judge shall abstain frompublic
coment about a pending or inpending proceeding which nmay cone
before the judge’ s court in a manner whi ch suggests to a reasonabl e
person the judge’' s probabl e decision on any particul ar case.”

Though the space between speech and action is notoriously
foggy, the speech rights here cannot be cabi ned by the Comm ssion’s
citation practices, or by its use of the word “actions” instead of
the word “speech.” The Comm ssion’s order, while doubtlessly
entered in good faith effort to pursue the public interest, is
concerned with the content of Judge Jenevein' s speech, censuring
his use of County resources “in order to read a prepared statenent
concerni ng the Yahoo Case and his personal feelings and criticisns
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about the conduct of Freidman [sic] and his clients in connection
wth that still-pending Case” and “in order to further discuss the
Yahoo case, Friedman, and the July 28th press conference.” The
Comm ssion’s order references “actions” for censure only because of
their comuni cative i npact, explaining that Judge Jenevein “[ hel d]
a press conference in his courtroom while wearing his judicia
robe.”

We are not persuaded that the comm ssion would have blinked
at either of these acts but for the content of Judge Jenevein’'s
speech and its delivery by the judge in his courtroomin his robe
and carried forward in el ectroni c nessages fromthe court. W find
no genui ne issue of material fact as to whether the censure order
was directed, in part, at the content of Judge Jenevein' s speech.
Nor can we concl ude that the Comm ssion’s censure order was sinply
a tinme, place, and manner restriction preventing a judge during
court hours from drafting a press statenent, holding a press
conference, or drafting an enail. Rat her we conclude that the
state interest we have described neets the test of conpelling
necessity.

|V
The judgnment of the district court is AFFIRMVED in part and
REVERSED and REMANDED in part with instructions to enter judgnment
for the plaintiff, ordering the Texas Conm ssion on Judicial
Conduct to expunge the censure order to the extent that it reached
beyond Judge Jenevein’s use of the courtroomand his robe to send
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hi s nessage.
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