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JENGE KALUOM I ndividually, and on behalf of those
simlarly situated,

Pl ai ntiff—-Appel | ant,
vVer sus

STOLT OFFSHORE | NC. ET AL
Def endant s,
STOLT OFFSHORE | NC.

Def endant —Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas

Bef ore GARWOOD, W ENER, and CLEMENT, G rcuit Judges.
GARWOOD, Circuit Judge:

Pl aintiff-appellant Jenggi Kaluom (Kal uon) appeals fromthe
order and final judgnent entered by the United States District
Court for the Southern District of Texas, Galveston Division, on
February 6, 2006, granting defendant-appellee Stolt O fshore Inc.
(Stolt)’s notion for summary judgnent and di sm ssing Kal uom s suit
wth prejudice. W agree with the district court that the voyage

requi rements set out in 46 U S.C. 88 10301 and 10501 apply to those



forei gn vessels enconpassed by penalty wage statutes 46 U S. C. 88
10313 and 10504. Accordingly, because the foreign vessel on which
Kal uom wor ked was not enbar ked on one of the voyage types descri bed
by sections 10301 and 10501, we affirm

FACTS AND PROCEEDI NGS BELOW

Kal uomis a Ml aysi an national enployed by Ml aysi an crew ng
conpany PPSB.! PPSB assi gned Kaluomto work aboard the DLB 801, a
forei gn vessel docunented under foreign |laws. From Septenber 18,
2002 to Novenber 27, 2002, while the DLB 801 was perform ng subsea
pi peline | aying operations on the United States’ outer conti nental
shel f, Kaluom worked aboard the DLB 801, first as a rigger but
|ater as a pipe facing nmachine (PFM operator. On Novenber 27,
2002, while the DLB 801 was working in the Qulf of Mexico, Kaluom
was injured in an accident and had to be airlifted to a hospital in
Gal vest on, Texas.

On  Cctober 21, 2004, Kal uom brought sui t agai nst
def endant —appel lee Stolt, a Louisiana corporation wth its
principal place of business in the Southern District of Texas
Kal uom asserted a penalty wage claimfor hinmself and on behal f of
others simlarly situated, under 46 U S.C. 88 10313 and 10504.2

Kal uom contended that Stolt “manned, victualed and navigated the

!PPSB is not a party to this |awsuit.

’Kaluomoriginally filed suit against Stolt and three other corporations
that are no longer parties. Kaluomvoluntarily dism ssed his clains agai nst
t hose three corporations on May 9, 2005.
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[ DLB 801], and enpl oyed the vessel nmaster,” and that Stolt failed
to pay him the bal ance of wages owed to him under United States
| abor | aws. Kal uom recei ved wages at a Ml aysian pay rate but
contends that he shoul d have been pai d based on United States | abor
| aws because the Fair Labor Standards Act (FLSA) nandates overtine
as well as a mninmum hourly wage that is higher than its Ml aysi an
counterpart.

On Novenber 4, 2005, Stolt noved for sunmary |udgnent,
contending inter alia that the penalty wage statutes Kaluomrelied
on, 46 U.S.C. 88 10313 and 10504, could not be read in isolation
from46 U.S.C. 88 10301 and 10501, which articul ate specific voyage
prerequi sites to applying Chapters 103 and 105 of Title 46 of the
United States Code. Stolt argued that, in light of 46 U S.C 88§
10301 and 10501, Kaluom could not rely on 46 U.S.C. 88 10313 and
10504’ s penalty wage provi sions because the DLB 801 was on neither
a foreign or intercoastal voyage, as articul ated by section 10301,
nor a coastw se voyage, as described by section 10501.°3 On
Decenber 21, 2005, Kaluomresponded to Stolt’s notion for sunmary
judgnent, asserting that penalty wage statutes 46 U S.C. 88 10313

and 10504 “appl[y] once a foreign vessel is in a harbor of the

3stolt also argued that the FLSA was inapplicable to Kaluomand that the
penalty wage statutes could not be applied against Stolt because it was
nei ther the owner nor the master of the DLB 801. Stolt has not re-argued the
latter of these two points on appeal and therefore we need not address it.
See Lyndon Prop. Ins. Co. v. Duke Levy & Assocs., LLC, 475 F.3d 268, 270 n.1
(5th Gr. 2007) (failure to brief an issue constitutes waiver). Further,
because we find that 46 U S.C. 88 10301 and 10501’ s voyage requirenents
di spose of this appeal, we decline to venture into a discussion of the FLSA
See infra note 6.



United States, regardl ess of the type of voyage that the vessel is
engaged in.”

On February 6, 2006, the district court granted Stolt’s notion
for summary judgnent and entered a final judgnment dismssing with
prejudice “[alny and all” of Kaluoms clains. The court reasoned:

“The DLB 801 was engaged in a pipeline installation
project in the @ilf of Mexico during the period of
Kal uom s assignnent. The vessel’s originating port was
i n Fourchon, Louisiana, and there is no evidence that the
ship went to any other port, nor is there any evidence
that it engaged in a foreign, intercoastal or coastw se
voyage. . . . The requirenent of a foreign, intercoastal
or coastw se voyage is a prerequisite to the application
of the penalty wage provisions. See 46 U . S.C. § 10301,
10501. If a ship is not engaged in one of the specified
voyages, the penalty wage provisions do not protect the
seanen on those vessels. A plain reading of the statute
conpels this result, and to read the statute i n any ot her
way woul d be erroneous.”*

On March 8, 2006, Kaluomtinely filed a notice of appeal.
STANDARD CF REVI EW
This court reviews both the grant of summary judgnent and a
district court’s statutory construction de novo. Lincoln Gen. Ins.
Co. v. Aisha's Learning Ctr., 468 F.3d 857, 858 (5th Cir. 2006);

FTC v. Nat’l Bus. Consultants, Inc., 376 F.3d 317, 319 (5th GCr.

“The district court dismissed the notion that Kaluonis renoval to
Gal veston, Texas could constitute a voyage satisfying the requirenents of
§ 10301 and § 10501:
“The fact that Plaintiff ended up at a hospital in Gal veston
Texas does not change this result. First, travel froma port in
Loui siana to a port in Texas does not qualify as a coastw se
voyage because Loui siana and Texas are adjoining states. See 46
U S.C. 8 10501. Second, the DLB 801 did not go to Gal veston
Texas, but remained in the Gulf after Plaintiff was transported
[by aircraft] back to shore to receive treatnent for his
injuries.”



2004) . Summary judgnent s appropriate “if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, showthat there is no genui ne
i ssue as to any material fact and that the noving party is entitled
to a judgnent as a matter of law” Fep. R Qv. P. 56(c); Celotex
Corp. v. Catrett, 106 S.Ct. 2548, 2552 (1986).
DI SCUSSI ON

Kal uomcontends the district court msinterpreted 46 U. S.C. 88
10313 and 10504 when it concluded that, before those statutory
provi sions may apply to a foreign vessel, the vessel nust be on one
of the voyage types specified in 46 U S.C. 88 10301 (foreign or
i ntercoastal voyages) and 10501 (coastw se voyage). Kaluom does
not seriously challenge the district court’s finding that the DLB
801 was not on a foreign, intercoastal, or coastw se voyage, and he
admts that for seanen serving on Anerican vessels, the penalty
wage statutes only apply if the voyage requirenents are net.
Kal uom neverthel ess argues on appeal that there is no voyage
prerequisite for seanmen serving on foreign vessels when those
vessels are in United States harbors.

Kal uom brought suit under two penalty wage provisions: 46
U S.C 88 10313 and 10504. Sections 10313 and 10504 both nake
clear that they apply “to a seanman on a foreign vessel when in a
harbor of the United States.” 46 U.S.C. 8§ 10313(i); 1id. 8

10504(e). Kaluomasserts that in his case, because the DLB 801 is



a foreign vessel,® we should read sections 10313 and 10504
i ndependently of 46 U S C 88 10301 and 10501's voyage
requi renents. He bases this argunent in large part on the fact
that Chapters 103 and 105 of Title 46 are generally inapplicable to
foreign vessels. Kaluomcontends that the penalty wage statutes

pl ai n | anguage, | egislativeintent, and | egislative history support
his view of the correct construction of penalty wage statutes 46
U S . C 88 10313 and 10504. W disagree with Kal uomand decline to
read sections 10313 and 10504 in the independent manner he

advocates. ®

*The vessel to which Kal uomwas assigned to work, the DLB 801, is a
“derrick/ pipelay barge” that is owned by a foreign conpany and that is
registered in a foreign nation

®Because 46 U.S.C. §§ 10301 and 10501's voyage requirenents di spose of
this appeal, we do not decide other issues raised. W do not decide whether
Kal uom has sued the correct party under 46 U S.C. 88 10313 and 10504, which
provide that if paynent of wages is not properly nmade, penalty wages nmay be
demanded froma vessel’'s “nmaster or owner.” 46 U. S. C. 88 10313(g), 10504(c)
(enphasi s added); see al so Governor & Co. of the Bank of Scotland v. Sabay,
211 F.3d 261, 272 (5th Cir. 2000)(stating that 46 U S.C. § 10313(g) “inposes
l[iability only on the vessel’s ‘master or owner’”). The district court noted:
“At the tine of the events giving rise to this lawsuit, the DLB 801 was owned
by O ass 3 Shipping Limted, a Bernmuda corporation, and it was docunented
under the |aws of Panana.”

We do not decide whether the FLSA applies to Kaluom Kal uom asserts
that Stolt should have paid himat the FLSA s mi ni mum hourly wage and overtine
rates, 29 U S.C. 88 206 and 207, rather than at Ml aysian pay rates. 29
U S C 8 213(a)(12) exenpts fromthe FLSA s m ni num wage and maxi num hour
requi renents “any enpl oyee enpl oyed as a seaman on a vessel other than an
Anerican vessel.” 29 U S.C. § 203(p) states that the term*“‘ Areri can vessel
i ncl udes any vessel which is docunmented or nunmbered under the |laws of the
United States.” Also excluded fromthe FLSA s nmaxi num hour requirenents is
“any enpl oyee enployed as a seanan.” 29 U. S.C. 213(b)(6). The FLSA does not
define the term“seaman.” Dole v. Petroleum Treaters, Inc., 876 F.2d 518,
520, 521 (5th Gr. 1989). The ternis definition under the FLSA is not
identical to its definition under the Jones Act. |d. at 520. Kal uom argues
that the DLB 801 is included within the definition of “American vessel”
because Stolt, an Anerican conpany, acted as the vessel’'s owner pro hac vice
and was responsible for manning the vessel. Kaluomalso asserts that, in
terms of the FLSA's applicability only, he is not a “seaman” and that
therefore the exenptions found at 29 U S.C. § 213(a)(12) and (b)(6) are
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| . The statutory text

“[T]he starting point for interpreting a statute

i s

t he

| anguage of the statute itself.” Consuner Prod. Safety Commin v.

GIE Syl vania, Inc., 100 S.Ct. 2051, 2056 (1980). “Absent aclearly

expressed legislative intentionto the contrary, that | anguage nust

ordinarily be regarded as conclusive.” |1d. W consider the text

of 46 U.S.C. 88 10313 and 10504 in turn.

A. 46 U S . C. 8§ 10313

irrel evant.

Again, we decline to reach this issue because we find that 46

U S.C. 88 10301 and 10501’ s voyage requirements di spose of this case.

"Here, we discuss 46 U.S.C. §§ 10313 and 10301

“\Wges,” states in its entirety:

“(a) A seanan’s entitlement to wages and
provi sions begi ns when the seaman begi ns work or when
specified in the agreenent required by section 10302
of this title for the seaman to begin work or be
present on board, whichever is earlier
(b) Wages are not dependent on the earning of
freight by the vessel. Wen the |oss or weck of the
vessel ends the service of a seaman before the end of
the period contenplated in the agreenent, the seanman
is entitled to wages for the period of tinme actually
served. The seaman shall be deened a destitute seaman
under section 11104 of this title. This subsection
applies to a fishing or whaling vessel but not a
yacht .
(c) When a seaman who has signed an agreenment is
di scharged i nproperly before the begi nning of the
voyage or before one nonth's wages are earned, wthout
the seaman’s consent and w t hout the seaman’s fault
justifying discharge, the seaman is entitled to
receive fromthe nmaster or owner, in addition to wages
earned, one nonth’'s wages as conpensation
(d) A seaman is not entitled to wages for a period
during which the seaman—
(1) unlawfully failed to work when
required, after the tinme fixed by the
agreenment for the seaman to begin work; or
(2) lawfully was inprisoned for an
of fense, unless a court hearing the case
ot herwi se directs.
(e) After the beginning of the voyage, a seanan
is entitled to receive fromthe naster, on demand,

7
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46 U.S.C A

46 U S.C. §

one-hal f of the bal ance of wages earned and unpai d at
each port at which the vessel |oads or delivers cargo
during the voyage. A denmand may not be nmade before
the expiration of 5 days fromthe beginning of the
voyage, hot nore than once in 5 days, and not nore
than once in the same port on the sanme entry. |If a
nmaster does not conply with this subsection, the
seaman is released fromthe agreenent and is entitled
to paynent of all wages earned. Notw thstanding a

rel ease signed by a seanman under section 10312 of this
title, a court having jurisdiction may set aside, for
good cause shown, the rel ease and take action that
justice requires. This subsection does not apply to a
fishing or whaling vessel or a yacht.

(f) At the end of a voyage, the master shall pay
each seaman the bal ance of wages due the seaman within
24 hours after the cargo has been discharged or within
4 days after the seaman is di scharged, whichever is
earlier. Wen a seanman is discharged and fina
paynent of wages is delayed for the period permtted
by this subsection, the seaman is entitled at the tine
of discharge to one-third of the wages due the seaman

(g) When paynent is not nade as provided under
subsection (f) of this section w thout sufficient
cause, the master or owner shall pay to the seaman 2
days’ wages for each day paynent is del ayed.

(h) Subsections (f) and (g) of this section do
not apply to a fishing or whaling vessel or a yacht.

(i) This section applies to a seaman on a
foreign vessel when in a harbor of the United States.
The courts are available to the seanan for the
enforcenent of this section.”

§ 10313 (2006).

10301, “Application,” states:
“(a) Except as otherwi se specifically provided,
this chapter applies to a vessel of the United States—
(1) on a voyage between a port in the
United States and a port in a foreign
country (except a port in Canada, Mexico
or the Wst Indies); or
(2) of at least 75 gross tons as neasured
under section 14502 of this title, or an
al ternate tonnage neasured under section
14302 of this title as prescribed by the
Secretary under section 14104 of this
title on a voyage between a port of the
United States on the Atlantic Ccean and a
port of the United States on the Pacific
Ccean
(b) This chapter does not apply to a vessel on
whi ch the seanen are entitled by custom or agreenent
to share in the profit or result of a voyage.
(c) Unless otherwi se provided, this chapter does

8



Subsections (e) and (f) of 46 US C. 8§ 10313 set out a
seaman’s entitlenent to “one-half of the bal ance of wages earned
and unpai d at each port at which the vessel | oads or delivers cargo
during the voyage” and to the bal ance of wages due the seanman at
“the end of a voyage.” Subsection (g) indicates that failure to
adhere to subsection (f)’'s provision for wages at a voyage's end
| eads to penalty wages: “When paynent is not nade as provi ded under
subsection (f) of this section without sufficient cause, the nmaster
or owner shall pay to the seaman 2 days’ wages for each day paynent
is delayed.” 46 U.S.C. § 10313(9).

46 U. S.C. 8 10301(a) states that Chapter 103 of Title 46
(sections 10301-10321) applies to vessels that are on a foreign
voyage—a voyage “between a port in the United States and a port in
a foreign country (except a port in Canada, Mexico, or the West
I ndi es)”—er an intercoastal voyage—a voyage “between a port of the
United States on the Atlantic Ccean and a port of the United States
on the Pacific Ccean.” See id. 8§ 10301(a)(1)-(2). Subsecti on
10301(c), however, states that “[u]nl ess otherw se provided, this
chapter [chapter 103] does not apply to a foreign vessel.” 1d. 8§
10301(c).

Kal uom asserts that 46 U S.C. 8§ 10313(i) indicates that

section 10313 s penalty wage provision, but not section 10301's

not apply to a foreign vessel.”
46 U.S.C A § 10301 (2006).



requi renent of a foreign or intercoastal voyage, applies to foreign
vessel s. Subsection 10313(i) states: “This section applies to a
seaman on a foreign vessel when in a harbor of the United States.”
ld. 8§ 10313(i).

Kal uom s argunent agai nst appl yi ng a voyage requi renent fails.
When construing a statutory provision, we first consider the
statute as a whole before turning to the particular provision at
issue. See In re Universal Seismc Associates, Inc., 288 F. 3d 205,
207 (5th Gr. 2002) (when interpreting statutes, this circuit | ooks

to the plain | anguage of the statute, reading it as a whol e and

m ndful of the linguistic choices made by Congress (quoting
Whatl ey v. Resolution Trust Corp., 32 F.3d 905, 909 (5th Gr.
1994))). Section 10313 is part of Chapter 103, and 46 U S.C. 8§
10301 clearly dictates that Chapter 103 applies only to those
vessel s that neet the foreign or intercoastal voyage requirenent.
46 U.S. C. 810301(a). Section 10313's penalty wage provision is
accordingly limted by the foreign or intercoastal voyage
requi renent described in section 10301—+egardl ess of whether the
vessel at issue is Anerican or foreign. Because the DLB 801 was on
neither a foreign nor an intercoastal voyage, section 10313 s

penal ty wage provision is inapplicable to Kal uom

B. 46 U.S.C. § 105048

8 n this section, we discuss 46 U.S.C. §§ 10501 and 10504. The conplete
text of 46 U S.C. 810504, “Wages,” states:
“(a) After the beginning of a voyage, a seanan
is entitled to receive fromthe naster, on demand,

10



Qur analysis of the other penalty wage statute relied on by

one-hal f of the bal ance of wages earned and unpai d at
each port at which the vessel |oads or delivers cargo
during the voyage. A denmand may not be nmade before
the expiration of 5 days fromthe beginning of the
voyage, hot nore than once in 5 days, and not nore
than once in the same port on the sanme entry. |If a
nmaster does not conply with this subsection, the
seaman i s released fromthe agreenent required by
section 10502 of this title and is entitled to paynent
of all wages earned. Notwithstanding a rel ease signed
by a seanman under section 10312 of this title, a court
having jurisdiction nay set aside, for good cause
shown, the release and take action that justice
requires. This subsection does not apply to a fishing
or whaling vessel or a yacht.

(b) The naster shall pay a seaman the bal ance of
wages due the seanman within 2 days after the
term nation of the agreenment required by section 10502
of this title or when the seaman is di scharged,
whi chever is earlier.

(c) Wien paynent is not nade as provided under
subsection (b) of this section w thout sufficient
cause, the master or owner shall pay to the seaman 2
days’ wages for each day paynent is del ayed.

(d) Subsections (b) and (c) of this section do
not apply to:

(1) a vessel engaged in coastw se
conmer ce

(2) a yacht.

(3) a fishing vessel

(4) a whaling vessel

(e) This section applies to a seaman on a
foreign vessel when in harbor of the United States.
The courts are available to the seanan for the
enforcenment of this section.”

46 U.S.C A § 10504 (2006).

46 U S.C. 810501, “Application,” states:

“(a) Except for a vessel to which chapter 103 of
this title applies, this chapter applies to a vesse
of at least 50 gross tons as measured under section
14502 of this title, or an alternate tonnage neasured
under section 14302 of this title as prescribed by the
Secretary under section 14104 of this title on a
voyage between a port in one State and a port in
anot her State (except an adjoining State).

(b) This chapter does not apply to a vessel on
whi ch the seanen are entitled by custom or agreenent
to share in the profit or result of a voyage.

(c) Unless otherwi se provided, this chapter does
not apply to a foreign vessel.”

46 U.S.C A § 10501 (2006).
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Kaluom 46 U S.C. 8§ 10504, mrrors the foregoing analysis of
section 10313. Subsections (a) and (b) of section 10504 set out a
seaman’ s entitlenment to wages. Subsection (a) states that “[a]fter
t he begi nning of a voyage, a seanman is entitled to receive fromthe
master, on demand, one-half of the balance of wages earned and
unpaid at each port at which the vessel |oads or delivers cargo
during the voyage.” 46 U S.C. § 10504(a). Subsection (b) states
that the “master shall pay a seaman the bal ance of wages due the
seaman within 2 days after the termnation of the agreenent
required by section 10502 of this title or when the seaman is
di scharged, whichever is earlier.” 46 U S. C. 8§ 10504(c) exacts
penalty wages for the failure to adhere to subsection (b): “Wen
paynment is not mnade as provided under subsection (b) of this
section w thout sufficient cause, the master or owner shall pay to
t he seaman 2 days’ wages for each day paynent is del ayed.”?®

46 U. S.C. 8§ 10501 indicates that Chapter 105 (sections 10501-
10509) of Title 46 applies to those vessels not covered by Chapter
103 that are on “a voyage between a port in one State and a port in
another State (except an adjoining State).” ld. 8§ 10501(a).
Subsection 10501(c) states that “[u]nl ess otherw se provided, this
chapter does not apply to a foreign vessel.”

Kaluom relies on 46 U S.C. 8 10504(e), which states that

%Several vessel types are explicitly excluded fromtaki ng advantage of
46 U.S.C. 8§ 10504, including “vessel (s) engaged in coastw se conmerce.” 46
U S. C. 8 10504(d)(1).

12



section 10504 “applies to a seanman on a foreign vessel when in
harbor of the United States.”!® However, |ike subsection 10313(i),
subsection 10504(e) cannot be read in isolation fromthe chapter
that surrounds it. Because section 10501 dictates that Chapter 105
applies only to those vessels not covered by Chapter 103 that have
enbarked on “a voyage between a port in one State and a port in
anot her State (except an adjoining State),” and because the DLB 108
was not on such a voyage, Kaluom may not take advantage of 46
U S C 8§ 10504’ s penalty wage provision.

W also note that both sections 10313 and 10504 refer to a
vessel’'s “voyage.” See id. 8 10313(e) (describing the seaman’s
entitlenment to wages “[a]fter the begi nning of the voyage”); id. §
10504(a) (sane); id. 8§ 10313(f) (discussing the seaman’s
entitlenment to the balance of his wages “[a]Jt the end of a
voyage”). These references support our determnation that 46
U S C 88 10313 and 10504 should be read in conjunction with 46
US C 88 10301 and 10501, as these references enploy the term
“voyage” in a manner consistent with use of the term el sewhere.
. Su v. MV S Aster, 978 F.2d 462, 469 (9th Gr. 1992)
(declining to define “voyage” as a “leg of the trip” because “such
a definition conflicts wth the structure and |anguage of the

[ Wage] Act”).

“Thi s provision excludes “a” fromthe phrase “when in a harbor of the
United States.”

13



Moreover, we reject Kaluom s assertion that inclusion of the
phrase “in a harbor of the United States” in subsections 10313(i)
and 10504(e) indicates the lack of a voyage requirenent where
foreign vessels are at issue. In Su v. MV Southern Aster, 978
F.2d 462 (9th Gr. 1992), the Ninth Crcuit concluded that the “in
a harbor of the United States” phrase serves as a “jurisdictional
provision.” See 978 F.2d at 468. Thus, the Nnth Crcuit relied
in part on that phrase in holding that 46 U S.C 8§ 10313(f), (9)
“should not apply to foreign seafarers discharged from foreign
ships in foreign ports.” See id. at 467, 470. The Ninth Crcuit
expl ai ned, “Had Congress wanted to include all foreign vessels,

it could have done so expressly. The | anguage of the Wage Act
is clear. It applies only to foreign vessels in United States
ports.” Id. at 471.' W conclude that in this case, too, the
statutory |l anguage is clear: the voyage requirenents in sections
10301 and 10501 apply to seanen on both Anerican and foreign
vessel s who wi sh to i nvoke the penalty wage provisions in 46 U S. C
88 10313 and 10504.

1. Legislative intent

"t is unclear whether the DLB 801 fulfills this jurisdictional
requi renent under 46 U.S.C. 88 10313(i) and 10504(e) that it be “in a harbor
of the United States.” The DLB 801 was out in the Gulf of Mexico when Kal uom
was airlifted to Galveston. Even assum ng that Kaluomwas |egally discharged
fromthe DLB 801 when he becane unable to return to the vessel, there still is
no evi dence that the DLB 801 was in an Anerican harbor at any tine pertinent
to Kaluomis suit against Stolt. Nevertheless, we decline to decide the matter
because t he voyage requirenments in sections 10301 and 10501 di spose of this
case. W assune arguendo only that the “in a harbor of the United States”
requi renent was net.

14



“[I'ln rare cases the literal application of a statute wll
produce a result denonstrably at odds with the intentions of its
drafters, and those intentions nust be controlling.” Giffin v.
Cceanic Contractors, Inc., 102 S. . 3245, 3250 (1982). Thi s
however, is not such a rare case.

First, if we were to construe subsections 10313(i) and
10504(e) in the independent manner Kaluom advocates, refraining
fromapplying 46 U.S.C. 88 10301 and 10501’ s voyage requirenents to
foreign vessels, at |east one of the subsections referring to
foreign vessels would be redundant. This is so because if the
voyage requirenents are read separately from subsections 10313(i)
and 10504(e), 46 U.S.C. § 10313(i) and 46 U.S.C. § 10504(e) woul d
be wi t hout a neaningful difference. If Congress had i ntended t hese
subsections to be free of Chapter 103’s and Chapter 105’s voyage
requi renents, then Congress would I|ikely have indicated the
disparate treatnent of foreign vessels by creating a single,
separate section dealing with penalty wages for seanen on foreign
vessel s.

Second, there is strong evidence that Congress did not intend
for foreign vessels to be treated differently under the penalty
wage statutes. The United States Suprene Court has stated that the
purpose of anmendnents made in 1915 to the penalty wage
provi sions—+esulting in the application of penalty wages to seanen

on foreign vessel s—was to equalize the rights of foreign and United

15



States seanen.'? See Strathearn S.S. Co. v. Dillon, 40 S.Ct. 350,
352 (1920) (stating that, at least in regards to section 4530, the
Seaman’s Act of Mrch 4, 1915, 38 Stat. 1164, “manifests the
purpose of Congress to place Anerican and foreign seanen on an
equality of right”). Construing 46 U . S.C. 88 10313 and 10504 in
t he manner Kal uom advocates woul d pl ace seanen on foreign vessels
in a better position than their colleagues on Anerican vessels:
seanen on foreign vessels could claimpenalty wages in situations
where seanen on Anerican vessels could not. Thus, |egislative
intent supports applying 46 U S.C. 88 10301 and 10501's voyage
requi renents to foreign vessels that otherwi se fall under 46 U S. C
88 10313's or 10504's unbrella.
I11. Legislative H story

The penalty wage statutes’ legislative history is |ikew se
conclusive. As explained below, from 1878 to 1983, there was j ust
one section setting out both the voyage requirenents and the
penal ty wage provisions. This historical structure indicates that
46 U.S.C. 88 10301 and 10501’ s voyage requirements should be read
together with the penalty wage provisions—even when dealing wth
forei gn vessels.

“Seanen’ s wages were the subject of |egislation enacted by the
first Congress, giving seanen the right to collect their wages ‘as

soon as the voyage is ended.’” Governor & Co. of the Bank of

The penalty wage statutes first came into existence in 1872, but have
applied to foreign vessels only since the anendnents nmade in 1915.
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Scotl and v. Sabay, 211 F.3d 261, 266 (5th G r. 2000) (quoting Act
of July 20, 1790, ch. 29, 8 6, 1 Stat. 131, 133-34). “Congress
establ i shed penalty wages approximately 80 years later, in 1872.”
Id. (citing Shipping Conm ssioners Act of 1872, ch. 322, 8§ 35, 17
Stat. 262, 269). The Shi ppi ng Comm ssioners Act of 1872 dictated
that “every master or owner who negl ects or refuses to nmake paynent
in manner aforesaid w thout sufficient cause shall pay to the
seaman a sum not exceedi ng the anount of two days’ pay for each of
t he days, not exceedi ng ten days, during which paynent is del ayed

.7 8 35, 17 Stat. at 269. The section of the 1872 Act
setting out this penalty wage provision begins wth describing the
seaman’s entitlenent to wages, stating in pertinent part, “[T]he
master or owner of any ship making voyages as hereinbefore
described in section twelve of this act . . . shall pay to every
seaman his wages within tw days after the termnation of the
agreenent, or at the tinme such seaman is discharged, whichever
first happens . . . .” |d. (enphasis added). Section twelve of
the 1872 Act refers to foreign and intercoastal voyages.!® See §
12, 17 Stat. at 264-65.

“The 1790 and 1872 statutes were the basis for 8§ 4529 of the

Bsection 12 specifically excludes vessel s on coastw se voyages. In
1874, Congress added a provision that made clear that penalty wages woul d not
be available to those seanmen on “vessel s engaged in the coastw se trade,
except the coastw se trade between the Atlantic and Pacific coasts, or in the
| ake- goi ng trade touching at foreign ports or otherwise, or in the trade
between the United States and the British North American possessions.” Act of
June 9, 1874, ch. 260, 18 Stat. 64-65; Dunhamv. MYV Mrine Chem st, 812 F. 2d
212, 213 n.1 (5th Gr. 1987). See also infra note 14.
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Revi sed Statutes, which contai ned | anguage substantially identical
tothat in the 1872 statute.” Sabay, 211 F.3d at 267 (citing Rev.
Stat. 8§ 4529 (2d ed. 1878)). Section 4529 of the 1878 Revised
Statutes incorporated both the 1872 Act’s reference to foreign and
i ntercoastal voyages and the 1872 Act’'s provision for penalty
wages. Thus, from 1878, the provision for penalty wages and the
description of voyage requirenents were |ocated in the sane
statutory section.

Twenty years later, in 1898, Congress anended the penal ty wage
statute, “elimnat[ing] the ten-day limtation for penalty wages,
but decreas[ing] the penalty fromtwo to one day’s pay for each day
of delay.” Sabay, 211 F.3d at 267 (citing Act of Dec. 21, 1898,
ch. 28, 8 4, 30 Stat. 755, 756). The 1898 anendnent al so added to
section 4529's reach, dictating paynent to seanen by the “nmaster or

owner of any vessel making coasting voyages.”! 8§ 4, 30 Stat. at

“The addition of vessels making “coasting voyages” to the penalty wage
provision s purview in 1898 was not neant to affect the exception for
“coastwi se voyages” in the 1872 Act. Before the penalty wage statute’'s
recodi fication in 1983, it “provided for a right to collect penalty wages in
coasting voyages, but . . . specifically excluded seamen on coastw se voyages
fromcollecting penalty wages.” Frederick v. Kirby Tankships, Inc., 205 F.3d
1277, 1288 (11th Cr. 2000) (discussing the predecessor statute to 46 U.S.C. §

10504, 46 U.S.C. 88 596, 544). *“The current statute . . . does not
di stingui sh between coasting and coastw se voyages. |Instead, the current
statute, which does not nention coasting voyages, establishes three
designati ons for voyages: foreign, intercoastal, and coastwise.” |Id. at

1288-89. The Eleventh Circuit has stated that “the exclusion of ‘a vesse
engaged i n coastw se commerce’ fromthe right to recover penalty wages
effectively elinmnates the benefit of the penalty wage provision for coastw se
voyages.” |d. at 1289 (citing this circuit’s decision in Dunhamv. MV Mrine
Chemist, 812 F.2d 212, 215 (5th Cr. 1987), and asserting that that decision
held that “a claimfor penalty wages, pursuant to section 10504, no | onger
applies to coastw se voyages”). However, the Eleventh Crcuit al so noted
that, although perhaps rare, “there may be instances in which a vessel is on a
coastw se voyage, but not engaged in conmerce, and accordingly, not engaged in
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756 (enphasis added). Section 4529 continued to refer to foreign
and i ntercoastal voyages. I1d. As with the 1878 version of section
4529, the 1898 anended version included voyage requirenents and
provided for penalty wages within a single statutory section.

In 1915, section 4529 was again anended, and penalty wages
were “doubled to the present two days’ pay for each del ay-day.”
ld. (citing Seaman’s Act of 1915, ch. 153, 8§ 3, 38 Stat. 1164,
1164-65, codified at 46 U.S.C. 8§ 596). Like the previous versions
of section 4529, the 1915 version, in a single section, provided
for penalty wages and set out the types of voyages that woul d bring
a vessel under its purview. See § 3, 38 Stat. at 1164-65. Also in
the 1915 Act anending section 4529, it was provided that section
4530, which refers explicitly to section 4529, “shall apply to
seanen on foreign vessels while in harbors of the United States

. 8 4, 38 Stat. at 1165 (stating that “when the voyage is
ended every such seaman shall be entitled to the remai nder of the
wages which shall then be due him as provided in section forty-
five hundred and twenty-nine of the Revised Statutes” (enphasis
added)). As noted, section 4529 expressly applied only to seanen
on the specified voyages. The 1915 anmendnent to section 4530,
wthits “as provided in section” 4529 | anguage, appears to be the
first time that seanen on foreign vessels were included within the

penal ty wage provisions’ unbrella. The inclusion of seanmen on

coastw se comerce.” 1d. at 1289 n.9.
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foreign vessels is also seen in the 1920 anmendnents to section
4530. See Merchant Marine Act, ch. 250, § 31, 41 Stat. 988, 1006
(1920).

The penalty wage provision in section 4529 and the related
section 4530 found their way into the United States Code in
sections 596 and 597 of Title 46.% They renmained in sections 596
and 597 wuntil anmendnents were made in 1983. In Monteiro v.
Soci edad Maritima San Nicolas, S. A, 280 F.2d 568 (2d G r. 1960),
the Second Circuit read 46 U.S.C. 8 597's inclusion of seanmen on
foreign vessels in conjunction with the penalty wage provision in
46 U.S.C. § 596. 280 F.2d at 572. The Second Crcuit stated:

“Section 597 represents an anendnent of Revised Statutes
8 4530, by 8 4 of the Seaman’s Act of 1915, 38 Stat.
1165, as further anmended by 8§ 31 of the Act of June 5,
1920, 41 Stat. 1006. Strathearn SS. Co. v. Dillon, 1920,
252 U. S. 348, 40 S.Ct. 350, 64 L.Ed. 607 held that § 4 of
t he Seaman’ s Act was applicable to forei gn seanen despite
contrary stipulations in the shipping articles and
sustained the constitutionality of the statute as so
appl i ed. Al t hough it m ght have been argued that the
foreign vessel proviso referred only to the part paynent
at each port directed by § 597 and not also to the
i ncorporation by reference of the mandate of 8 596 as to
wages and penalty wages, the contrary was determned in
The Sonderborg, 4 Gr., 47 F.2d 723, 726-727, certiorar
deni ed Akti es Danpski bssel skabet Donneborg v. M kkel sen,
1931, 284 U.S. 618, 52 S.¢. 7, 76 L.Ed. 527 . ”

ld. Like the Second Gircuit in Monteiro, this court has previously

®section 596 continues to describe the type of voyages covered, and §
597 continues to provide that “when the voyage is ended every such seanman
shall be entitled to the remai nder of the wages which shall then be due him
as provided in section 596 of this title” and that “this section shall apply
to seanen on foreign vessels when in harbors of the united States . ”
(enphasis added). This then is the only wage or penalty wage provision for
seanmen on foreign vessels.
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been careful to read the statutory provision for seanen’s penalty
wages together with the provisions surrounding it. See The
Cubadi st, 256 F. 203, 205 (5th Gr. 1919) (stating, “Section 4529
and section 4530 should be construed together.”).

The | anguage of section 4529's penalty wage provision “was
amended for the last tine in 1983, when the maritinme |aws were
recodi fied.” Sabay, 211 F.3d 261, 267 (5th Cr. 2000) (citing Pub.
L. No. 98-89, 97 Stat. 500, 566 (1983)). The 1983 anendnents split
up the penalty wage provisions fromthe delineation of the voyage
types that could trigger penalty wages, resulting in the current
| ayout of Chapters 103 and 105 at issue in this appeal. See 97
Stat. at 561, 566-67, 570-71 (1983). Although the 1983 anendnents
significantly reorganized the penalty wage provisions, this
reorgani zati on was not intended to effect any substantive changes.
Sabay, 211 F.3d at 269-70. Thus, when Congress realized that in
the 1983 reorganization it had inadvertently omtted an exception
for vessels engaged in “coastw se commerce,” it anended 46 U. S. C
8 10504 to include the exception and made t he anendnent retroactive
to the 1983 changes. See Dunhamv. MYV Mrine Chemst, 812 F.2d
212, 212-13 (5th CGr. 1987) (per curiam (om ssion corrected in
Pub. L. No. 99-36, 99 Stat. 67, 67 (1985)); see also Frederick v.
Ki rby Tankships, Inc., 205 F. 3d 1277, 1290 (11th Cr. 2000) (“After
the reorgani zation, Congress noticed that the new penalty wage

provisions did not include the coastw se exception found in the
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prior law. To rectify this error, Congress anended 46 U S C 8§
10504(d) (1) to exclude vessels engaged i n coastw se commer ce
.”) (footnote omtted)).

Thus, the penalty wage statutes’ legislative history also
unequi vocal ly supports reading 46 U S.C. 88 10313 and 10504 in
conjunction wth 46 USC 8§ 10301 and 10501's voyage
requi renents. For over one hundred years, voyage requirenents and
penal ty wage provisions resided in the sane statutory section, and
the change in statutory form caused by the 1983 rearranging
anendnents was not neant to create any substantive change.
Certainly it was not thereby intended, for the first tinme in the
nation’s history, to grant seanen on forei gn vessels an entitl enent
to penalty wages on voyages as to which seanen on Anerican vessels

woul d have no such entitl ement.

CONCLUSI ON

Because we find that the voyage requirenents outlined in 46
U S C. 88 10301 and 10501 apply to seanen on foreign vessels who
wi sh to invoke the penalty wage provisions in sections 10313 and
10504, we hold that the district court correctly granted sunmary
judgnment in favor of Stolt. The vessel on which Kaluom was
wor ki ng, the DLB 801, was not on any of the types of voyages that
woul d bring the vessel under the penalty wage statutes’ unbrella.

The judgnent of the district court is

AFFI RVED.
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