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KING Circuit Judge:

Def endant s- appel | ants Keyon LaKeith Mtchell and Duford Lee
Mtchell appeal their convictions and sentences stenm ng from
their involvenent in a crack-cocaine conspiracy in Paris, Texas.
After a jury trial, both were convicted of one count of
conspiracy to possess with intent to distribute crack cocai ne and
one count of possession of a firearmin furtherance of a drug-
trafficking crinme. For the reasons that follow, we AFFI RM

| . FACTUAL AND PROCEDURAL BACKGROUND
The governnent presented evidence at trial that defendant-

appel Il ant Keyon Mtchell and co-defendants Corwin Jeffrey and



Raphael Robi nson! were central figures in a crack-cocai ne
conspiracy in Paris, Texas.

Keyon Mtchell’s invol venent with crack cocai ne began in
2002 when he started driving his friend Jeffrey to DeKal b,
Texas—dJdeffrey’s own car was not reliable enough to take on the
hi ghway—so that Jeffrey could purchase crack cocaine to sell in
Paris. Keyon Mtchell knew of the reason for the trips to
DeKal b; in fact they took his nother’s green sedan in order to
avoi d detection by police. Keyon Mtchell drove Jeffrey to
DeKal b approximately ten tines in 2002, and Jeffrey purchased
four to six ounces of crack cocaine on each trip.

Seei ng how nuch noney Jeffrey was nmeking by selling crack
cocai ne inspired Keyon Mtchell to start selling it hinself.
Jeffrey initially sold Keyon Mtchell two ounces of crack cocai ne
and showed himhow to cut it up, weigh it, and repackage it into
smal | er anounts for resale. Keyon Mtchell sold this quantity
qui ckly and then continued buying crack cocaine fromJeffrey in
two-ounce increnents, at least ten tinmes. On one occasion, Keyon
Mtchell and Jeffrey pooled their noney together to purchase a
quarter-kilogram (nine ounces) in DeKalb to sell in Paris.

Later in 2002, Keyon Mtchell, Jeffrey, and Robi nson began
travel ing together on drug runs to Dallas, Texas. Robinson had a

supplier in Dallas naned “Bowl eg.” The three nen went on at

! Both Jeffrey and Robi nson were indicted in this case, and
each pleaded guilty to conspiracy pursuant to a plea agreenent.
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| east five runs together in 2002 and 2003 to purchase crack
cocaine from“Boweg.” On each trip, the nmen would drive to the
supplier’s hone, Keyon Mtchell and Jeffrey would give their
nmoney to Robi nson, and Robi nson would go into the hone and
procure the drugs for all three of them Each individual would
purchase four to six ounces of crack cocaine per trip. The nen
woul d then sonetinmes transport the drugs back to Paris
t hensel ves, but on ot her occasions they would have anot her
i ndividual transport it for themin exchange for drugs. Once
back in Paris, the nen would repackage the drugs in smaller
quantities and then distribute them

Then at sone point in 2003, the nen found a new supplier,
Chris Cul berson, who would deliver the drugs directly to themin
Paris. Cul berson would not make a delivery for |ess than nine
ounces of crack cocaine. About ten to fifteen tinmes over an
approxi mately one-year period, Cul berson delivered crack cocai ne
to Robi nson’s home. On about five of these occasions, Robinson
agreed to purchase crack cocaine from Cul berson on behal f of
Keyon Mtchell; Keyon Mtchell gave Robinson his paynent in
advance, and Robi nson conducted the transactions once Cul berson
arrived. Generally, each man woul d purchase ni ne ounces of crack
cocai ne from Cul berson. They distributed the drugs they
purchased from Cul berson in the Paris area.

Numer ous Wi tnesses testified that Keyon Mtchell sold them
crack cocaine. The anmounts of crack that Keyon Mtchell sold
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ranged in quantity fromapproximately 1.5 grans to 2 ounces.?

Def endant - appel | ant Duford Mtchell, Keyon Mtchell’s
cousin, also sold crack cocaine in Paris during this period.

Duf ord Mtchell generally obtained his drugs from Keyon Mtchell;
i ndeed, the governnent alleged that Duford Mtchell was Keyon
Mtchell’'s chief distributor. Numerous w tnesses testified that
they either purchased crack cocaine fromDuford Mtchell or saw
himselling crack cocaine in the Booth Alley area of Paris.

On Cctober 1, 2003, Keyon Mtchell, Duford Mtchell, and
Jeffrey participated in a break-in of Robinson’s honme in an
attenpt to steal Robinson’s stash of crack cocaine. On that
date, Cul berson had delivered an order of crack cocaine to
Robi nson’s honme at around 1:00 a.m Jeffrey and Keyon M tchell
knew t hat Cul berson was nmaeking this delivery, and they hatched a
schene to steal the fresh stash so that they could “nmake extra
money.” Keyon Mtchell recruited Duford Mtchell into the plan,
and Duford Mtchell in turn recruited Brandon G ant. Jeffrey and
Keyon Mtchell purchased four ski masks for the robbery. The
four robbers net at Keyon Mtchell’s father’s house, where they
gathered firearns, and then they went to Jeffrey’ s house to pick
up black shirts. At about 2:00 a.m, Keyon Mtchell drove them

to Robinson’s hone, where he stayed in the car—his armwas in a

2 One ounce is equivalent to 28.35 grans. U.S. SENTENCI NG
QUIDELINES ManuAL § 2D1.1 cnt. n. 10, Measurenent Conversion Table
(2006) .
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sling, and he was concerned the sling mght reveal his identity
to Robi nson—while Jeffrey, Duford Mtchell, and Grant, wearing
t he ski masks and bl ack shirts, entered Robinson’s honme. Duford
Mtchell and Gant also carried firearnms. Jeffrey, Duford
Mtchell, and Gant scoured Robinson’s house for the crack-
cocai ne stash, but they never found it, and they ultimately left
enpt y- handed.

Keyon Mtchell and Duford Mtchell (collectively, “the
def endants”) were charged in a two-count superseding indictnment
on March 10, 2005. Count one charged themw th conspiracy to
possess with intent to distribute fifty grans or nore of crack
cocaine in violation of 21 U S.C. § 846. Count two charged them
W th possession of a firearmin furtherance of a drug-trafficking
crime in violation of 18 U . S.C. § 924(c)(1); count two specified
that the underlying drug-trafficking crinme was possession with
intent to distribute nore than 50 grans of crack cocai ne.

The defendants proceeded to trial, and a jury convicted them
on both counts. They now appeal.

I'1. SUFFI Cl ENCY OF THE EVI DENCE

Keyon Mtchell first maintains that there was insufficient
evi dence to support his conviction on count one for conspiracy to
possess with intent to distribute fifty grans or nore of crack
cocai ne.

A. Standard of Revi ew



Because Keyon Mtchell preserved his challenge to the
sufficiency of the evidence, we review de novo the district
court’s denial of his Rule 29 notion for a judgnent of acquittal.

United States v. Anderson, 174 F.3d 515, 522 (5th G r. 1999)

(citing United States v. Payne, 99 F.3d 1273, 1278 (5th G

1996) ) .

In reviewing the sufficiency of the evidence, we view the
evidence and the inferences drawn therefromin the |ight nost
favorable to the verdict, and we determ ne whether a rational
jury could have found the defendant guilty beyond a reasonabl e

doubt. [d. (citing United States v. Burton, 126 F.3d 666, 669

(5th Gr. 1997); Payne, 99 F.3d at 1278). *“The evidence need not
excl ude every reasonabl e hypot hesis of innocence or be wholly

i nconsi stent with every concl usion except that of guilt, and the
jury is free to choose anong reasonabl e constructions of the
evidence.” 1d. (quoting Burton, 126 F.3d at 669-70). “Mbreover,
our standard of review does not change if the evidence that
sustains the conviction is circunstantial rather than direct.”

ld. (citing Burton, 126 F.3d at 670; United States v. Cardenas, 9

F.3d 1139, 1156 (5th Cr. 1993); United States v. Bell, 678 F.2d

547, 549 n.3 (Forner 5th Cr. 1982)).

B. Anal ysis

Count one charged that Keyon Mtchell, together with other



named and unnaned i ndividuals, conspired to possess with intent
to distribute fifty grans or nore of a cocaine m xture or

subst ance contai ning a detectable anobunt of crack cocaine in
violation of 21 U S.C. 8 846 and 18 U.S.C. §8 2. To have proved
Keyon Mtchell’s guilt on count one, the governnent nust have
established (1) the existence of an agreenent between two or nore
persons to possess with intent to distribute fifty grans or nore
of crack cocaine, (2) that Keyon Mtchell knew of the conspiracy
and intended to join it, and (3) that he participated in the

conspiracy. United States v. Mrris, 46 F.3d 410, 414-15 (5th

Cr. 1995) (citing United States v. Maseratti, 1 F.3d 330, 337

(5th Gr. 1993)). “Direct evidence of a conspiracy is
unnecessary; each elenent may be inferred fromcircunstanti al

evidence.” United States v. Casilla, 20 F.3d 600, 603 (5th Gr

1994) (citing Cardenas, 9 F.3d at 1157). “An agreenent may be
inferred froma ‘concert of action.’”” 1d. (citing Cardenas, 9

F.3d at 1157; United States v. Natel, 812 F.2d 937, 940 (5th Gr.

1987)).

Keyon Mtchell contends that the governnent failed to
present sufficient evidence of an agreenent between the all eged
co-conspirators. He argues that the governnent proved nerely
that there were nunerous buyer/seller relationships, not that
there was a conspiracy. He concedes that there was sufficient
evi dence that he and other defendants trafficked in crack
cocai ne, but he asserts that the traffickers were acting
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i ndependently rather than in concert. He points to the testinony
of alleged co-conspirators that each controlled what he sold,
where he sold, and the prices he charged, and that no profits
were shared between them

But the evidence anply supports a finding that Keyon
Mtchell entered into an agreenent with Jeffrey and Robinson to
purchase crack cocai ne together for distribution in Paris. On
numer ous occasions, the three nen agreed to drive to Dallas
together, they agreed to have Robi nson conduct the transaction
wth “Bow eg” on behalf of all three of them and they agreed on
a nethod of transporting the drugs back to Paris for
distribution. And each trip involved the purchase of at |east
twel ve ounces of crack cocaine in total (four ounces each), which
is significantly greater than 50 grans. Even in the absence of
any formal agreenent to violate the narcotics laws, the jury
certainly could have inferred such an agreenent fromthe
i ndi vi dual s’ concert of action. W therefore conclude that there
was sufficient evidence fromwhich a jury could have found beyond
a reasonabl e doubt that Keyon Mtchell conspired to possess with

intent to distribute nore than fifty grans of crack cocai ne.

[11. MATERI AL VARI ANCE
A. Standard of Revi ew

A material variance occurs “when the proof at trial depicts



a scenario that differs materially fromthe scenario charged in
the indictnent but does not nodify an essential elenment of the

charged offense.” United States v. Delgado, 401 F.3d 290, 295

(5th Gr. 2005). W determ ne whether a variance occurred by
conparing the evidence presented at trial wth the | anguage of

t he i ndictnent. See United States v. Medina, 161 F.3d 867, 872

(5th Gr. 1998). |If a variance did occur, we reverse only if the
vari ance prejudiced the defendant’s substantial rights. See

Del gado, 401 F.3d at 295; Medina, 161 F.3d at 872. In

determ ning whether a material variance resulted in prejudice, we

enpl oy a harml ess-error analysis. United States v. Ramrez, 145

F.3d 345, 351 (5th Gr. 1998); United States v. Dean, 59 F. 3d

1479, 1491 (5th Gr. 1995).

The question whether the evidence establishes the existence
of one conspiracy (as alleged in the indictnent) or nultiple
conspiracies is a fact question within the jury’ s province.

United States v. Mrrow, 177 F.3d 272, 291 (5th Cr. 1999) (per

curianm) (citing United States v. Mirgan, 117 F. 3d 849, 858 (5th

Cr. 1997)). W will affirmthe jury’s finding that the
governnment proved a single conspiracy “unless the evidence and
all reasonable inferences, examned in the |ight nost favorable
to the governnent, would preclude reasonable jurors from findi ng
a single conspiracy beyond a reasonabl e doubt.” Morris, 46 F.3d

at 415 (quoting United States v. DeVarona, 872 F.2d 114, 118 (5th

Cir. 1989)); see also Mrrow, 177 F.3d at 291 (quoting Mrgan,
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117 F. 3d at 858). Even where the evidence points to nmultiple
conspiracies rather than the single conspiracy charged in the
i ndi ctnment, the variance does not affect the defendant’s
substantial rights as |ong as the governnent establishes the
defendant’s i nvol venent in at |east one of the proved
conspiracies. Mrrow, 177 F.3d at 291.

B. Count One (Conspiracy)

Keyon Mtchell contends that even if there was sufficient
evi dence to prove a conspiracy, the evidence points to nultiple
conspiracies, not the single conspiracy charged in count one. He
argues that a material variance between the charged conspiracy
and the proof at trial requires reversal of his conviction.

“The principal considerations in counting the nunber of
conspiracies are (1) the existence of a common goal; (2) the
nature of the schene; and (3) the overlapping of the participants
in the various dealings.” 1d. (citing Mrgan, 117 F.3d at 858);

see also Murris, 46 F.3d at 415 (citing United States v.

Ri cherson, 833 F.2d 1147, 1153 (5th Cir. 1987)).

This court has broadly defined the criterion of a common
goal in counting conspiracies. Mrrow, 177 F.3d at 291; see also
Mrris, 46 F.3d at 415 (“In fact, one panel has renmarked that
‘given these broad “commopn goal s” the commopn objective test may

have becone a nere matter of senmantics. (quoting R cherson, 833

F.2d at 1153)). The jury could reasonably have concl uded that
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the comon goal of the charged conspiracy in this case was to
derive personal gain fromthe sale of crack cocaine in Paris.

Under the second prong, wherein we exam ne the nature of the
schene, “the existence of a single conspiracy will be inferred
where the activities of one aspect of the schene are necessary or
advant ageous to the success of another aspect or to the overal
success of the venture, where there are several parts inherent in
a larger common plan.” Morris, 46 F.3d at 416 (citing United

States v. Elam 678 F.2d 1234, 1246 (5th Cr. 1982)). The

evi dence supports an inference that the joint, coordinated
purchases of crack cocaine from“Bow eg” in Dallas and from
Cul berson in Paris were necessary or at |east advantageous for
the co-conspirators’ sale of crack cocaine in Paris.

The third prong “exam nes the interrel ati onshi ps anong the
various participants in the conspiracy. The nore interconnected
the various relationships are, the nore likely there is a single
conspiracy.” |d. But “there is no requirenent that every nenber
must participate in every transaction to find a single
conspiracy. Parties who knowi ngly participate with core
conspirators to achieve a common goal may be nenbers of an
overall conspiracy.” 1d. (quoting Richerson, 833 F.2d at 1154
(footnote omtted)). The evidence does not seemto evince
significant overlap between the participants in the alleged
single conspiracy. Belowthe top | evel of Keyon Mtchell,
Jeffrey, and Robinson, there was little evidence of interaction
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anong the distributors.

But we need not determ ne conclusively whether there was a
variance (i.e., how many conspiracies were proved) because even
assum ng arguendo that Keyon Mtchell has denonstrated that there
was a variance, the variance does not necessitate reversal since
he has not denonstrated that it affected his substantial rights.
The nost conmon prejudice to a substantial right caused by a
variance in a conspiracy trial is transference of guilt from one
co-defendant to another in a trial with multiple defendants. [d.
at 417. Thus, “where the indictnent alleges a single conspiracy
and the evidence established each defendant’s participation in at
| east one conspiracy a defendant’s substantial rights are
affected only if the defendant can establish reversible error
under general principles of joinder and severance.” 1d. (quoting

United States v. Jensen, 41 F.3d 946, 956 (5th G r. 1994));

United States v. Faulkner, 17 F.3d 745, 762 (5th Gr. 1994); see

also Morrow, 177 F.3d at 291. Keyon Mtchell has not

denonstrated error under the rules of joinder and severance;

i ndeed, he acknowl edges that his trial was initially properly
joined with Duford Mtchell’s.® Furthernore, any risk of
prejudice was mnimzed by the district court’s instruction to

the jury that it nust acquit if it were to find that a defendant

3 Keyon Mtchell does argue that the district court should
have severed the trial after the trial began because of an
incident that occurred after the first day of trial. But we
reject this argunent in Part V.
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was not a nmenber of the charged conspiracy, even if it were to
find that the defendant was a nenber of sone other conspiracy.

See Morrow, 177 F.3d at 291-92; Morris, 46 F.3d at 417-18.

B. Count Two (Firearns)

Both Keyon Mtchell and Duford Mtchell contend that there
was a material variance between count two of the indictnent,
whi ch charged them with possession of a firearmin furtherance of
a drug-trafficking crinme, and the governnent’s proof at trial.

We concl ude that although there was a variance, it was not
prej udi ci al .

Count two charged that “[o]n or about October 1, 2003,” the
def endants violated 18 U S.C. § 924(c)(1)* by “knowi ngly
possess[ing] a firearmin furtherance of a drug trafficking
crime . . . , to wt: possession wth intent to distribute nore
than 50 grans or nore [sic] of a cocaine m xture or substance
containing a detectable anount of cocai ne base, nanely, crack
cocai ne, a Schedule Il controlled substance.”

The defendants assert that there was a material variance
because the governnent never proved that they commtted the drug-

trafficking crime naned in the indictnent, possession with intent

4 Section 924(c)(1) (A nmakes it unlawful for “any person
[to], during and in relation to any crine of violence or drug

trafficking crime . . . for which the person may be prosecuted in
a court of the United States, use[] or carr[y] a firearm or
[to], in furtherance of any such crine, possess[] a firearm”

The term “drug-trafficking crinme” includes “any felony punishable
under the Controlled Substances Act (21 U S.C. 801 et seq.).” 18
U S . C 8§ 924(c)(2).
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to distribute, since there was no evidence they actually
possessed crack cocaine on October 1, 2003. The defendants point
to the fact that although they participated in a break-in of

Robi nson’s honme in an effort to steal his crack cocaine, they
never found it, and therefore they never possessed it. The
defendants al so maintain that there was another, different

mat eri al variance because the governnment argued that it could
prove the defendants’ guilt by relying on other incidents—apart
fromthe COctober 1, 2003, robbery—when the defendants possessed
firearnms and crack cocai ne together.

W will consider the second all eged variance first. At the
hearing on the defendants’ Rule 29 notion for a judgnent of
acquittal after the close of the governnent’s case-in-chief, the
def endants pointed out that the governnent had not proved they
actual ly possessed crack cocaine on Cctober 1, 2003. The
gover nnent responded, inter alia, that since the indictnent used

t he non-excl usi ve | anguage “[o]n or about,” the governnment coul d
“Just take out the date of Cctober 1” and point to occasions of
firearns possession at any tine during the course of the
conspiracy. The district court appears to have agreed with the
governnent’s argunent; the court denied the Rule 29 notion,
reasoni ng that “generally speaking, proof of any date before the
return of the indictnent . . . and within the statute of
[imtations is sufficient.”

The def endants assert in essence that to the extent the
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governnent relied on other occasions of firearns possession apart
fromthe events of October 1, 2003, it prosecuted themfor a

crinme other than the one charged in the indictnent. Although the
def endants do not specifically describe what occurred bel ow as a

“constructive anendnent,” they in essence argue that the

i ndi ctment was constructively anended. “A constructive anmendnent
occurs when the governnent changes its theory during trial so as

to urge the jury to convict on a basis broader than that charged

in the indictnent, or when the governnent is allowed to prove ‘an
essential elenent of the crinme on an alternative basis permtted

by the statute but not charged in the indictnent.’”” United

States v. Robles-Vertiz, 155 F.3d 725, 728 (5th G r. 1998)

(quoting United States v. Salvatore, 110 F. 3d 1131, 1145 (5th
Cr. 1997)).

The problemw th the defendants’ argunent, however, is that
the governnent did not change its theory at trial since it did
not rely on occurrences of other firearns possession in its
argunent to the jury. The governnent’s argunent that it could
“Just take out the date of COctober 1" fromthe indictnent and
rely on other occurrences of firearns possession was an argunent
before the judge in order to defeat the Rule 29 notion. The
governnent’s argunent to the jury with respect to count two

focused al nost exclusively on the Cctober 1, 2003, robbery.> The

5> The governnent did nention during closing argunment that
bot h def endants possessed firearns during the tinme franme of the
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governnent argued to the jury that there actually was crack
cocai ne present in Robinson’s house (hidden in a trash-can liner)
but that the robbers had sinply not | ooked in the right place.
Furthernore, the court did not specifically instruct the jury
that it could | ook at occurrences of firearns possession apart
from Cctober 1, 2003; the jury charge sinply included this
circuit’s pattern “on or about” instruction.® W therefore
conclude that the indictnent was not constructively anended.

We do agree, however, that there was a vari ance between the
| anguage of count two and the evidence presented at trial:
al t hough the indictnent charged that the underlying drug-
trafficking crime was possession with intent to distribute nore
than fifty grans of crack cocaine, the defendants never actually

possessed crack cocaine during the course of the robbery since

conspiracy, but it did so in only one sentence as to each
defendant. The governnent’s argunent for count two cannot fairly
be characterized as relying on occurrences of firearns possession
apart fromthe date alleged in the indictnent.

6 The jury instructions provided:

You wll note that the Superseding
I ndictnent charges that the offenses were
comm tted between certain dates or [sic] on or
about a specified date. The governnent does
not have to prove that the crinmes were
comm tted on those exact dates, so long as the
governnent proves beyond a reasonabl e doubt
that the defendants commtted the crines on
dates reasonably near the dates stated in the
Super sedi ng | ndi ct nent .

Cf. FIFTH QReU T PATTERN JURY | NSTRUCTIONS (CRIMNAL) 8§ 1.18 (2001).
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they found no drugs at Robi nson’s house. |Instead, the governnent
proved that the defendants possessed firearns in furtherance of a
different drug-trafficking crine: attenpted possession with
intent to distribute crack cocaine.’

Yet we do not reverse the defendants’ convictions because
the variance did not prejudice the defendants’ rights. Rule
31(c) of the Federal Rules of Crimnal Procedure permts
conviction of a |esser included offense of the charged of fense
even though the | esser offense was not charged in the indictnent.
See FED. R CRM P. 31(c)(1l) (“A defendant may be found guilty
of . . . an offense necessarily included in the offense

charged.”). Possession of a firearmin furtherance of attenpted

" Attenpted possession with intent to distribute is
proscribed by 21 U. S.C. 8§ 846, which provides: “Any person who
attenpts or conspires to commt any offense defined in [21 U S. C
88 801-904] shall be subject to the sane penalties as those
prescribed for the offense, the conm ssion of which was the
object of the attenpt or conspiracy.” To establish attenpt to
possess with intent to distribute, the governnent nust prove (1)
that the defendants acted with the kind of culpability required
for the crine of possession wth intent to distribute and (2)
that the defendants engaged in conduct constituting a substanti al
step toward comm ssion of the crine. See, e.qg., United States v.
Redd, 355 F.3d 866, 872-73 (5th Cir. 2003).

The governnent proved overwhel mngly that the defendants
attenpted to possess with intent to distribute nore than fifty
grans of crack cocaine. First, the governnent proved at trial
that the defendants intended to take Robinson’s stash of crack
cocai ne, which was at |east nine ounces, so that they could “nake
extra noney.” And second, the governnent proved that the
def endants took substantial steps toward conm ssion of the cring;
for exanple, Keyon Mtchell procured firearns for the robbery and
drove his cohorts to and from Robi nson’s house, and Duford
Mtchell actually entered Robi nson’s house and searched for the
crack cocai ne.
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possession with intent to distribute is a |l esser included of fense
of possession of a firearmin furtherance of the crine of

conpl eted possession with intent to distribute. See United

States v. Gaskin, 364 F.3d 438, 453 (2d Cr. 2004) (“[AJttenpted

drug possession in violation of 21 U S.C. 8 846 is sinply a
| esser-included offense of the drug possession proscribed by

8§ 841(a)(1).”); see also United States v. Remi gio, 767 F.2d 730,

733 (10th Cr. 1985) (“The crime of attenpt is a | esser included
of fense of the substantive crine.”). As the Sixth Grcuit stated

in United States v. Solorio, “[t]he concept of variance is

designed to prevent the prosecution from convicting the defendant
of a different offense, not a | esser variation on the charged
of fense.” 337 F.3d 580, 590 (6th Cr. 2003) (holding that
conviction of a lesser included offense did not constitute
prejudicial variance because such a conviction was permtted
under Rule 31(c) and therefore the variance did not affect the
defendant’s ability to defend hinself).

Mor eover, because the facts overwhel m ngly support
conviction of the |l esser offense, we nmay nodify the judgnent to
reflect such a conviction without affecting the defendants’

substantial rights. See United States v. Castro-Trevino, 464

F.3d 536, 543 (5th Gr. 2006) (nodifying judgnent to reflect
of fense of attenpt where the defendant pleaded guilty to
conpl eted offense but the facts reflected that the defendant
unsuccessfully attenpted to commt the offense).
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Accordingly, we decline to reverse the defendants’
convictions on count two. But we do nodify the judgnent to
reflect convictions for the | esser offense of possession of a
firearmin furtherance of the drug-trafficking crine of attenpted
possession with intent to distribute nore than fifty grans of
crack cocai ne.

| V. RULE 404(b) EVI DENCE

Duford Mtchell argues that the district court inproperly
permtted testinony that he pulled a gun on another i ndividual
during the tinme frame of the conspiracy.

This court reviews a district court’s decision to admt Rule
404(b) evidence in a crimnal case under a hei ghtened abuse- of -

di screti on standard. United States v. Jackson, 339 F.3d 349, 354

(5th Gr. 2003) (citing United States v. Wsenbaker, 14 F. 3d

1022, 1028 (5th Gr. 1994)). Even if the district court abused
its discretion in admtting the Rule 404(b) evidence, we do not
reverse if the error was harmess. See FED. R CRM P. 52(a);

Jackson, 339 F.3d at 354 (citing United States v. Torres, 114

F.3d 520, 526 (5th Cir. 1997)).

Evi dence of other crines, wongs, or acts is adm ssible “as
proof of notive, opportunity, intent, preparation, plan,
know edge, identity, or absence of m stake or accident.” FeD. R
Evip. 404(b). The adm ssibility of evidence pursuant to Rule

404(b) is analyzed in a two-step inquiry. “First, it nust be
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determ ned that the extrinsic offense evidence is relevant to an

i ssue other than the defendant’s character. Second, the evidence
must possess probative value that is not substantially outweighed
by its undue prejudice and nust neet the other requirenents of

[Rlule 403.” United States v. Beechum 582 F.2d 898, 911 (5th

Cr. 1978) (en banc).

Robi nson testified that during the course of the conspiracy,
he saw Duford Mtchell pull a gun on Tommy Johnson on an occasi on
when Keyon Mtchell and Johnson got into a physical fight.
Johnson also testified that Duford Mtchell pulled a gun on him
once. The district court permtted the testinony, over Duford
Mtchell’s objection, only for the purpose of show ng that Duford
Mtchell possessed a firearmduring the conspiracy, reasoning
that his firearm possession was relevant to his intent. The
court instructed the jury that it could consider the fact that
Duford Mtchell possessed a firearmin order to determ ne whether
Duford Mtchell commtted the crine of conspiracy as alleged in
count one knowingly and intentionally.® But the court also
instructed the jury to disregard the portion of the testinony
regarding Duford Mtchell’s pulling a gun on soneone el se because

it related only to a separate, unalleged crine.

8 Duford Mtchell’s challenge is exclusively to the
adm ssion of the testinony that he pulled a gun on Johnson; he
does not chall enge (and we express no opinion on) the court’s
adm ssion of the evidence of firearm possession (and the rel ated
instruction) for the purpose of showi ng intent on count one.
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Duford Mtchell asserts in conclusory terns that the
testi nony about pulling a gun on another individual is irrel evant
to both the conspiracy and firearnms charges, that it was admtted
solely to prove his character, and that the probative val ue of
the evidence is substantially outweighed by its prejudice.
Assum ng arguendo that Mtchell’s assertions are correct, any
error is harmess. “One of the dangers inherent in the adm ssion
of extrinsic offense evidence is that the jury may convict the
def endant not for the offense charged but for the extrinsic

offense.” United States v. Anderson, 933 F.2d 1261, 1272 (5th

Cir. 1991) (quoting United States v. Beechum 582 F.2d 898 (5th

Cir. 1978) (en banc)). But the district court’s limting

instruction sufficiently mnimzed this risk. See, e.qg., United

States v. Adair, 436 F.3d 520, 527 (5th Cr.), cert. denied, 126

S. . 2306 (2006). Moreover, there was anpl e evidence of Duford
Mtchell’s guilt on both counts apart fromthe di sputed
t esti nony.
V. MOTI ONS FOR SEVERANCE AND M STRI AL

Keyon Mtchell maintains that the district court should have
granted his md-trial notions for severance and mstrial because
of testinony that Duford Mtchell assaulted a governnent w tness
during the trial. W disagree.

We review the district court’s denial of notions for

severance and m strial for abuse of discretion. See United
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States v. Neal, 27 F.3d 1035, 1045 (5th Cr. 1994) (severance);

United States v. Mtchell, 166 F.3d 748, 751 (5th G r. 1999)

(mstrial).

Under Rule 14(a) of the Federal Rules of Crim nal Procedure,
if the joinder of defendants for trial appears to prejudice a
def endant, the court may sever the defendants’ trials or provide
any other relief that justice requires. Feb. R CRM P. 14(a).
To denonstrate that the court abused its discretion in denying
the notion for severance, “the defendant bears the burden of
showi ng specific and conpelling prejudice that resulted in an
unfair trial, and such prejudice nmust be of a type against which
the trial court was unable to afford protection.” Mrrow, 177
F.3d at 290 (internal quotation marks omtted) (quoting United

States v. Faulkner, 17 F.3d 745, 759 (5th G r. 1994)). Severance

is proper “only if there is a serious risk that a joint trial
woul d conprom se a specific trial right of one of the defendants,
or prevent the jury fromnmaking a reliable judgnment about guilt

or innocence.” Zafiro v. United States, 506 U S. 534, 539

(1993). “Wien the risk of prejudice is high, a district court is
more likely to determ ne that separate trials are necessary,

but . . . less drastic neasures, such as limting instructions,
often will suffice to cure any risk of prejudice.” 1d. (citing

Ri chardson v. Marsh, 481 U. S. 200, 211 (1987)).

Cornelius Sinms, who pleaded guilty to conspiracy in this
case, testified for the governnent. Sins testified, inter alia,
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that after the first day of trial, Duford Mtchell attacked him
while they were in a roomtogether at the jail where they were
being held during the trial. According to Sins, Duford Mtchel
said, “It’s just ne and you now,” called Sins “a snitch,” and
began repeatedly striking Sins in the head. The governnent al so
i ntroduced photographs of Sins after the fight show ng a knot on
Sins’s head. The district court permtted the testinony and
admtted the photographs over Keyon Mtchell’s objection. After
Sins’s testinony, the district court instructed the jury that it

coul d consider the testinony regarding the altercation “in

connection with the charges that have been brought agai nst Duford

Mtchell” but that the jury should “keep the evidence separate as
to Duford Mtchell and Keyon Mtchell,” as “[t]hat evidence has
no bearing on Keyon Mtchell.” Several other inmates who

w tnessed the altercation also testified about it, and the court
rem nded the jury after their testinony that it could consider
the testinony agai nst Duford Mtchell alone and not agai nst Keyon
Mtchell.

Keyon Mtchell asserts that Sins was a key w tness agai nst
him and he opines that the assault greatly prejudiced him
because it bolstered Sins’s credibility and caused himto be
synpathetic to the jury. He argues that it was error for the
trial court to have continued with the joint trial after the
assaul t.

We concl ude that Keyon Mtchell has not nmade the specific
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show ng of sufficiently conpelling prejudice required to
denonstrate an abuse of discretion. The nost damagi ng W t nesses
agai nst Keyon Mtchell were Jeffrey and Robi nson, not Sins.
There were nunerous other witnesses who testified that Keyon
Mtchell sold themcrack cocaine. Even if the assault on Sins
had prejudi ced Keyon Mtchell, the trial court did not abuse its
di scretion by determ ning that the prejudice could be adequately
mnimzed by limting instructions, obviating the need for
severance or a new trial
VI . FORECLOSED ARGUMENTS

Duford Mtchell also presents other argunents that he
concedes have been forecl osed by precedents of this court and of
the Suprenme Court. He nakes these argunents solely to preserve
them for further review

First, he argues that the district court erred by enhancing
his United States Sentencing Cuidelines offense | evel based on
facts not found by a jury but rather found by a judge by a
preponderance of the evidence. This includes an objection to the
court’s determnation of his crimnal-history category. As he

concedes, the argunent is foreclosed by United States v. Mares,

402 F. 3d 511, 519 (5th G r. 2005).
Second, he argues that the district court erred by relying
upon hearsay statenents in the presentence report w thout giving

hi m an opportunity to confront the individuals who nmade the
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statenents. As he concedes, this argunent is foreclosed by

United States v. Navarro, 169 F.3d 228, 236 (5th Gr. 1999)

(“[T)here is no Confrontation Cl ause right at sentencing . . . .”

(citing Lindh v. Mirphy, 96 F.3d 856, 870 (7th Gr. 1996), rev'd

on_other grounds, 521 U S. 320 (1997))).

VI'1. CONCLUSI ON
For the foregoing reasons, we AFFIRM the defendants’
convi ctions on count one, we MODIFY the convictions on count two
to reflect convictions for possession of a firearmin furtherance
of attenpted possession with intent to distribute nore than fifty
grans of crack cocai ne, we AFFIRM AS MODI FI ED t he convi ctions on

count two, and we AFFIRM the defendants’ sentences.
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