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SOUTH LOUI SI ANA SUGARS COOPERATI VE | NC, as Owner/ Qperator of the
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AUDUBON | NSURANCE GROUP,

Third Party Defendant - Appell ee.
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for the Eastern District of Louisiana

Bef ore REAVLEY, DeMOSS, and BENAVI DES, Circuit Judges.
DeMOSS, Circuit Judge:

This is an action in which the Appellant, South Louisiana
Sugars Cooperative, Inc. (“SLSC'), sought coverage from the
Appel | ee, Audubon | nsurance G oup (“Audubon”), under a conmerci al
general liability policy after SLSC was sued for personal injuries
by a third party. Audubon asserts two exclusions within the policy
apply to deny all coverage. The district court granted summary

judgnent in favor of Audubon, and SLSC now appeals. For the



foll ow ng reasons, we VACATE t he deci sion of the district court and
remand for further proceedings.
| . Factual and Procedural Hi story

The facts of this case are not disputed. Trevor Barnes, an
enpl oyee of Acadia Labor Services ("Acadia"), was injured while
aboard a dock barge owned by SLSC. Barnes sued SLSC, and SLSC fil ed
a limtation action and a third-party conplaint agai nst Audubon.
SLSC clainmed that Audubon's comrercial general liability policy
provi ded coverage for Barnes' personal injury clains. Audubon
denied any obligation by asserting that either the "enployee"
exclusion and/or the "watercraft" exclusion applied to Barnes'
cl ai ms.

Both parties noved for summary judgnent. The court granted
Audubon' s noti on based on t he enpl oyee excl usi on after determ ning
t hat Barnes was a “| eased worker” and t herefore an enpl oyee of SLSC
as defined by the policy. The court did not discuss whether the
wat ercraft exclusion would have alternatively served as adequate
grounds for summary judgnent.

SLSC noved for reconsideration and additionally presented new
evidence in the formof an affidavit that would have supported an
alternate theory that Barnes was a "tenporary worker" and not a
"l eased worker" under the policy. The court denied the notion for
reconsi deration and refused to consider the new affidavit because
SLSC did not provide any explanation for not previously producing

t he new evi dence.



SLSC now appeals both the grant of Audubon's notion for
summary j udgnent and the denial of SLSCs notion for
reconsi deration. On appeal, Audubon argues that the watercraft
exclusion could serve as alternate grounds for affirmng the
district court.

1. Discussion

A. Standard of Review

A district court's grant of summary judgnent is reviewed de
novo. Consuners County Mut. Ins. Co. v. P.W Trucking & Sons, 307
F.3d 362, 365 (5th Cr. 2002). Sunmary judgnent is proper when the
“pl eadi ngs, depositions, answers to i nterrogatories, and adm ssi ons
on file, together with the affidavits, if any, show that there is
Nno genuine issue as to any material fact and that the noving party
isentitled to ajudgnent as a matter of law.” FED. R QvVv. P. 56(c).

B. The Enpl oyee Excl usion

The i nsurance policy excludes coverage for bodily injuries to
enpl oyees. The term "enployee" is defined to include a "l eased

wor ker." The policy defines "l eased worker" as:

"Leased worker" neans a person |eased to you by a | abor
| easi ng firmunder an agreenent between you and t he | abor
leasing firm to performduties related to the conduct of

your  busi ness. "Leased worker" does not include

"tenmporary worker."!?

“Temporary worker” is defined as a person who is furnished
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The follow ng evidence was submtted to the court through
affidavits and is not disputed by the parties:

(1) Acadia and SLSC had a verbal agreenent under which

Acadi a agreed to supply | abor workers to SLSC to provide

st evedori ng servi ces;

(2) As a condition of the verbal agreenent between SLSC

and Acadia, Acadia was required to provide general

liability coverage for at |east $1,000,000 and mai ntain

wor kers’ conpensation i nsurance on its enpl oyees;

(3) Acadia deci ded whi ch enpl oyees went to work for SLSC

and al so provided an on-site supervisor to oversee its

enpl oyees at SLSC s facilities;

(4) Acadia submtted weekly invoices to SLSC,

(5) Barnes was enployed by Acadia at the tine of the

acci dent;

(6) Acadia retained all rights to hire or fire Barnes,

pai d Barnes’ sal ary, and nai ntai ned workers’ conpensati on

i nsurance for Barnes; and

(7) Pursuant to the policy issued to Acadia, Louisiana

Workers Conpensation paid benefits to Barnes in

connection wth his injuries sustained at SLSC s

facilities.

to SLSC either (1) as a substitute for a permanent employee, or (2)
to meet seasonal or short-term workload conditions.
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Based on this evidence alone, the district court determ ned
Acadia to be a | abor leasing firmand Barnes to be a | eased worker
pursuant to the oral agreenent between Acadia and SLSC. W are
unconvi nced that this evidence, wthout further devel opnent, is
sufficient to establish as a matter of law that Barnes is a | eased
wor ker as defined by the policy. Therefore we remand this issue to
the district court for further proceedings.

C The VWatercraft Exclusion

The district court did not address whether, in the
alternative, coverage for Barnes’ injuries are excluded under the
policy’s watercraft exclusion.? W decline to address the
applicability of this exclusion at this tinme in light of the fact
that the Louisiana Suprene Court has granted certiorari to
determine if the Jlanguage of this watercraft exclusion is
anbi guous. See Henry v. S. La. Sugars Coop., Inc., 940 So. 2d 688
(La. C. App. 2006), rev. granted by 948 So. 2d 183 (La. Feb. 2,
2007). Therefore, on remand, the district court should take into
consideration the ruling of the Louisiana Suprenme Court when

determning the applicability of this exclusion to the case at

’This provision excluded coverage for bodily injury arising out
of the use or operation of any watercraft owned by SLSC. There
was an exception to the application of this exclusion, however, if
the watercraftis “ashoreon premises” owned by SLSC. The parties
dispute whether the dock barge moored next to SLSC’s facility is
“ashore on premises” owned by SLSC.
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hand.
I11. Concl usion
For the foregoi ng reasons we VACATE the order of the district
court granting summary judgnent in favor of Audubon and REMAND f or

further proceedings.



