| N THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH CIRCU T
FILED
March 15, 2007
Charles R. Fulbruge llI
No. 06-30105 Clerk

In The Matter of : ARK-LA-TEX TI MBER CO, | NC.,

PECPLES STATE BANK,

Appel | ant

ver sus

GENERAL ELECTRI C CAPI TAL CORP.; ARK-LA-TEX
TIMBER CO, INC.; and JOHN CLI FTON CON NE,

Appel | ees.

Appeal fromthe United States District Court for
the Western District of Louisiana

Before GARWODOD, DENNIS, and ONEN, Circuit
Judges.”’

The opinion reported at 477 F.3d 295 (5th Gr. 2007) is
w t hdrawn, and the following opinion is substituted therefor.
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DENNI'S, G rcuit Judge.

In this case, we review decisions by the
bankruptcy and district courts resolving the
conpeting clains of two secured creditors, Peoples
State Bank (“Peoples State”) and General Electric
Capital Corporation (“Ceneral Electric”), to
proceeds resulting from an auction of non-titled
nmovabl es! formerly owned by a bankrupt corporati on,
Ark-La-Tex, andits two related juridical persons,
Al ba Source, L.L.C and Pearl Equi pnrent Conpany.
W affirm

Gener al El ectric  Dbrought this suit i n
Loui si ana state court to recover suns delivered by

t he aucti oneer to Peoples State but allegedly not

Y In civil law systens, “things” are divided into novabl es

and i movabl es, as opposed to the comon | aw system where they
are divided into personal and real property. 2 AN

Yi annopol ous, Louisiana Cvil Law Treatise: Property, 8§ 106
(2001). Movables are a residual category of things. 1d. (citing
La. Gv. Code Ann. art. 475, which provides, “All things,
corporeal or incorporeal, that the | aw does not consider as

i movabl es are novables.”). The term“non-titled novables” in
this opinion nerely refers to novabl es whose titles are not

requi red, under Louisiana |law, to be registered.
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due to it. The defendant, Peoples State, renoved
the case to the United States District Court for
the Western District of Louisiana. The district
court thereafter transferred the case to the
Bankruptcy Court that had ordered the auction sale
of the novables fornerly owned by the bankruptcy
debtor and its affiliated juridical persons.

Facts and Procedural Hi story

The issues in this case revolve around three
Loui siana juridical persons,? Ark-La-Tex Tinber
Conpany, a bankrupt Loui siana corporation, and its
two related® Louisiana juridical persons, Al ba
Source, L.L.C (“Alba”) and Pearl Equipnent
Conpany, (“Pearl”). In order to obtain financing

for their business ventures, each of these

2ZAjuridical personis an entity to which the |aw
attributes personality, such as a corporation or a partnership.
The personality of a juridical person is distinct fromthat of
its menbers. La. Cv. Code Ann. art. 24.

® These juridical persons were related in that they had
conmon owner s.



entities granted various, separate security

interests* in their non-titled novables, such as

“ A security interest is “an interest in personal property
or fixtures created by contract which secures paynent or
performance of an obligation.” See LA Rev. STAT. ANN. § 10: 1-
201(35). It has also been defined as “an interest in novabl es or
‘“fixtures’ that secures paynent or performance of an obligation.”
See Editor’s Note, preceding La. Cv. Code Ann. art. 471.

Black’s Law Dictionary defines it as “[a] property interest
created by agreenent or by operation of |aw to secure performance
of an obligation (esp. repaynent of a debt).” BLAK s LAw
DicrioNnary 1361 (7th ed. 1999). Security interests in Louisiana
are granted in novable property and governed by LA REv. STAT. ANN.
§ 10:9-101 et seaq.

To make a security interest effective between the parties,
it nust be attached. See LA Rev. STAT. AN, 8§ 10:9-203. To be
attached under this statute, the security interest nust be
enforceabl e agai nst the debtor with respect to the collateral;
the security interest becones enforceable when all three of the
follow ng requirenents are net: (1) val ue has been given; (2) the
debtor has rights in the collateral or the power to transfer
rights in the collateral to a secured party; and (3) one of the
follow ng conditions is net: (A the debtor has authenticated a
security agreenent that provides a description of the collatera
and, if the security interest covers a life insurance policy, the
condition specified in RS. 10:9-107.1(b) is net, and if the
security interest covers tinber to be cut, a description of the
| and concerned; (B)the collateral is not a certificated security
and is in the possession of the secured party under R S. 10:9-313
pursuant to the debtor’s security agreenent; (C the collateral
is acertificated security in registered formand the security
certificate has been delivered to the secured party under R S.

10: 8-301 pursuant to the debtor’s security agreenent; or (D) the
collateral is deposit accounts, electronic chattel paper,

i nvestnment property, letter-of-credit rights, or a life insurance
policy, and the secured party has control under R S. 10:9-104, 9-
105, 9-106, 9-107, or 1-107.1 pursuant to the debtor’s security
agreenent. 1d.

To make a security interest effective as against third-
parties, it must be validly attached and thereafter perfected.
See LA. Rev. StaT. ANN. § 10:9-308-16. Dependi ng upon the type of
col l ateral secured, perfection nmay be achieved in a variety of
ways. For corporeals, like those at issue in the instant case,
perfection may be achieved via possession or by filing a
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| oggi ng equi pnent, to their various creditors.

General Electric held the highest-ranking®
security interest in the non-titl ed novabl es owned
by Al ba and Pearl. Al t hough the first-ranking
priority as to the non-titled novabl es owned by
Ar k- La- Tex changed several tinmes, at the tinme of
i ts bankruptcy on May 7, 2001, Peoples State was
t he hi ghest-ranking secured creditor with respect
to its non-titled novables.

During the bankruptcy proceedi ngs, on August
10, 2001, the bankruptcy judge issued an order
effectuating Ark-La-Tex's purchase of all of the

menbership interests in Pearl and Al ba for the

financing statenent. See LA Rev. STAT. ANN. 8§ 10:9-313; LA ReV.
STAT. AN, § 10: 9-310.

In the instant case, no one has contended that any of the
security interests is not valid.

®A creditor who holds the highest-ranking security interest,
al so known as the senior security interest, in collateral is said
to have “priority” in that collateral. “Priority” is defined as
“[t]he status of being earlier in time or higher in degree or
rank; precedence. An established right to such precedence;
esp[ecially], a creditor’s right to have a claimpaid before
other creditors of the sane debtor receive paynent.” BLACK S LAW
DicrioNnary 1212 (7th ed. 1999).



consi deration of the nom nal anount of $10.00
(“the August 10, 2001 Order”). The parties forned
t he erroneous inpression that this order effected
a substantive consolidation® of the three juridical
persons. The order did not and could not nerge
the assets of Pearl and Al ba into the bankruptcy
estate of Ark-La-Tex, however, because neither
juridical person had been pl aced i nto bankruptcy.’
On Cctober 20, 2001, the Bankruptcy Judge issued
an order directing the novables (and other
collateral) of Ark-La-Tex only to be sold at an

aucti on. However, at the auction, held on

® A substantive consolidation is “one nmechani smfor
adm ni stering the bankruptcy estates of nmultiple, related
entities.” 1n Re Babcock and Wlcox Co., 250 F.3d 955, 958 (5th
Cir. 2001). BLAcK s LAawD crioNary defines it as “the nerger of two
or nore bankruptcy cases, usu[ally] pending against the sane
debtor or related debtors, into one estate for purposes of
distributing the assets, usu[ally] resulting in the two estates
sharing assets and liabilities, and in the extingui shnment of
duplicate clains and clai ns between the debtors.” BLAK S LAW
DictioNary 304 (7th ed. 1999).

" Under these facts, a substantive consolidation would have
been i npossible to effect, because Al ba and Pearl were not in
bankr upt cy.



Novenber 30, 2001, because the parties thought
that the bankruptcy estate had been expanded to
i nclude the assets of Pearl and Al ba, their
novabl es were auctioned off together with those
owned by Ark-La-Tex. Thus, all of the non-titled
novabl es of the Ark-La-Tex, Al ba, and Pearl were
sold at auction for a total of $433,908.62.
Peoples State ranked first anong Ark-La-Tex's
secured creditors with a claim exceeding that
anount agai nst Its non-titled novabl es.
Consequently, this entire anount was di sbursed to
Peopl es State, although, in truth, only $111, 700
of the auction proceeds were attributable to Ark-
La-Tex’s non-titled novables; the renmaining
$322,208.62 was attributable to non-titled
novabl es owned by Al ba and Pearl.

Following a Decenber 2002 ruling of the

bankruptcy court that $322,208.62 of the auction



proceeds was attributable to the non-titled
novables of Alba and Pearl, General Electric
realized its error and denmanded t hat Peoples State
return this anount, but Peoples State refused.
General Electric then sued Peoples State in March
2003 in a Loui siana state court, and Peoples State
renoved the case to the United States District
Court for the Western District of Louisiana.® The
district court transferred the case to the United
States Bankruptcy Court for the Western District
of Loui si ana.

The bankruptcy court, relying on Louisiana

Cvil Code article 2299, which provides that “[a]

8 The United States district court had jurisdiction under
28 U.S.C. 8§ 1334(b) which provides that “district courts shal
have origi nal but not exclusive jurisdiction of all civil
proceedi ngs arising under title 11, or arising in or related to
cases under title 11.” See 28 U.S.C. § 1334(b). Peoples State
was entitled to renove this case under 28 U S.C. § 1452(a) which
allows a party to renove such a claimto the district court for
the district where the civil action is pending, provided that the
district court has jurisdiction of the claimor cause of action
under Section 1334. See 28 U . S.C. § 1452(a).

Ceneral Electric does not object to renoval on this basis.
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person who has received a paynent or a thing not
owed to himis bound to restore it to the person

fromwhomhe received it,” granted partial summary
judgnent in favor of GCeneral Electric in the
amount of $322, 208. 62. The court reasoned that
since this anobunt was attributable to non-titled
novables owned by Alba and Pearl, General
El ectric, as their highest-ranking creditor
hol di ng security interests in their non-titled
novabl es, was entitled to the proceeds of their
sal e. However, the Bankruptcy Court reserved to
Peopl es State the opportunity to show, at a tri al
on the nerits, that: (1) sone or all of the
$322,208.62 in question was attributable to non-
titled novables that belonged to Ark-La-Tex; or
that (2) Peoples State relied to its detrinent

upon the representations that General Electric had

made i n t he bankruptcy proceedings. |f successful



on either show ng, Peoples State would receive a
setoff in the appropriate anmount. After a full
trial, however, the Bankruptcy Judge i ssued
judgnent in General Electric’'s favor, concl uding
that: (1) Peoples State had failed to show that
Ark-La- Tex owned novabl es producing no nore than
$111, 700 of the proceeds fromthe auction; and (2)
Peoples State had failed to prove detrinental
reliance wupon any representations by GCeneral
Electric. Peoples State appealed to the district
court, which affirnmed for the reasons gi ven by the
Bankruptcy Court in its rulings.

Peopl es State argues before this court that:
(1) General Electric has not presented a prinmm
facie case of paynent of a thing not due; (2)
General Electric’'s danages were self-inflicted,;
(3) Ceneral Electric’'s claimis precluded by res

j udi cat a and as a forfeited conpul sory
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counterclaim (4) CGeneral Electric is barred from
Its claim because of judicial estoppel; (5) the
bankruptcy court erred in finding that Peoples
State di d not detrinental |y rely upon
representations nade by General Electric; and (6)
t he bankruptcy court erred in refusing to admt
evidence or allow proof of a single business
enterpri se. W affirm the judgnent of the
district court, and like the district court, do so
essentially for the reasons assigned by the
bankruptcy court.

Di scussi on

In our review of the issues presented for
appeal, we analyze the follow ng asserted errors
of the lower courts: (1) the grant of sunmary
judgnent in favor of General Electric onits claim
of paynent of a thing not due; (2) the judgnent

rendered, after full trial, that Peopl es State had
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failed to prove ownership of nore than $111, 700
worth of the non-titled novables sold at the
auction and had failed to show the requisite
el ements of detrinental reliance; and (3) the
evidentiary decision to exclude Peoples State’s
proffered evidence that the three juridical

persons conprised a single business enterprise.

| . Cains Addressed by Summary Judgnent

W turn first to the clains upon which the
partial summary judgnent was granted in favor of
General Electric.

St andard of Revi ew

This court reviews the grant of sunmary

j udgnent de novo, applying the sane standard as

the | ower court. Gowesky Vv. Singing River Hosp.

Sys., 321 F.3d 503, 507 (5th Gr. 2003). Sunmary

judgnment is appropriate “if the pleadings,
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depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits,
i f any, show that there is no genuine issue as to
any material fact and that the noving party is
entitled to a judgnent as a matter of law ” FED.
R QGv. P. 56(c). A fact is material only when it
m ght affect the outcone of the suit under the
governing law, and a fact is genuinely in dispute
only if a reasonable jury could return a verdi ct

for the nonnoving party. Anderson v. Liberty

Lobby, Inc., 477 US. 242, 248 (1986). The

evi dence should be viewed in the 1light nost

favorable to the non-novant. Duckett v. Cty of

Cedar Park, Tex., 950 F.2d 272, 276 (5th Grr.

1992). If the noving party neets the initial
burden of showing there is no genuine issue of
material fact, the burden shifts to the non-noving

party to produce evidence or designate specific

13



facts show ng the exi stence of a genui ne i ssue for

trial. Allen v. Rapides Parish Sch. Bd., 204 F. 3d

619, 621 (5th G r. 2000).
A. Paynment of a Thing Not Due®

W agree with the District and Bankruptcy
courts that General Electric is entitled to be
restored to funds disbursed to Peoples State as
t he paynent of a thing not due. Accordingly, we
reject Peoples State’s argunents, each of which
asserts that CGeneral Electric failed to present a

prima facie case of paynent of a thing not due.

° Both parties agree that Louisiana |law applies to this

issue. We find no error in the Bankruptcy Court’s use of

Loui siana law. See Butner v. United States, 99 S.C. 914 (1979),
wherein the Court expl ai ned, “Congress has generally left the
determ nation of property rights in the assets of a bankrupt’s
estate to state law. Property interests are created and defined
by state law. Unless sone federal interest requires a different
result, there is no reason why such interest should be anal yzed
differently sinply because an interested party is involved in a
bankruptcy proceeding. Uniformtreatnent of property interests
by both state and federal courts within a State serves to reduce
uncertainty, to discourage forum shopping, and to prevent a party
fromreceiving ‘a windfall nerely by reason of the happenstance

of bankruptcy.’” The justifications for application of state | aw
are not limted to ownership interests; they apply wth equal
force to security interests.” 1d. at 917-18.
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Loui siana Cvil Code article 2299 provides: “A
person who has received a paynent of a thing not
owed himis bound to restore it to the person from
whom he received it.” La. Gv. Code Ann. art.
2299. Admittedly, Peoples State was the highest-
ranki ng creditor holding security interests in the
novabl es of Ark-La-Tex and was entitled to the
$111, 700 proceeds derived fromtheir auction sale.
However, $322,208.62 of the auction proceeds were
derived from the sale of non-titled novables
bel onging to Al ba and Pearl. That anount was due
to General Electric, as the highest-ranking
creditor holding security interest 1in those
novabl es. | n essence, Peoples State, by receiving
the entirety of the auction proceeds, received a
wi ndfall of $322,208.62, which constituted a
paynent of a thing not owed it. Ther ef or e,

Peopl es State nust restore that anmount to General

15



Electric, the juridical person from whom it
recei ved t he noney.
B. Self-Inflicted Danmages?®

We do not accept Peoples State’s argunent that
General Electric’'s paynent of a thing not due
claim should be precluded because of Ceneral
Electric’s own negligence. Nunmer ous Loui si ana
cases hold that a m staken payor’s negligence wl |

not bar his claim See, e.qg., Gootee Constr. V.

Amwest Sur. Ins. Co., 03-0144 (La.1993), 856 So.2d

1203; DeVillier v. H ghlands Ins. Co., 389 So. 2d

1133 (La. App. 3d Gr. 1980); Pioneer Bank & Trust

Co. v. Dean’'s Copy Prods., Inc., 441 So. 2d 1234

(La. App. 2d Gr. 1983); Jackson v. State Teacher’'s

Ret. Sys., 407 So. 2d 416 (La.App. 1st Gr. 1981).

Additionally, this court, applying Louisiana |aw,

has ruled that “the right to reinbursenent

© Here, too, we apply Louisiana |law, for the sane reasons
asserted in the footnote above.
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conferred by article 2299 exists regardl ess of
whet her such paynment was nade knowi ngly or through

error.” See Am Int’'l. Speciality Lines Ins. Co.

v. Canal Indem Co., 352 F.3d 254, 273 (5th Cr.

2003) .
C. Preclusion

Peopl es State argues that General Electric’s
claimfor paynent of a thing not due is precluded
under either res judicata principles or as a
forfeited conpul sory counterclaim The thrust of
Its argunent is that never, during any of the
bankruptcy proceedings,! did GCeneral Electric
assert its rights, as the highest ranking creditor
of Alba and Pearl, to the $322,208.62 yi el ded by
the auction sale of these entities’ non-titled

novabl es. W agree with the Dstrict and

" General Electric was involved in nunerous proceedings in
the Debtor’s bankruptcy. For exanple, it participated in a
Ranki ng Adversary Proceedi ng, a Marshaling Proceedi ng, and
ot hers.
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Bankruptcy courts that General Electric’'s claim
for paynent of a thing not due is not precluded
under either doctrine.

1. Res Judi cat a'?

Preclusion of a claim under res judicata
principles requires four el enents:

(1) the parties must be identical in the
two actions;

(2) the prior judgnent nust have been
rendered by a court of conpet ent
jurisdiction;

(3) there nust be a final judgnment on the
merits; and

(4) the sane clai mor cause of action nust
be i nvolved in both cases.

Test Masters Educ. Servs., Inc. v. Singh, 428 F. 3d

559 (5th Gr. 2004). In essence, res judicata
bars the subsequent litigation of clains that have
been litigated or should have been raised in an

earlier suit. 1d. In the case at bar, the fourth

21n the absence of a federal governing statute or rule, the
res judicata effect of a federal judgnent, such as those asserted
here, is determ ned by federal common law. See Sentek Int’l,
Inc. v. Lockheed Martin Corp., 531 U S. 497 (2001).
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requirenent, i.e., that the sane clai mor cause of
action nust be involved in both cases, is not net.

This Court has adopted the Restatenment
(Second) of Judgnent’s transactional test wth
respect to this inquiry and requires that the two
actions be based on the sane “nucl eus of operative

facts.” Eubanks v. F.D.I.C., 977 F.2d 166, 171

(5th Gr. 1992). As we have explained, “[T]he
application of res judicata has been limted to
| ssues of fact or |aw necessary to the decision in

the prior judgnent.” Rhoades v. Penfold, 694 F. 2d

1043, 1048 (5th Gr. 1983) . Making a
determ nation of whether the sane nucleus of
operative facts is present requires that the court
anal yze “the factual predicate of the clains
asserted.” Eubanks, 977 F.2d at 171.

Peoples State argues that General Electric

shoul d have asserted its claim of a security
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Interest in the Al ba and Pear|l novabl es at any of
t he bankruptcy proceedings, nanely the ranking
adversary proceeding, in opposition to the Oder
of Abandonnent, Auction and Accounting, or the
Mar shal i ng Adversary Proceedi ng.

However, General Electric's clainm of paynent
of a thing not due cane into existence only after
proceeds of the auction, at which the property of
Al ba and Pearl was sold, were delivered in full to
Peopl es State. So, at the tine of the ranking
adversary proceedi ng*® and the Bankruptcy Court’s
Order of Abandonnent, Auction and Accounting, * the
di stribution of the Novenber 2001 aucti on proceeds
that gave rise to General Electric’ s clainm had not
yet occurred. Thus, General Electric did not have

a paynent of a thing not due clainm agai nst Peopl es

¥ The ranking adversary proceedi ng was held in August 2001.

¥ The Order of Abandonnent, Auction and Accounting was
i ssued in Cctober 2001.
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State to assert at the tine of those proceedi ngs.

See Blair v. Gty of Geenville, 649 F. 2d 365, 368

(5th CGr. 1981)(res judicata does not preclude an
action based upon events occurring after the final
judgnent that is touted as the bar to the claim.

Furt hernore, though the marshaling adversary
proceeding post-dated the auction and the
di stribution of the proceeds thereof, the same
claimor cause of action as the one presented in
the case at bar was not involved. | n January
2002, before the parties discovered in Decenber
2002 that sone of the auctioned novabl es bel onged
to Pearl and Al ba (as opposed to Ark-La-Tex),
General Electric brought what it characterized as

a petition to marshal assets.?® In this petition,

' The marshaling adversary proceeding was instituted in

January 2002, whereas the auction occurred in Novenber 2001.
16 Marshal ing of assets is an equitable doctrine designed

to pronote fair dealing and justice. Meyer v. U S., 375 U S

233, 237 (1963). It “rests upon the principle that a creditor

having two funds to satisfy his debt may not, by his application

of themto his demand, defeat another creditor, who nay resort to
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It asked the bankruptcy court to require Peoples
State to share with General Electric the proceeds
fromthe sale of a piece of Ark-La-Tex' s i movabl e
property, upon which Peoples State held a
nor t gage. Because Ceneral Electric held no
security interest in the immovable, however, it
was not entitled to petition, as a junior secured
creditor, for the proceeds of that particular
asset. As the Trustee correctly pointed out when
def endi ng agai nst General Electric’s marshaling
claim since Ceneral Electric had no contractual
security interest in the inmmovable, its petition
to have Peoples State share the proceeds of its

sale wth CGeneral Electric was actually an ill-

only one of the funds.” |d. at 236 (quoting Sowell v. Federal
Reserve Bank, 268 U.S. 449, 456-57 (1925)). In other words,
“[1]ts purpose is to prevent the arbitrary action of a senior
I'ienor fromdestroying the rights of a junior lienor or a
creditor having less security.” 1d. at 237. A junior |ienholder
may only invoke this doctrine if it will not operate as a
detrinment upon other creditors. John W Stone G| Distributor,
Inc. v. MV M. W Bruce, 752 F.2d 184, 187 (5th G r. 1985).
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concei ved request for relief under the doctrine of
constructive trust for which it had no grounds.
Therefore, when the bankruptcy court rejected
General Electric’s so-called marshaling of assets
claim its judgnent did not operate as a res
judicata bar to General Electric’'s suit to be
restored to the auction proceeds of Alba and
Pearl’s novables that were paid in error to
Peopl es State. The ill-fated marshaling or
constructive trust action was based upon an
entirely different, and m sconcei ved, transacti on,
set of facts, or claim from those presented in
General Electric's current, legitimte claim of
paynent of a thing not due in which it seeks to
recover the auction proceeds that had been paidto
Peoples State because of the parties’ nutual
error. Accordingly, we see no error in the

bankruptcy and district courts’ j udgnent s
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enforcing General Electric’s clai munder Loui si ana
Cvil Code article 2299 against Peoples State to
be restored to the anount not owed that was paid
to Peopl es State.

2. Conpul sory Countercl ai m’

Nor is Ceneral Electric’'s claim barred as a
conpul sory counterclaim Rule 13 of the Federal
Rul es of G vil Procedure provides:

(a) Conpul sory Counterclains. A pleading

shall state as a counterclaim any claim

which at the tinme of serving the pleading
the pleader has against any opposing
party, if it arises out of the transaction

or occurrence that is the subject matter

of the opposing party’s claimand does not

require for its adjudication the presence

of third parties of whomthe court cannot

acquire jurisdiction.

FED. R QGv. P. 13(a). For the sane reasons that

General Electric’ s claimof paynent of a thing not

" Federal |aw applies to deternmine this claim See Hanna v.
Pluner, 380 U S. 460 (1965). “The broad command of Erie [iS]
identical to that of the Enabling Act: federal courts are to
apply state substantive | aw and federal procedural law” [d. at
466.
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due is not precluded under the principles of res
judicata, neither is it barred as a forfeited
conpul sory countercl aim

D. Judici al Estoppel 8

Peoples State’s next argunent, that judicial
est oppel prevents CGeneral Electric’s recovery, is
al so unavailing. W agree with the courts bel ow
that General Electric’s claimis not barred by
judi ci al estoppel.

The doctrine of judicial estoppel prohibits
parties from deliberately changing positions
according to the exigencies of the nonent; it is
designed to protect the integrity of the judici al

pr ocess. New Hanpshire v. Mine, 532 U S 742,

B“ITGenerally, this Crcuit considers judicial estoppel
matter of federal procedure’ and therefore applies federal |aw
: [ T] he application of federal |aw concerning judicial
estoppel is appropriate in this case because both suits filed by
[the plaintiff] ended up in federal court and it is the federal
court that is subject to manipulation and in need of protection.”
Hall v. GE Plastic Pacific PTE Ltd., 327 F.3d 391, 395-96 (5th
Cr. 2003).

a
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750 (2001) (citing Edwards v. Aetna Life Ins. Co.,

690 F.2d 595, 598 (6th Cir. 1982)); United States

v. MCaskey, 9 F.3d 368, 378 (5th Gr. 1993).

Judi ci al estoppel is an equitable doctrine invoked
by the court within its sound discretion. | d.

(citing Russell v. Rolfs, 893 F.2d 1033, 1037 (9th

Cr. 1990)).

Courts enploy several factors in determning
whet her to apply the doctrine: (1) whether the
party’s later position is clearly inconsistent
wWth its earlier position; (2) whether the party
has succeeded i n persuadi ng a court to accept that
party’'s earlier position; (3) whether the party
seeking to assert an inconsistent position would
derive an unfair advantage or inpose an unfair
detrinent on the opposing party if not estopped.

New Hanmpshire v. Mine, 532 U S. 742, 750-51

(2001) .
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Peoples State argues that two courses of
conduct by General Electric support our invoking
judicial estoppel here. First, because Ceneral
Electric, in an earlier adverse bankruptcy
proceedi ng between it and anot her creditor of Ark-
La- Tex, *® contended that all of the non-titled
novabl es sold at the auction belonged to Ark-La-
Tex, Peoples State points out that General
El ectric’s current posi tion, i.e., t hat

$322, 208. 62 of the non-titl ed novabl es sold at the

¥ Ark-La-Tex had instituted a Ranking Adversary Proceeding
to determne the priority of its various creditors, including
Peopl es State and General Electric. The court ultimately held
Peoples State to be the highest-ranking creditor of the Debtor.
Initially, a non-party to this suit, G tizens National, had held
this position but relinquished it to General Electric by entering
a subordination agreenent with that entity. Subsequently, when
transferring its security interest to Peoples State, Citizens
National negligently failed to divul ge the existence of the
subordi nati on agreenent. Therefore, General Electric lost its
first-ranking position and brought Citizens National into the
Ranki ng Adversary Proceeding through a third-party denmand.
Ceneral Electric argued that Ctizens National was liable to it
for the full anpbunt of the auction proceeds that were delivered
to Peoples State. GCeneral Electric’s position was that all the
non-titled novabl es sold at the auction bel onged to Ark-La-Tex
and that but for Ctizens National’s negligence, it would have
held the first-ranking security interest in that property and
woul d have been able to recover the full proceeds.
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auction belonged to Alba and Pearl, is “clearly
I nconsistent withits earlier position.” However,
the other two factors required for the invocation
of judicial estoppel are not fulfilled. GCeneral
Electric was not successful in persuading the
Bankruptcy Court to accept its earlier position
that all of the non-titled novabl es belonged to
Ar k- La- Tex. The Bankruptcy Court ruled that
$322, 208. 62 of the non-titled novabl es sold at the
auction belonged to Alba and Pearl.? Further,
allow ng General Electric to assert its current
position will not result in an unfair advantage
for General Electric or an unfair detrinent for
Peoples State. It will only place the parties in
t he position they shoul d have occupi ed i nmedi ately

foll om ng the auction.

2 This is the only occasion on which ownership of the Al ba
and Pearl non-titled novables was either at issue or adjudicated
in the prior Ark-La-Tex bankruptcy proceedi ngs.
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Second, Peoples State argues that General
El ectric never asserted, in any of the bankruptcy
proceedi ngs, that the non-titl ed novabl es bel onged
to the Alba and Pearl and proceeded on the
unspoken assunption that all of the non-titled
novabl es were owned by the Debtor. As such,
Peopl es State argues that General Electric’s claim
I's barred by judicial estoppel. Though this is an
accurate characterization of General Electric's
behavior, this is not grounds for judicial
est oppel, because this is not a “position taken”
or an “argunent made” by GCeneral Electric that
woul d trigger judicial estoppel. Furthernore, “it
may be appropriate to resist application of
judicial estoppel ‘when a party’s prior position
was based on inadvertence or mstake.'” New

Hanpshire v. Miine, 532 U S. 742 (quoting John S.

Cark Co. v. Faqggert & Frieden, P.C., 65 F. 3d 26,

29



29 (4th Cir. 1995)(explaining that the vice that
judicial estoppel is designed to prevent is the
“col d mani pul ation” of the courts to the detri nent

of the public)); Jethroe v. Omova Solutions,

Inc., 412 F.3d 598 (5th Gir. 2005).
1. O ains Addressed at Full Trial

Next we turn to the Peoples State’'s cl aim of
detrinental reliance, which was litigated at a
trial on the nerits.

St andard of Revi ew

The existence of a prom se, and the

reasonabl eness vel non of reliance on a prom se if

t here was one, are essentially questions of fact.

Carter v. Huber & Heard, Inc., 95-142 (La. App. 3d

Cr. 5/31/95), 657 So.2d 409, 412. Therefore, the

standard of review is clear error. El enenti s

ChromumL.P. v. Coastal States Petrol eumCo., 450

F.3d 607, 613 (5th Cir. 2006).
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Anal ysi s

Peoples State argues that the |ower court
erred inruling that Peoples State did not rely to
its detrinent on representations nmade by Ceneral
Electric in the various bankruptcy proceedi ngs.

The theory of detrinental reliance is codified
in Louisiana Civil Code article 1967, which, in
pertinent part, provides: “A party may Dbe
obl i gated by a prom se when he knew or shoul d have
known that the promse would induce the other
party torely onit to his detrinent and the ot her
party was reasonable in so relying.” La. G v.
Code Ann. art. 1967.

It is difficult to recover under the theory of
detrinental reliance, because such a claimis not

favored in Loui siana. Moy v. Harris Mnagenent

Corp., 04-2657 (La. App. 1st Cr. 12/22/05), 928

So. 2d 140, 145;: WIlkinson v. WIKkinson, 323 So. 2d
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120, 126 (La. 1975); Barnett v. Bd. of Tr. for

State Coll. & Univs., 00-1041 (La. App. 1st GCrr.

6/22/01), 809 So. 2d 184, 189. Detri nment al
reliance clains nust be exam ned carefully and

strictly. My, 928 So.2d at 145 (citing Kibbe v.

Lege, 604 So.2d 1366, 1370 (La. App.3d Cr.
1992)). The doctrine of detrinental reliance is
designed to prevent injustice by barring a party
fromtaking a position contrary to his prior acts,
adm ssions, representations, or silence. Id.

(citing Suire v. lafayette Gty-Parish Consol.

Gover nnent, 04-1459 (La. 4/12/05), 907 So.2d 3,

58-59).

To establish detrinental reliance, a party
must prove the follow ng by a preponderance of the
evi dence: (1) a representation by conduct or word;
(2) made in such a manner that the prom sor should

have expected the promsee to rely upon it; (3)
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justifiable reliance by the promsee; and (4) a
change in position to the promsee’ s detrinent
because of the reliance. Suire, 907 So.2d at 59.

Peopl es State cannot establish a cognizable
detrinmental reliance claim here. First of all,
General Electric nade no representation to Peopl es
State. | nstead, it, in error, tacitly accepted
that Ark-La-Tex owned the disputed property.
Typi cal ly, successful detrinental reliance clains
are based upon prom ses nmade to the clainmant by
the other party. 2 Addi tionally, Gener al
El ectric’s acceptance was, if anything, a |egal
posi tion, not t he t ypi cal factual
m srepresentation found in detrinental reliance

cases. %2

% See Aiver v. Central Bank, 26,932 (La. App.2d Cr
5/10/95), 658 So.2d 1316, 1323 (“Plaintiffs produced no evi dence
toillustrate a prom se made by Central Bank in their favor.”).

2 See, e.0., Mrris v. Friednman, 94-2808 (La. 11/27/95), 663
So.2d 19, Mller v. Mller, 35,934 (La. App.2d Gr. 5/8/02), 817
So. 2d 1166; Wite v. Entergy GQulf States, Inc., 03-2074 (La.
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Even assum ng arguendo that General Electric’s
conduct constituted a representation, Ceneral
Electric had no expectation that its mstaken
acqui escence, evidenced solely by its |egal
position, would be relied upon by Peoples State.
And even iif it did, Peoples State was not
reasonable in so relying on that tacit acceptance
as conveying such a representation. I n
determ ning justifiablereliance, courts generally
|l ook to the reasonableness of that reliance.
Under Loui siana | aw, reasonabl eness is determ ned
by exam ning factual circunstances, one of which
is the commercial sophistication of the party

asserting the claim \Walter Craft Mgnt., L.L.C

v. Mercury Marine, 361 F. Supp. 2d 518 (M D. La.

2004); Acadeny Mortgage Co. v. Barker, Boudreaux,

Lany & Fol ey, 96-0053 (La. App. 4th Cr. 4/24/96),

App. 4th Cr. 6/16/04), 878 So.2d 786; Barnett v. Board of
Trustees for State Coll eges and Universities, 809 So.2d 184.
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673 So. 2d  12009. Peoples State, as a
know edgeabl e banking institution, is presuned to
be commercially sophisticated, and its reliance
upon a |legal position, taken by CGeneral Electric
in earlier proceedings as constituting a
representation to it that Ark-La-Tex owned the
novabl es, is not reasonabl e.
I11. Evidentiary Ruling

Finally, we turn to Peoples State’s argunent
t hat the Bankruptcy Court erred in not allowing it
to introduce evidence that Pearl and/or Al ba were
shell corporations of Ark-La-Tex, i.e., that the
three juridical persons constituted a single
busi ness enterprise. According to the Bankruptcy
Court, such evidence was irrelevant to the issues
in the case at bar.

W find that the Bankruptcy Court did not

abuse its discretion in nmaking this ruling. Even
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had this evidence been marginally relevant, the
Bankrupt cy Court reasonably coul d have excluded it
under Rule 403 of the Federal Rules of Evidence.
That rul e provides:
Al t hough rel evant, evidence may be
excluded if its probative value is

substantial ly outwei ghed by the danger of
unfair prejudice, confusion of the issues,

or m sl eadi ng t he jury, or by
consi derations of wundue delay, waste of
tinme, or needl| ess presentation of

cunul ati ve evi dence.

FED. R EVID. 4083. In the instant case, the
probative value of this evidence is substantially
out wei ghed by the danger of confusion of the
| ssues, and by considerations of undue delay and
waste of tine.

Under Louisiana law, a juridical person's
personality is distinct fromthat of its nenbers.
See La. CGv. Code Ann. art. 24. Al so, t he
busi ness affairs of a juridical person are its

own, thereby precluding the inposition of
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liability upon another natural or juridical person
for the obligations of a juridical person. See
LA. REv. STAT. ANN. 8§ 12:93(B). In sone situations,
however, the corporate entity may be di sregarded

to inpose liability upon: (1) a sharehol der of the

juridical person, i.e., “piercing the corporate
veil;” or (2) an affiliate of the juridical
person, i.e., “single business enterprise.” See

8 Aenn G Mrris and Wendell H. Hol nes, Loui Si ana

Gvil Law Treati se: Busi ness Organi zations 8

32.01 (1999).

Typically, the veil piercing theory is
| npl enented to disregard the concept of corporate
separ ateness when a juridical person is used to
“def eat public convenience, justify wong, protect

fraud, or defend crine.” Smth v. Cotton’s Fl eet

Serv., Inc., 500 So.2d 759, 762 (La. 1987); see

also 1 Fletcher Cyc. Corp. 8 41. Likew se, when
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a group of affiliated corporations constitutes a
singl e business enterprise, a court may “di sregard
t he concept of corporate separateness and extend
liability to each of the affiliated corporations”
for the purpose of preventing fraud or achieving

equity. Brown v. Auto. Cas. Ins. Co., 93-2169

(La. App. 1st Cr. 10/7/94), 644 So. 2d 723, 727,

Lee v. dinical Research Gr., 04-0428 (La. App.

4th Cr. 11/17/04), 889 So.2d 317, 323; see also

1 Fletcher Cyc. Cor p. § 41. 30. These
justifications for disregarding a corporate entity
are not alleged or relied upon in the instant
case. Nowhere is there any allegation or
i ndication of any public inconvenience, wong,
fraud, crinme, or anything else of that nature;
neither is there a need to use these corporate
piercing doctrines to achi eve equity.

This case is sinply one in which three
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separate juridical persons (Ark-La-Tex, Al ba, and
Pearl) entered into wvalid, | egal security
agreenents with two different creditors (nanely
Peopl es State and General Electric). There is no
al l egation or showi ng that either secured creditor
was damaged, disadvantaged, or delayed in the
enforcenent of its rights against the affected
assets of the juridical entities by their inter-
corporate or juridical person practices or
busi ness arrangenents. Peoples State sinply seeks
to utilize the single business enterprise theory
to create for itself an additional security
interest, for which it did not contract, in non-
titled novabl es of Pearl and Al ba, in an effort to
prime the valid, first-ranking security interest
hel d by CGeneral Electric. Absent any allegation
of wongdoing, we decline to inplenent such an

extraordinary disregard of the separate | egal
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personalities of corporate and juridical entities
in this case.

Concl usi on

For these reasons, we affirm the judgnent of
the district court.

AFFI RVED.
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