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Def endants appeal their convictions and sentences for drug
rel ated offenses. Eric German argues that the district court
abused its discretion in denying his notion for a continuance, and
that his within-guidelines sentence i s unreasonable in |ight of the
section 3553(a) factors. Ri chard Jackson argues that there is
i nsufficient evidence to support his conviction for conspiracy to
distribute crack and that the district court legally erred in

ruling that suppression is not a renedy for violations of the



pen—trap statute. He also argues that the district court abused
its discretion in denying his notion for a continuance and that the
district court erredin calculating his drug quantity. Finally, he
argues that his within-guidelines sentence i s unreasonable in light
of the 3553(a) factors. Felicia Smth argues only that her wthin-
gui delines sentence is wunreasonable in light of the 3553(a)
factors. W affirm
I

By the evidence, defendant Eric German regularly bought
cocaine by the kilo at the Downtown Collision Shop on Cak diff
Street in Dallas, drove it honme to Louisiana, turned some into
crack, and sold both throughout North Louisiana. He lived with his
girlfriend, Defendant Felicia Smth, who often hel ped out, buying
baki ng power, and acconpanying him on pickups and deliveries.
State’s witness Kelvin Gay was Eric German’s right-hand nan.
Before Kelvin Gay was convicted in 2001 on drug charges, he
distributed | arge quantities of crack and cocaine for Eric Gernman.
Eric German paid for Gay’s defense in 2001, and regularly sent him
nmoney while he was in prison. Cerman also helped Gay earn a
downward departure by fabricating stories about drug deal ers that
they knew, and even setting up a dealer on Gay’s behalf. For his
substantial assistance, Gay's sentence was reduced to thirteen
years, six nonths.

While Kelvin Gay was in prison, Defendant Richard Jackson
covered his turf, selling crack for Eric German i n anpunts varying
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from9 to 18 ounces. A governnent informant made five controlled
purchases of crack fromJackson between Decenber 2003 and April of
2004. Pen register records at trial indicated that 273 phone calls
wer e made between Jackson and Gernman during the nonths of January
t hrough April of 2004.

I n August of 2004, police officers tailed German and Smth
while on their drug runs —a neeting with a tow truck, a visit to
an apartnment conplex, and an exchange of packages at a car wash.
Eventually, German and Smith violated the traffic code. Oficers
pul | ed themover, got consent to search the car, and found one kilo
of cocaine in the engine conpartnent. O ficers next got a warrant
to search a second car that the couple had |eft at the apartnent
conplex, and found in its engine conpartnent both crack and
cocai ne. At the station, CGerman waived his Mranda rights and
admtted the details of his crime, including the nanmes of his
supplier and distributors.

When Kelvin Gay’s paynents from German stopped com ng, he
turned state’ s evidence, agreeing to testify against Eric CGernan,
Felicia Smth, and R chard Jackson. For his cooperation, his
sentence was reduced to tinme served. Kelvin Gay’s girlfriend,
Dommmeaka G een, who had pleaded guilty to drug charges, also
agreed to testify.

The case went to trial on the Third Superseding |ndictnent

chargi ng one count of conspiracy to distribute cocaine (Count 1),



one count of conspiracy to distribute crack cocai ne (Count 2), and
one count of conspiracy to distribute marijuana (Count 3), al

in violation of 21 U S.C. 88 841(a) and 846. Each defendant was
also charged with seven counts of possession with intent to
distribute either cocaine or crack cocaine in violation of 21
US C 8§ 841(a) (Counts 4 - 10).

Cerman was charged with one count of possession of a firearm
during and in relation to a drug trafficking crinme in violation of
18 U S.C. 8 924(c)(1) (Count 11) and one count of conspiracy to
commt noney |laundering in violation of 18 U.S. C. 8 1956 (Count 12).
Three additional counts of forfeiture were charged agai nst Gernman
in Counts 13, 14 and 15 in connection with the drug distribution
of fenses, the noney |aundering offense and the firearm offense
(Counts 13 - 15).

Over denials by the prosecution, CGerman insisted that he had
been given imunity for all crimes prior to 2002 in exchange for
his cooperation in setting up the dealer on Gay’s behalf. Then,
five days before trial, the governnent notified German that it did
i ndeed have evidence of his cooperation, though it still denied
that he was given imunity. On the eve of trial the governnent
pr oduced:

(1) Anmeno fromthe AUSA in Kelvin Gay’s case which identifies the
drug dealer that was set up as a result of German’s cooperation

(2) The identity of an FBlI agent in Texas to whom Gernman was
referred for cooperation by the FBI in Louisiana; (3) A transcript
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of a recent interview with Kelvin Gay corroborating Gernman and
listing a new cast of characters in the conspiracy that Gay was
prepared to nane at trial, characters which the governnent woul d
argue were fabricated at the tinme to earn a reduction in his
sentence; and (4) An FBI agent who asserted that German first cane
to the FBI's attention when he offered to provide cooperation on
behal f of Kelvin Gay.

Cerman noved for a continuance, a notion joined by his co-
defendants. The district judge heard argunent and testinony from
governnent agents denying that immunity was ever offered. The
district court denied the notion for continuance, ruling that none
of the information provided to defendants gave rise to a clai mthat
a federal agent had granted immunity. The district court revi ewed
Kelvin Gay’'s conplete file, including grand jury evidence, and
concl uded that “there was nothing excul patory to any defendant in
it” and that it was “in al nost perfect conformty” w th governnent -
agent testinony.

Cerman then argued that the prosecutors production of the file
wth information on Kelvin Gay was untinely. The district court
di sagreed, ruling that the i npeachnent i nformati on about Kel vin Gay
havi ng been provi ded before the cross-exam nation of the w tness,
was tinmely. The court further ruled that defendants had tinme to
make effective use of the inpeachnent evidence at trial.

After an eight-day trial, the jury found Eric German guilty of
Counts 1, 2, 4, 5, and 12 and not guilty of Count 3. The jury found
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Felicia Smth guilty of Counts 1, 2, and 4 and not guilty of Count

5. The jury found R chard Jackson guilty of Counts 2 and 6 - 10.

|1

Jackson first attacks the sufficiency of the evidence for his
conspiracy conviction, arguing that norational trier of fact could
have found the essential elenents of that offense beyond a
reasonabl e doubt.! In reviewing a conviction for sufficiency, we
accept all reasonable inferences and credibility choices that
support the jury’'s verdict.?

The essential elenents of a drug conspiracy are that Jackson
(1) agreed with at | east one other person; (2) possessed with the
intent to distribute a controlled substance; (3) knew the
conspiracy existed; and (4) participated intentionally in the
conspiracy.?

The evidence against Jackson is considerable. First, an
informant testified about five purchases of crack cocaine from
Jackson between Decenber 16, 2003 and April 13, 2004. Second,
there is evidence of frequent phone contact between Jackson and
Cerman, including 273 phone calls over a period of four nonths in

2004. This evidence takes the form of both phone records pulled

United States v. Brugnman, 364 F.3d 613, 615 (5'" Gir. 2004).
2United States v. Conzales, 866 F.2d 781, 783 (5" Gir. 1989).

SUnited States v. Rena, 981 F.2d 765, 771 (5'" Gir. 1993); 21 U.S.C. §
841(a) & 846.



from German’s trash and pen register evidence. Third, a drug
| edger was pulled from German’s trash that referenced a person
named “Black.” Kelvin Gay then testified that Jackson’s street
name was “Black.” And fourth, Kelvin Gay testified that German
told him that Jackson had taken over Gay’'s turf while he was in
prison. Gay also described drug transactions wth Jackson
i nvol ving as nuch as 18 ounces of crack.

Jackson asks us to ignore Gay's testinony as incredible,
argui ng that Gay and Jackson were not on the street at the sane
tinme. Yet Gay was out of prison from Novenber of 2000 through
Cct ober 2001, a period about which he testified. The determ nation
of wtness credibility is the province of the jury, and we will not
disturb its finding unless the witness asserted “facts that the
W t ness physically coul d not have observed or events that coul d not
have occurred under the |aws of nature.”* We accept the jury’'s
beyond a reasonable doubt finding as rational. On review of
Jackson’s challenge to the sufficiency of the evidence, we affirm
hi s convicti on.

1]

Jackson next argues that the district court legally erred in
ruling that there is no suppression renedy for violations of the
pen—trap statute. Jackson argued that pen-regi ster evi dence, which

recorded only phone nunbers dialed from Jackson’s and German’s

“United States v. Bernea, 30 F.3d 1539, 1552 (5'" Cir. 1994).
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phones, was obtained in violation of the pen-trap statute, 18
U S C 3122. Proceeding without a hearing, the district court
denied Jackson’s notion to suppress, ruling that even if a
statutory violation had occurred, suppression was unavail able
because the Fourth Amendnent is not inplicated by a pen register.

We agree. In Smth v. Maryland the Suprene Court held that
the non-content surveillance of a pen register is an insufficient
i nvasion of privacy to inplicate the Fourth Anmendnent.®> Jackson
concedes this, but urges us to “fashion as a renedy for breach of
the statute the exclusion of evidence obtained wthout conplying
with the statute.”

The governnent replies that in Kington we held that the
suppression renedy i s avail abl e for constitutional violations only,
citing a footnote which explains that “[t]he Suprenme Court has
expressly rejected the idea that ‘a federal court should use its
supervi sory power to suppress evidence tainted by [even] gross
illegalities that did not infringe defendant's constitutional

rights.’”®

5442 U.S. 735 (1979).

SUnites States v. Kington, 801 F.2d 733, 737 (5" Cir. 1986); United
States v. Payner, 447 U. S. 727, 734 (1980).
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Al t hough generally supported by case law,’ such a sweeping
conclusion is far from clear. In MIler v. United States, the
Suprene Court excluded noney seized by federal officers because
they violated 18 U S.C. 8§ 3109 by breaking through a door w thout
indicating their authority and purpose to arrest.® Later in
Caceres, the Suprene Court refused to exclude evidence obtai ned by
an | RS agent who recorded a phone call, explaining that “[s]ince no
statute was violated by the recording of respondent's
conversations, this Court's decisionin MIller v. United States is
i kewi se inapplicable.”?®

What is clear, however, is that in statutory cases like this
one, Congressional intent controls.?° | ndeed, “[w] here Congress

has both established a right and provided exclusive renedies for

"United States v. Harrington, 681 F.2d 612, 612 (9th Gir. 1982) (“There
nust be an exceptional reason, typically the protection of a constitutiona
right, to invoke the exclusionary rule.”); United States v. Hensel, 699 F.2d
18, 29 (1st Cir. 1982) ("The exclusionary rule was not fashioned to vindicate
a broad, general right to be free of agency action not 'authorized by |aw,
but rather to protect specific, constitutionally protected rights."); United
States v. Ware, 161 F.3d 414, 424 (6'" Cir. 1998) (“Wiile the exclusionary
rule has been applied to renedy statutory violations, these cases typically
i mplicate underlying constitutional rights such as the right to be free from
unr easonabl e search and seizure.”); see also United States v. Thonpson, 936
F.2d 1249, 1251 (11th Gr. 1991). Moreover, even in constitutional cases the
Suprenme Court has recently cautioned agai nst expandi ng the exclusionary rule,
enphasi zi ng that suppression is a "last resort" that generates "substanti al
soci al costs." Hudson v. Mchigan, 126 S.C. 2159, 2163 (2006).

8357 U.S. 301 (1958). But see Thonpson, 936 F.2d at 1251 (arguing that
this statute inplicates underlying Fourth Amendnent rights).

SUnites States v. Caceres, 440 U.S. 741, 755 n.21 (1979).

United States v. Kington, 801 F.2d 733, 737 (5th Cr.1986).
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its violation, we would encroach upon the prerogatives of Congress
were we to authorize a renedy not provided for by statute.”?!

Jackson has identified no statutory provision enpowering this
court to suppress evidence collected in violation of the pen-trap
statute. Yet the pen-trap statute provides for fines and
i mprisonnment for know ng violations.?!? In contrast, the wire-tap
statute specifically provides for an exclusionary renmedy when the
statutory requirements are not nmet.*® In our case, Congress has
determned that the benefits of an exclusionary rule do not
outweigh its substantial social costs.

The El eventh Circuit agrees. |In Thonpson, relying in part on
our Kington decision, it refused to extend the exclusionary ruleto
statutory violations of the pen-trap statute. W join our sister
circuit in concluding that the district court properly denied
Jackson’s notion to suppress as a matter of |aw.

|V

Eric German and Richard Jackson next argue that the district

court abused its discretion in denying their notion for a

conti nuance, whi ch woul d have all owed themto obtai n nore docunents

YUnited States v. Frazin, 780 F.2d 1461, 1466 (9th Gir.1986); see al so
Unites States v. Ware, 161 F.3d 414, 424 (6'" Gr. 1998) (“Generally, when
Congress has designated a specific remedy for violation of one of its acts,
courts shoul d presune that Congress has engaged in the necessary bal anci ng of
interests to determne the appropriate penalty.”).

1218 U.S.C. § 312(c). Conpare this with the wiretap statute, which does
provi de for an exclusionary remedy. 18 U. S.C. 88 2515, 2518(10)(a).

1318 U.S.C. §§8 2515, 2518(10)(a).
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with which to i npeach Gay, and which m ght have turned up evi dence
of immnity. Trial judges have broad discretion in deciding
requests for continuances, and we review only for an abuse of that
di scretion resulting in serious prejudice.?

Such abuse has not been shown. The district court exam ned
the file and ruled that it contai ned nothing excul patory. And even
now defendants can identify no evidence that m ght have hel ped
their case. They raise only the specul ative argunent that the
district court’s ruling “robbed [ German] of tinme to i nvestigate the
possibility of additional inconsistent statenents.” What we do
know i s that the defendants nmade good use of Gay’'s file at trial,
i npeaching his credibility as a convicted drug-dealer who had
changed his story to shorten his prison tine.

Cerman continues to hint that he was granted i munity and t hat
a conti nuance woul d have uncovered this agreenent. After hearing
testinony fromseveral AUSAs, the district court disagreed, ruling
that the defense could continue its investigation of German's
“Immuni ty” throughout trial. No notion for newtrial was filed on
the basis of new y-discovered evidence of immunity and no such
evidence is identified on appeal. Nei t her defendant has shown

prejudi ce. Hence, on reviewof the district court’s denial of the

14See United States v. Correa-Ventura, 6 F.3d 1070 (5" Gir. 1993)
(reviewi ng for abuse of discretion).

®United States v. Correa-Ventura, 6 F.3d 1070, 1074 (5'" Gr. 1993).
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defendant’s notion for a continuance, we affirm the judgnent of
convi cti on.
\%

Finally, all three defendants chall enge their sentences, each
arguing that their w thin-guideline sentences are unreasonable in
light of the 3553(a) factors. Jackson alone further argues that
the district court clearly erred in calculating his drug quantity.

Felicia Smth' s challenge is the nost conpelling, but fails.
She was sentenced to 292 nonths, the bottom of the advisory
gui deline range. As she notes, her role in the offense, largely
chauf feuring and buyi ng baking soda, was significantly |ess than
that of her co-defendants. At sentencing, her counsel pointed out
that Smth was “just a kid,” without so nuch as atraffic ticket in
her past, who refused repeated plea offers to avoid hurting the
father of her three-year-old child.

The district court considered these argunents and was unnoved.
The court ruled that “the guidelines adequately take into account
the seriousness of the offense for which she was found guilty,
which is also one of the concerns under Section 3553(a).” The
district court properly calculated Smth’s gui deline range, and her
resulting sentence is accordingly entitled to a presunption of

r easonabl eness. 16

16402 F.3d 511, 519 (5'" Gir. 2005).
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Eri c German and Ri chard Jackson al so urge this court to reduce
their sentences on the grounds that a | esser sentence woul d better
achieve the objectives listed in 3553(a). Ri chard Jackson was
sentenced to 360 nonths. Eric German was sentence to life. Each
argues that his prior conviction is either too mnor or too stale
to be included in his crimnal history score. The district court
consi dered and rejected Jackson’s argunent and GCerman’s argunent
wasn’t rai sed below. Both wi thin-guideline sentences are entitled
to a presunption of reasonabl eness.

Finally, Jackson argues that the district court clearly erred
in calculating his drug quantity by charging himw th nore drugs
than he could have reasonably foreseen when he joined the drug
conspiracy. W disagree. The informant Tim Adans testified that
Jackson supplied himw th crack in excess of the 50 grans charged.
Adans testified that when he made the controll ed buys, he saw a | ot
of crack in Jackson’s possession. He also told investigators that
while he was |iving with Jackson, he had seen other drug sales.
Gay testified that Jackson took over his turf while in prison,
receiving as nmuch as 9 to 18 ounces of crack fromGernman at a tine.
In addition to this testinony, the district court found that three
“trash pulls” suggested enough kil ogram wappers of cocaine and
baki ng soda to connect 1500 grams of crack to the conspiracy during

the tinme that Jackson was a nenber. Jackson has not persuaded us

YUnites States v. Mares, 402 F.3d 511, 519 (5'" Gir. 2005).
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that this conclusion is clearly erroneous. The convictions and
sentences of German, Smth, and Jackson are

AFF| RMED.
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