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Kennet h Eugene Foster was convicted in Texas state court of
capital nmurder during the course of a robbery in 1996 and sent enced
to death. The district court granted conditional habeas relief on
Foster’s claimed wunconstitutional sentence under the Eighth
Amendnent, as construed in Ennund v. Florida, 458 U S. 782, 797-800
(1982), and Tison v. Arizona, 481 U. S. 137 (1987), because the jury
did not nmake the requisite factual findings: (1) whet her Foster
acted with reckless indifference to human life; and (2) whether he
pl ayed a major role in the activities leading to the nurder. For
Foster’s remaining 11 clainms, the court denied relief and a

certificate of appealability (COA). See 28 U S.C. 88 2253, 2254.



The St ate appeal s the conditi onal habeas-relief. Subsequent
to our recent denial of Foster’s COA request, Foster v. Dretke,
No. 05-70016, 2006 W. 616980 (5th Cr. 13 Mar. 2006), petition for
cert. filed, (U S. 7 June 2006) (No. 05-11488), Foster requested
anot her COA to pursue a stand-al one actual —i nnocence claim In so
doing, he maintained a COA request for that claim had been
i nadvertently omtted fromhis initial COA request. Oal argunent
addressed the State’s appeal and the extrenely bel at ed COA request.

COA DENI ED; conditional habeas relief granted by the district
court VACATED; habeas relief DEN ED.

| .

On the evening of 14 August 1996, Foster and three others —
Mauriceo Brown, DeWayne Dillard, and Julius Steen — enbarked on
arnmed robberies around San Antoni o, Texas, beginning with Brown’s
announci ng he had a gun and aski ng whet her the others wanted to rob
people: “I have the strap, do you all want to jack?”. During the
guilt/innocence phase of Foster’s trial, Steen testified he rode in
the front seat, |ooking for potential victins, while Foster drove.

Steen and Brown testified to robbing two different groups at
gunpoint that night; the four nen divided the stolen property
equally. The crimnal conduct continued into the early hours of
the next day (15 August), when Foster began following a vehicle

driven by Mary Patri ck.



Patrick testified: she and M chael LaHood, Jr. were returning
in separate cars to his house; she arrived and noticed Foster’s
vehicle turn around and stop in front of M chael LaHood' s house;
Patri ck approached Foster’s vehicle to ascertain who was foll ow ng
her; she briefly spoke to the nen in the vehicle, then wal ked away
towards M chael LaHood, who had reached the house and exited his
vehicle; she saw a man with a scarf across his face and a gun in
hi s hand exit Foster’s vehicl e and approach her and M chael LaHood;
M chael LaHood told her to go inside the house, and she ran towards
the door, but tripped and fell; she | ooked back and saw t he gunman
poi nting a gun at M chael LaHood' s face, demandi ng his keys, noney,
and wal l et; M chael LaHood responded that Patrick had t he keys; and
Patrick heard a | oud bang.

M chael LaHood died from a gunshot wound to the head. The
barrel of the gun was no nore than six inches fromhis head when he
was shot; it was likely closer than that. Brown had simlarly
stuck his gun in the faces of sone of the night’s earlier robbery
victins.

Later that day, all four nmen were arrested; each gave a
witten statenment identifying Brown as the shooter. Brown admitted
bei ng the shooter but denied intent to kill. He testified that he
approached M chael LaHood to obtain Patrick’s tel ephone nunber and

only drew his weapon when he saw what appeared to be a gun in



M chael LaHood s possession and heard what sounded to himlike the
click of an automatic weapon.

In May 1997, Foster and Brown were tried jointly for capital
murder committed in the course of a robbery. The jury found each
guilty of that charge and answered the special issues at the
penal ty phase to i npose a death sentence for each

On direct appeal, Foster contended, inter alia: because he
did nothing nore than agree to conmt and participate in robberies,
his death sentence violated the Ei ghth Anmendnent; application of
Texas Penal Code 8 7.02(b) (conspiracy party liability) violated
the Sixth and Fourteenth Anmendnents to the Constitution; and the
trial court erred in refusing a jury instruction on the |esser-
i ncluded offense of aggravated robbery. The Texas Court of
Crim nal Appeals affirnmed Foster’s conviction and sentence.

The court held, inter alia: Foster’s sentence did not violate
the Constitution because, before convicting himof capital nurder
as a party, the jury had to determ ne he intended to pronote the
comm ssion of intentional nurder; alaw-of-the—parties instruction
under 8 7.02(b) is appropriate when no such charge is in the
i ndi ct ment because the statute describes attenpt to carry out, not
the offense of, conspi racy; and a |esser-included-offense
instruction was not warranted because nothing in the record would
permt a rational jury to find Foster guilty only of aggravated

robbery and not nurder in the course of a robbery. See Foster v.



State, No. 72,853 (Tex. Crim App. 30 June 1999) (unpublished)
(TCCA Opn.). Three judges dissented, and woul d have held, inter
alia, that Foster was entitled to a |esser—included-offense
instruction. 1d. at 33 (Mansfield, J., dissenting).

The Suprene Court of the United States denied a wit of
certiorari. Foster v. Texas, 529 U S. 1057 (2000).

In April 1999, before the conclusion of his direct appeal
Foster filed for state—-habeas relief. After holding evidentiary
hearings, the state-habeas court issued findings of fact and
conclusions of |aw, recommending denial of relief; the Court of
Crim nal Appeals denied relief in an unpublished order. Ex Parte
Foster, No. 50,823-01 (Tex. Crim App. 6 Mar. 2002).

The Suprenme Court again denied a wit of certiorari. Foster
v. Texas, 537 U.S. 901 (2002).

Foster presented 14 clains in his federal -habeas petition
i ncl udi ng the actual —i nnocence claimfor which he belatedly seeks
a COA from this court. Included with the petition were new
affidavits and other supporting evidence, and an evidentiary
hearing was requested. The State noved for sunmary judgnent. On
3 March 2005, the district court granted conditional habeas relief
as to sentencing for three clains and denied relief, as well as a
COA, for the remaining 11. Among other rulings, the requested

evidentiary hearing was denied and the State’s summary-judgnent



noti on was denied as noot. See Foster v. Dretke, No. SA-02-CA-301-
RF, 2005 U. S. Dist. LEXIS 13862 (S.D. Tex. 3 Mar. 2005).

Each si de appeal ed. To do so, Foster requested a COA fromour
court on two clainms. Foster, 2006 W. 616980, addresses the deni al
of that request.

1.

Review of this 28 U S.C. 8§ 2254 habeas proceeding i s subject
to the Antiterrorismand Effective Death Penalty Act of 1996, Pub.
L. No. 104-132, 110 Stat. 1214 (1996) (AEDPA). See, e.g., Penry v.
Johnson, 532 U S 782, 792 (2001). Before addressing the
condi tional habeas relief granted by the district court, we
consi der the bel ated COA request for a stand-al one actual -i nnocence
claim

A

Under AEDPA, Foster may not appeal the denial of habeas relief
unl ess he obtains a COA fromeither the district, or this, court.
28 U.S.C. 8§ 2253(c); Febp. R App. P. 22(b)(1); Slack v. MDaniel,
529 U. S. 473, 478 (2000). Under Federal Rule of Appellate
Procedure 22(b) (1), the district court nust first deci de whether to
grant a COA before one can be requested here. As noted, the
district court denied a COA for the claim Foster seeks to appeal
here.

(bt aining a COA requires “a substantial show ng of the denia

of a constitutional right”. 28 U.S.C § 2253(c)(2); e.g.,



MIler-El v. Cockrell, 537 U S. 322, 336 (2003); Slack, 529 U. S. at
483. For that requisite showing, an applicant wusually nust
denonstrate “reasonable jurists could debate whether (or, for that
matter, agree that) the [federal -habeas] petition should have been
resolved in a different manner or that the issues presented were
‘adequate to deserve encouragenent to proceed further’”.
MIler-El, 537 US. at 336 (quoting Slack, 529 U S at 484).
Were, as here, the district court’s habeas denial includes a
pr ocedur al ruling, as opposed to one on the underlying
constitutional claim the showi ng i s expanded. See Hall v. Cain,
216 F.3d 518, 521 (5th Cr. 2000). In that situation, the
appl i cant nust show jurists of reason woul d fi nd debat abl e whet her:
the habeas petition states a valid claim of the denial of a

constitutional right; and the district court’s procedural ruling
was correct. Id.

In determ ning whether to grant a COA, this court is, inter
alia, limted “to a threshold inquiry into the underlying nerit of
[ Foster’s] clains”. Mller-El, 537 U S at 327. “This threshold
i nqui ry does not require full consideration of the factual or | egal
bases adduced in support of the clainms.” 1d. at 336. Instead, the
court nust nmake “an overview of the clains in the habeas petition
and a general assessnent of their nerits”. |d. Because Foster was

“

convicted of capital nurder and received the death penalty, *“any

doubts as to whether a COA should issue nust be resolved in [his]



favor”. Hernandez v. Johnson, 213 F.3d 243, 248 (5th Cr.), cert.
deni ed, 531 U.S. 966 (2000).

For purposes of the mandated threshold inquiry, we recognize
that, in ruling on the nerits, the district court was required by
AEDPA to defer, with limted exceptions, to the state court’s
resolution of Foster’s clains. The exceptions provided by AEDPA
turn on the character of the state court’s ruling.

First, such deference is mandated both for questions of |aw
and for m xed questions of |aw and fact, unless the state court’s
“decision ... was contrary to, or involved an unreasonable
application of, clearly established Federal |aw, as determ ned by
the Suprenme Court of the United States”. 28 U S. C. 8§ 2254(d)(1);
see H Il v. Johnson, 210 F.3d 481, 488 (5th G r. 2000), cert
denied, 532 U S 1039 (2001). A state court’s decision is
“contrary to clearly established federal |aw under 8§ 2254(d) (1)
“If it reaches a legal conclusion in direct conflict with a prior
decision of the Suprenme Court or if it reaches a different
conclusion than the Suprene Court based on materially
i ndi stingui shable facts”. Mniel v. Cockrell, 339 F.3d 331, 337
(5th Gir. 2003), cert. denied, 540 U.S. 1179 (2004).

Second, such deference is required for the state court’s
“decision [unless it] was based on an unreasonabl e determ nati on of
the facts in [the] light of the evidence presented in the State

court proceeding”. 28 U S.C § 2254(d)(2). On the nerits,



pursuant to AEDPA, the state court’s factual findings are presuned
correct; in district court, Foster had “the burden of rebutting
[that] presunption ... by clear and convincing evidence”. 28
US C 8§ 2254(e)(1). This threshold inquiry is considered agai nst
the elenments for Foster’s claim Again, it is but one of the
procedures mandat ed by AEDPA for deciding whether a COA should be
gr ant ed.

As presented in state and federal court, Foster seeks a COA
for his claimhe is innocent, as proven by: Dillard s testinony
during a state-habeas evidentiary hearing; and an affidavit from
Steen presented for the first time during the federal-habeas
proceedi ng. Before addressing the request, we nust deci de whet her
to consider it because of its untineliness.

1

Foster’s initial COA request to our court was filed on 1 June
2005 and addressed two cl ai ns (neither concerned actual i nnocence).
On 29 June 2005, the State filed its opposition; it did not, of
course, address actual—-innocence, as Foster had not raised the
issue. Foster filed: a reply brief on 27 July 2005 for his COA
request; and a sur-reply on 11 Cctober 2005 to the State’s reply
brief regarding its appeal fromthe conditional habeas—-grant, in
whi ch he al so addressed his COA request. Neither of Foster’s reply
briefs addressed actual —i nnocence or clainmed he had inadvertently

failed to include that issue in his COA application. (It is assuned



that, in replying to the State’s briefs, Foster’s counsel read
them Qobviously, in doing so, he should have noticed an actual -
i nnocence cl ai mwas not addressed.)

Foster did not make this inadvertent-failure assertion until
after our 13 March 2006 COA-deni al . On 27 WMarch 2006,
approximately ten nonths after Foster’s initial COA application was
filed, Foster’s counsel filed a “Mtion for Consideration of
| nadvertently Omtted |Issue”, claimng that, while reading our 13
March COA denial, he “imediately noticed that the opinion
addressed only two issues; there was no nention regarding [the
actual -i nnocence clain]”. That notion stated: “Counsel ' s
fifty—page brief [for theinitial request] included twel ve pages of
argunent about whether a reasonable and fair jury would nore |ikely
have acquitted M. Foster in light of the accounts of Dwayne
Dillard and Julius Steen”; and this issue’s not being addressed in
the 13 Mrch COA-denial “alarned counsel”. Counsel then
acknow edged he had failed inthe initial applicationto submt the
portion of his brief addressing Dillard and Steen, and asked our
court to consider the omtted issue.

Pursuant to AEDPA, there is no limtations period
governing the filing of COA requests. O course, Foster’s 4 Apri
2005 notice of appeal satisfied the related limtations period for
filing an appeal. FeED. R ApPp. P. 4. In any event, in a situation

such as this, where Foster appeal ed the denial of relief on various

10



clains and requested a COA for that, he generally woul d have wai ved
any claimnot addressed in his COA application/brief.

Foster’s situation, however, is sonmewhat different than the
usual case where a party waives a claimby failing to raise it.
Here, counsel clainms he unintentionally failed to do so because he
filed the wong brief.

As noted, Foster’s initial COA request to our court was
deni ed. Cenerally, we would not consider this new request.
Because the State’s appeal is pending in our court, however, we
wll consider the COA request for the actual —i nnocence claim
Counsel in future cases are warned that, should they seek to
i kewi se raise “inadvertantly-omtted” COA requests, they may wel |
not be allowed to do so, for obvious reasons. |In this instance,
counsel s purported reasons for failing toinitially request a COA
on this issue are nothing short of inexcusable.

2.

Pursuant to a pl ea agreenent, Steen testified at trial agai nst
Brown and Foster; Dllard did not testify. Foster nmaintains
Dillard s testinony in the state-habeas proceeding and Steen’s
affidavit in the federal-habeas proceeding (clarifying Steen’s
trial testinony) denonstrate Foster’s actual innocence and
ineligibility for the death penalty.

As of the state-habeas evidentiary hearing, Dillard had

al ready begun serving a life-sentence for anot her capital murder he

11



commntted with Steen. Dillard testified: there was no agreenent
to comnmt robberies the night of Mchael LaHood's nurder; although
he (Dillard) provided the gun, he had nothing to do with the
robberies or the nurder; Foster was just the group's driver, not
the getaway driver; after the second robbery, Foster said he
wanted to stop, so Dillard took the gun back and believed no nore
robberies would be conmmtted that night; he directed Foster to
drive through the residential area where M chael LaHood |ived;
Foster stopped because a wonman flagged the car down and because
Steen told himto; there was no agreenent to rob M chael LaHood;
and, after Brown shot M chael LaHood, Foster tried to |eave but
Dillard would not let him

Steen’s affidavit in the federal-habeas proceedi ngs stated:
concerning his trial testinony that he “understood what was
probably fixing to go down” when Brown exited the vehicle at
M chael LaHood's residence, he understood, at that point (but not
before), what m ght happen; Steen did not think Foster knew what
was going to happen; there was no agreenent to commt robbery;
everyone was shocked after Brown shot M chael LaHood; and by
testifying at trial he needed to stay awake because he was “ridi ng
shot gun", he neant a person gets a “good viewin the front seat”,
not that riding in that position neans commtting robberies.

I n denyi ng habeas relief in March 2002, the Court of Crim nal

Appeal s did not address Dillard s testinony. Steen’ s affidavit, of

12



course, was also not nentioned, because it was presented for the
first time during federal -habeas proceedi ngs.

I n addressi ng Foster’s actual —i nnocence claim the district
court first noted Herrera v. Collins, 506 U S. 390, 400 (1993),
precludes that clainms being brought as an i ndependent ground for
habeas relief. Foster, 2005 U S. Dist. LEXIS 13862, at *40-42.
Rat her, the district court noted an actual —i nnocence cl ai m may be
used to rai se an ot herw se procedural | y—def aul ted habeas claim It
cited Schlup v. Delo, 513 U S. 298, 327 (1995), for the foll ow ng
pr oposi tion: “[Al petitioner seeking to surnmount a procedural
default through a show ng of ‘actual innocence’ nust establish it
is nore likely than not that, in [the] |ight of the new evidence,
no juror, acting reasonably, would have voted to find the
petitioner guilty beyond a reasonable doubt”. 1d. at *43.

The district court then stated: Dillard s new testinony and
Steen’s affidavit nerely repeat the sanme non-credi bl e assertions
made by Brown’s trial testinony and Foster’s statenents to police
(namely, that Brown exited the vehicle at M chael LaHood’ s house
only to get Patrick’s tel ephone nunber); and the jury rejected
Brown’s testinony by finding himguilty of capital nurder. The
court also stated the jury inplicitly rejected Foster’s clains to
police that: he was not involved in the night’s robberies; he had
no i dea Brown carried a gun when he approached M chael LaHood; and,

when Brown exited the vehicle, Foster did not think Brown was goi ng

13



to rob M chael LaHood. The court held: because Dillard s new
testinony and Steen’s affidavit nerely repeat testinony the jury
heard and rejected, there is no reasonabl e possibility any rati onal
jury woul d have found Foster not guilty of capital nurder based on
that testinony and affidavit. Foster, 2005 U.S. Dist. LEXIS
13862, at *48-49.

Foster conceded during oral argunment his actual-innocence
claimis raised here only as a stand-alone claim As the district
court held, actual-innocence is not an independently cognizable
federal -habeas claim Dowthitt v. Johnson, 230 F.3d 733, 741-42
(5th Gr. 2000), cert. denied, 532 U. S. 915 (2001); see also G aves
v. Cockrell, 351 F.3d 143, 151 (5th GCr. 2003).

The Suprenme Court recently decided House v. Bell, 126 S. C
2064 (2006), a habeas case in which “House, protesting his
i nnocence, [sought] access to federal court to pursue habeas corpus
relief based on constitutional clains that are procedurally barred
under state |law', id. at 2068; and as a stand-al one claimfor such
relief, id. at 2086. The Court concluded House provided
substanti al evidence suggesting he mght not have commtted the
murder for which he was convicted; and thus held he satisfied the
Schl up standard, enabling himto use his actual —i nnocence claimto
rai se an otherw se procedurally barred habeas claim [|d. at 2087.

The Court, however, “decline[d] to resolve” whether Herrera

| eft open the possibility of stand-al one actual —i nnocence cl ai ns.
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| d. It further stated: even if a stand-al one actual —i nnocence
claim were hypothetically cognizable, House was not entitled to
relief on that basis, despite neeting the Schlup standard. 1d. at
2087.

Absent an en banc, or intervening Suprene Court, decision, one
panel of this court may not overrule a prior panel’s decision.
E.g., Hogue v. Johnson, 131 F.3d 466, 491 (5th Gr. 1997), cert.
deni ed, 523 U. S. 1014 (1998). Because House did not change the | aw
to recognize the validity of stand-al one actual —i nnocence cl ai ns,
this panel may not entertain Foster’s stand-alone claim E g.,
Dow hitt, 230 F.3d at 741-42. Accordingly, pursuant to the
earlier-described two-prong AEDPA standard for whether to grant a
COA, Foster is not entitled to a COA on this claim

B

In reviewing, under the deferential AEDPA standard, the
district court’s granting conditional habeas relief, its findings
are reviewed for clear error; conclusions of |aw, de novo. E.g.,
Schaetzle v. Cockrell, 343 F.3d 440, 443 (5th Cr. 2003), cert.
denied, 540 U. S. 1154 (2004). As di scussed, pursuant to AEDPA,
federal - habeas relief cannot be granted “unless the chall enged
state court proceeding resulted in: (1) ‘a decision that was
contrary to, or involved an unreasonable application of, clearly
establ i shed Federal |aw, as determ ned by the Suprenme Court of the

United States’, 28 U S. C. 2254(d)(1); or (2) ‘a decision that was
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based on an unreasonabl e determ nation of the facts in |ight of the
evidence presented in the State court proceeding’ . 28 U S C
2254(d)(2)”. 1d. A decision is not unreasonable nerely because it
is incorrect; to be unreasonable, it nust be both incorrect and
obj ectively unreasonable. MIller v. Dretke, 420 F. 3d 356, 360 (5th
Cir. 2005).

As also discussed, a state court reaches an unreasonable
result when it correctly identifies the relevant precedent but
unreasonably applies that precedent to the facts. W ggi ns v.
Smth, 539 U S. 510, 520 (2003). Habeas relief will not be granted
when the “state court, at a mninum reaches a satisfactory
conclusion”. MIller, 420 F. 3d at 360 (internal quotation omtted).

On direct appeal and in his federal -habeas petition, Foster
clainmed: pursuant to the Ei ghth Arendnent, he was ineligible for
the death penalty “because he did not kill, attenpt to kill, or
intend to kill [Mchael] LaHood”. Foster, 2005 U S. Dist. LEXIS
13862, at *76. At oral argunent here, Foster based his Eighth
Amendnent chal | enge | argely on t he above-descri bed act ual —i nnocence
claim asserting he was ineligible for the death penalty because he
was actually i nnocent. Because we deny Foster a COA on that claim
we do not consider it. Instead, we consider his Ei ghth Anendnment
claimas presented to, and decided by, both the Court of Crim nal

Appeal s on direct appeal and the district court.
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In rejecting this claim on direct appeal, the Court of
Crim nal Appeals held the evidence supported the jury' s finding on
the follow ng special issue, and with it, the death penalty. See
TCCA opn. at 31-32. That special issue asked whether the jury
“found from the evidence beyond a reasonabl e doubt that Kenneth

Foster actually caused the deceased’ s death, or that he intended to

kill the deceased or another, or that he anticipated that a human
life would be taken”. ld. at 12 (internal quotation omtted)
(enphasi s added). Because it was undisputed that Brown shot

M chael LaHood, the issue relevant to Foster was whether the jury
found he “anticipated that a human |ife would be taken”. 1d.

The Court of Crim nal Appeals had previously rejected simlar
clainms in Lawton v. State, 913 S . W2d 542, 555 (Tex. Crim App
1995), because, “before an accused can be convicted of capita
murder as a party [as Foster was], it nust first be determ ned
beyond a reasonable doubt that the accused harbored a specific
intent to pronbte or assist in the conmssion of intentional
murder”. TCCA opn. at 32. Therefore, for Foster’s direct appeal,
the court held it was inconsequential the jury may have found
“Foster only anticipated that death would result” from his
participation in the conspiracy. Id.

The district court held this direct-appeal hol di ng
unr easonabl e under AEDPA. | n addressing Foster’s Ei ghth Amendnent

claim the <court first discussed applicable Suprene Court
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precedent. Ennund, 458 U. S. 782, held the death penalty coul d not
be inposed on a getaway driver who not only neither conmmtted
mur der nor intended anyone be killed, but also did not even w t ness
the murder. Tison, 481 U. S. at 158, however, created an exception
to Ennmund, holding the death sentence constitutional for an
acconplice: (1) whose participationin the crine was najor; and (2)
who di spl ayed “reckless indifference to human life”. Tison upheld
the death penalty for two brothers who hel ped arm prisoners for a
successful prison escape; aided that escape; participated in the
robbery of a famly to further the escape; and then did nothing to
stop the nurder of that famly. 1d. at 151.

Rel ying upon Suprene Court precedent discussed infra, the
district court granted Foster conditional habeas relief because a
jury had not nmade both requisite Tison findings: (1) that Foster
substantially participated in the robbery—conspiracy; and (2) that
he acted with reckless indifference to hunman life. Foster, 2005
US Dist. LEXIS 13862, at *82-83. In so holding, as also

di scussed infra, the court held the jury had nade the reckl ess-

indifference finding. It held, however, that the jury had not been
required to nake the first of the two required findings: t hat
Foster “had major participation in the felony conmtted, i.e., the

arnmed robbery conspiracy that culmnated in [Mchael] LaHood's

murder”. Id. at *80 (internal quotation omtted).
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Along this line, the district court did not, however, accept
Foster’s claim that, as the group’s driver, he was per se
ineligible for the death penalty. The court ruled a rational jury
unquestionably could have nade the above requisite mgjor-
participant finding, based on the follow ng evidence: when
arrested, Foster had a pair of cellular tel ephones fromrobberies
commtted a few nights before the nurder of M chael LaHood; on the
ni ght M chael LaHood was killed, Foster drove his co-defendants
around nei ghbor hoods wth which he was famliar; he shared in the
proceeds of the night’'s earlier robberies; no evidence suggested
anyone directed Foster “to take up his extended pursuit” of Mary
Patrick’s vehicle as she drove to M chael LaHood s house; and Steen
believed Foster was in charge that night because he controlled
where the conspirators drove and when they stopped. 1d. at *8l.

Neverthel ess, the district court held Apprendi v. New Jersey,
530 U.S. 466 (2000), Ring v. Arizona, 536 U S. 584 (2002), and
Bl akel y v. Washington, 542 U S. 296 (2004), “nmake clear that only
a jury can nmake the factual determ nations necessary to inpose a
sentence of death on a crimnal defendant”. 1d. at *82 (enphasis
added). Foster’s conviction becane final, however, in April 2000
(when the Suprenme Court denied review from his direct appeal),
before Apprendi, R ng, and Bl akely were deci ded. None of those
cases applies retroactively. Schriro v. Summerlin, 542 U S. 348,

358 (2004) (Ring does not apply retroactively); In re El wood, 408
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F.3d 211, 213 (5th Cr. 2005)(Apprendi and Blakely do not apply
retroactively). Therefore, they do not apply to this case.

Accordi ngly, because, as the district court noted, no evi dence
supports finding Foster intentionally nurdered M chael LaHood or
i ntended that he be nurdered, the court should have exam ned the
entire record of the state court proceedings to determ ne whet her
any state court nmade the requisite Tison/Ennmund findings. Cark v.
Johnson, 227 F.3d 273, 281 (5th Cr. 2000), cert. denied, 531 U S
1167 (2001).

Simlar tothe Court of Crimnal Appeals’ decisionreviewedin
Clark, it appears the Court of Crimnal Appeals upheld Foster’s
deat h-sentence on a flawed | egal theory, based on its 1995 deci sion
in Law on. As noted supra, the Court of Crimnal Appeals held
that, before convicting Foster, the jury had to determ ne he
specifically intended either to nurder M chael LaHood or pronote or
assist in that nurder. The cases Lawton cites (for exanple, Tucker
v. State, 771 S.W2d 523, 530 (Tex. Crim App. 1988)) discuss the
8§ 7.02(a) instruction, which states a defendant tried for capital
murder as an acconplice is death-penalty eligible only if he
intended to pronote or assist in the commssion of a capital
nurder. Tex. PenaL CooE 8§ 7.02(a).

Foster's jury was instructed pursuant to both 88 7.02(a) and
(b). Section 7.02(b) does not require the sane |level of intent.

It allowed the jury to convict Foster if it found he should have
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anticipated a co-conspirator mght commt nurder, even if Foster
did not intend for that nmurder to occur. TeEx. PENAL CobE 8§ 7.02(b).
Therefore, the Court of Crim nal Appeals erred by relying on Lawt on
to uphold Foster’s death sentence.

As di scussed, our review does not end nerely because the state
court’s decision was based on flawed reasoning. Neal v. Puckett,
286 F.3d 230, 246 (5th Gr. 2002) (federal habeas court reviews
only a state court’s decision, not the reasoning behind that
decision), cert. denied, 537 U S. 1104 (2003). Therefore, as in
Clark, we examne the entire state-court record to determ ne
whet her any state court nmade the requisite Ennund/ Ti son findings:
(1) that Foster played a major role in the crimnal activities
leading to Mchael LaHood's death; and (2) that he displayed
reckl ess indifference to human life.

1

Addressing the second required finding first, and as the
district court hel d, Foster obviously displayed reckless
indifference to human life. The jury found as much when it
answered the earlier-described special issue in the affirmative
(the jury could not answer that issue in the affirmative unless it
found, at a mninum Foster anticipated a |ife would be taken).
The district court stated:

[I]nsofar as [Foster] argues there was legally

insufficient evidence showing that he acted
wth reckless disregard for human life, that
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contention | acks any arguable nerit. Fost er
could not have helped but anticipate the
possibility that a human life would be taken
in the course of one or nore of his co-
conspirators’ ar nmed r obberi es. By
transporting a pair of pot-snoking arned
robbers to and fromone robbery after another,
Foster clearly displayed the type of “reckl ess
disregard for human life” the Suprene Court
had in mnd when it enployed that term in
Ti son. Foster knowi ngly engaged in crimna
activities known to carry a grave risk of
death. ...
Foster, 2005 U S. Dist. LEXIS 13862, at *78-79 (enphasis added).
2.

Despite the above-described district-court holding to the
contrary, there was a state-court finding that Foster played a
major roleinthe crimnal activity culmnating in M chael LaHood’ s
murder. First, it is at |east arguable the jury made that finding.
In any event, the Court of Crimnal Appeals did. Accordingly, its
ruling was not unreasonabl e under AEDPA

a.

As discussed, the jury was allowed to find Foster guilty of
capital nurder by finding he anticipated a |life would be taken, a
| esser standard than requiring intent to kill. Concomtantly, the
jury could have used the special issues to find Foster ineligible
for the death penalty based on his role in the crine. For exanple,
the jury found Foster anticipated a |life would be taken; but, had

it believed Foster did not play a nmajor role in the activity

leading to Mchael LaHood’'s nurder, it could have found, for
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another of the special issues, that he would not I|ikely be
dangerous in the future and, thus, answered that special issue in
the negative, notw thstanding the evidence presented for Foster’s
crimnal conduct on other occasions.

It did not. Instead, it found Foster anticipated a life would
be taken and presented a risk of future dangerousness; therefore,
it reconmended he receive the death sentence. As discussed, the
speci al issues, however, did not require the jury to find Foster
had specific intent to kill; nor did they explicitly require the
jury to consider the Enmund/Tison requirenents. Therefore, as
noted above, we consider the Court of Crimnal Appeals’ direct-
appeal opinion.

b.

That court denied Foster's claim that the evidence was
insufficient to “support a finding that Foster deliberately engaged
in any cul pabl e conduct that caused death”. Foster v. State, No.
72,853 at 12. It noted the trial evidence denonstrated Foster:
(1) actively participated in the group's robberies; (2) knew
menbers of the group were using a gun to commt them (3) shared
the proceeds from them (4) was the getaway driver; and (5)
expressed no renorse when M chael LaHood was nurdered. 1d. at 13.
Therefore, the court held a rational jury could have determ ned
Foster anticipated a life would be taken. 1d. [In addition, the

court noted: after Brown shot M chael LaHood, Foster “drove him
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away ... , all the while telling Brown to hide the gun”, id. at 10;
further, when police pulled over the vehicle, Foster encouraged
Brown to hide the gun in his underwear, id. at 5.

These rulings denonstrate the Court of Crimnal Appeals
determ ned Foster was, inter alia, a major participant in the
night’s crimnal activities, including the robbery and nurder of
M chael LaHood. That court, like the jury, rejected Foster’s
clains that he did not participate in the robberies and did not
know Brown was planning to rob M chael LaHood.

A death sentence violates the Eighth Arendnent if it is not
proportional to the crinme for which the defendant was convi cted.
See Tison, 481 U.S. at 148 (noting death sentence for arned robbery
violates the E ghth Anendnent because it is excessive).
Furthernore, as the Suprene Court has held, the death penalty
serves two nmai n purposes: deterrence and retribution. 1d. at 148-
49. The rationale of retribution is to hold a crim nal defendant
liable in direct proportion to his personal culpability. Id. at
149. Enmund hel d the death penalty excessive, in violation of the
Ei ght h Arendnent, because the defendant’s personal conduct was so
attenuated from the nurder it did not warrant that sentence.
Enmund, 458 U.S. at 798. On the other hand, the Court held the
Tison brothers’ substantial role in the activities leading to
mur der denonstrated the personal culpability justifying such a

sentence. Tison, 481 U S. at 158.
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In a nunber of ways, the Court of Crimnal Appeals’ rulings
regardi ng Foster are simlar to those noted by the Suprene Court in
uphol di ng the deat h sentence for the non-shooters in Tison. There,
the Court discussed the findings by the Arizona Suprene Court,
whi ch had noted: “After the killings [the brothers] did nothing to
di sassoci ate [thensel ves] from[the shooters], but instead used the
victins’ car to continue on the joint venture, a venture that
| asted several nore days”. Tison, 481 U. S. at 145. |In addition,
the Suprene Court noted the brothers nade “no effort to assist the
victins before, during, or after the shooting”. |Id. at 151. Like
the Tison brothers, Foster did nothing to disassociate hinself from
Brown after the shooting; instead, as the Court of Crim nal Appeal s
noted, he waited for Brown to return to the car and drove away,
|ater telling Brown to hide the nurder weapon.

Further, Tison noted both of the death-sentenced non-shooters
assisted, in the prison breakout, a man they “knew had killed a
prison guard in the course of a previous escape attenpt”. 1d.; see
also id. at 139 (noting previous escape attenpt was “a nunber of
years” before the one in issue). The facts in Tison are anal ogous
to those here. In denying Foster’s claim that the evidence was
insufficient to support the jury's affirmative answer to the
f ut ur e- dangerousness special issue, the Court of Crimnal Appeals
noted: a day or two before M chael LaHood was nurdered, Foster,

Steen, Dllard, and Brown had participated in another arned
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robbery, TCCA opn. at 11; and, previously, Foster and a friend shot
at people in a truck while driving al ongsi de themon a hi ghway, id.
at 12. In sum as stated by the district court, discussed supra,
a rational fact finder could have found: Foster was a mmjor
participant; and he acted with reckless indifference to human |ife.
That the other robbery did not result in a murder in no way
suggests Foster did not play a major role in either that robbery or
the one leading to M chael LaHood s murder. This point is further
supported by Foster’s having previously fired a weapon into the
nmovi ng vehicl e.

As st ated above, and pursuant to AEDPA's deferential standard
of review, because the Court of Crimnal Appeals (and arguably the
jury) made the requisite Ennmund/ Tison findings, that court’s
deci sion was not unreasonabl e. Accordingly, the district court
erred in granting Foster habeas relief.

L1l

For the foregoing reasons, a COA is DEN ED;, the conditiona

habeas relief is VACATED, and habeas relief is DEN ED
COA DENI ED; CONDI TI ONAL HABEAS GRANT VACATED,

HABEAS RELI EF DEN ED
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