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Petitioner Anthony G aves appeals the district court’s
denial of his wit of habeas corpus. Because we concl ude that
the statenents suppressed fromthe defense were both excul patory
and material, we reverse the judgnent of the district court with
instructions to grant Graves’ wit of habeas corpus.

| .

Ant hony Graves was convicted of capital nurder and sentenced

to death in 1994 for the capital offense of nurdering six people

in the sanme transaction. The procedural history of G aves’
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convi ction, post-conviction appeals and wit petitions is
presented in our previous opinions addressing Gaves’ application
for certificate of appealability. This court originally granted
COA only on Graves’ Brady claimthat the state failed to disclose
to Graves that key prosecution wtness and Graves’ co-defendant
Robert Earl Carter inforned the district attorney that G aves was
not involved in the charged crine on the day before he testified

to the contrary at Graves’ trial. G aves v. Cockrell, 351 F.3d

143 (5th Cr. 2003)(“Gaves I”). On rehearing, this court
nmodified its order and also granted COA on Graves' claimthat the
state's failure to disclose Carter's all eged statenent

inplicating his wife in the crines violated G aves' rights under

Brady. Gaves v. Cockrell, 351 F.3d 156 (5th Gr. 2003)("“G aves
I1”). The case was remanded to the district court

for an evidentiary hearing to determne: (l) the
substance of the alleged statenent described above,
along with Carter's statenent allegedly exonerating
Graves; (2) whether G aves was aware of these
statenents or exercised due diligence to discover these
statenents; (3) whether the state's failure to disclose
these statenents was material to Graves' defense under
Brady; and (4) for a determ nation of whether G aves is
entitled to relief on these cl ains.

Gaves 11, 351 F.3d at 159. COA was denied on all other clains.

On remand, an evidentiary hearing was held before Magistrate
Judge Froeschner who, after reviewing briefly the facts of the
crime, nmade the follow ng factual findings in his report and
recommendati on.

Carter’s wfe, Cookie, was also indicted for the
of fense of capital nmurder. Attorneys Calvin Garvie and
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Lydi a d ay-Jackson, who defended G aves at trial,
believed this indictnent to be a sham based on fal se
evi dence presented to the grand jury and obtained only
in order to pressure Carter to testify against G aves.
Evidentiary Hearing Transcript (“EHT”) at 129, 168.
Nevert hel ess, Burleson Country District Attorney
Char| es Sebesta, who prosecuted G aves, insisted that
the State believed fromearly on that Cookie
participated in the killings and that all evidence
pointed to the invol venent of three people. 1d. at 57,
98. Indeed, the State’'s theory fromthe beginning of
the trial was that at | east three people had acted
together in the nurders. |d. at 174.! Texas Ranger
Coffman testified at trial that his investigation
showed “at | east three and possibly four” perpetrators
were in the Davis hone when the nurders occurred.

Trial Transcript (“TT"), vol. 38 at 3728.

Prior to the beginning of Graves’ trial, the
District Attorney’s office had been in negotiations
wth Carter and his appellate attorney for Carter’s
testinony agai nst G aves. According to Sebesta, no
final agreenent on the terns had been reached prior to
Carter’s arrival in Brazoria County for Gaves’ trial
al though any final plan was to involve the use of a
pol ygraph exam before he testified. I1d. at 51. The
early discussions also involved Carter’s condition that
the State woul d not ask himquestions about his wfe’'s
role in the nurders. 1d. at 54.

Sebesta net with Carter in the early evening of
Cct ober 21, 1994.2 According to Sebesta, Carter al nost
imedi ately clained, “I didit all nyself, M. Sebesta.
| didit all nyself.” 1d. at 60. Wen Sebesta stated
that he knew that was not true because of the nunber of
weapons used, Carter quickly changed his story and
clainmed that he commtted the nurders with Graves and a
third man called “Red.” 1d. at 61, 94, 95. Carter had
earlier inplicated a person nanmed “Red” during the
mur der investigation, and the State believed that
Theresa Carter may have been known by that nicknane.
Petitioner’s Ex. 9 at 24. Wen Sebesta proposed that

! This theory appears to be based on the nunber of victins,
six, and the nunber of nurder weapons, three (a gun, knife and
hamrer), not on any specific physical evidence.

2 This was the evening of the second day of the
guilt/innocence phase of the trial.
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“Red” was actually Cookie, Carter denied it and agreed
to take a pol ygraph exam EHT at 95.

Since the pol ygraph exam ner had been out sick
that day, he was called to cone in to adm nister the
exam |1d. at 96. The report states that Carter signed
a pol ygraph rel ease statenent, had the exam expl ai ned
to him and then changed his story once nore before the
exam was given by stating that he had killed the Davis
famly wth Gaves but without “Red.” Petitioner’s
Ex.9 at tab 4. The interviewer then posed the
follow ng questions to Carter: (1) “[Was your w fe,
Theresa, with you [at the tinme of the nurders]?” and
(2) “[When you refer to ‘Red’ in your statenent, are
you taking about your wife, Theresa?” Id. Carter
answered “no” to both questions. The pol ygraph
exam ner concluded that Carter was not being truthful
in either response. 1d. \Wen the polygraph results
were explained to him Carter once nore changed his
story. He now admtted that Cookie was involved in the
murders with hinself and Graves. He also stated that
he had invented the character “Red” but |ater admtted

t hat Cookie was sonetinmes called “Red.” |Id. VWhen
Sebesta asked himif Theresa had used the hamer in the
murders, Carter answered “yes.” EHT at 96.

In addition to the tentative deal to forego
questions about Cookie in exchange for testifying
agai nst Graves, the State had al so been working on a
broader agreenent that would allow Carter to accept a
life sentence rather than death if his case were
reversed in appeal. This required Carter to testify
agai nst both Graves and Cookie. 1d. at 67. By the
time the Cctober 21 neeting concluded, he had
tentatively assented to do so, though no final
agreenent was reached. 1d. at 62, 103, 105. The next
nmor ni ng, however, Carter refused to testify against
Cookie and reverted to the initial terns already worked
out with the State. Both Carter and Sebesta then
accepted the tentative agreenent as the final deal for
hi s testinony.

At the evidentiary hearing, Garvie denied that he
knew before, or at any tine during, trial that Carter
had told Sebesta he killed the Davis famly hinself.
Sebesta testified that he nentioned the statenent to
Garvie on the norning Carter testified. |I|d. at 149.
The Court accepts Garvie' s version of this event based
on his credibility as a wtness and as being consi stent
with his vigorous defense of Graves at trial. Sebesta
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did reveal part of the polygraph results on the norning
of Cctober 22 when he told the trial judge: “last night
at 8:30 M. Carter took a polygraph[,] and the basic
question involved his wife, Theresa. |t shows
deception on that polygraph exam nation. But,

obvi ously, we can’t go into polygraphs here, but |
think counsel is certainly entitled to know that.” TT,
vol. 35 at 3360. Garvie asked no questions about what
t he pol ygraph involved. Garvie's co-counsel testified
that it did not occur to the defense to inquire into
Sebesta’s statenent because they believed the

i ndi ct ment agai nst Cooki e was unfounded. EHT at 134.
Nor did it fit the defense’'s theory of the case.
According to Ms. O ay-Jackson, the defense thought that
at |l east two people were involved in the killings but

t hat Cooki e was not one of them 1d. at 122. The
State then called Carter to the stand and revealed to
the jury that he was testifying in exchange for an
agreenent that questions would not be asked about his
wife. TT, vol. 35 at 3429.

Graves’ habeas attorneys appear to have first
| earned of Carter’s statenent, “I did it all nyself,”
in 1998. On June 19, 1998, Gaves’ fornmer attorney
took a deposition fromCarter in which he clained to
have acted alone. Ex parte Gaves, No. 40,812-01 at 97
ff. That statenment was excluded fromthe record by the
state court as inherently unreliable because G aves’
attorney failed to notify the State, as required by
law, in order to allow cross-exam nation. Carter again
recanted his trial testinony in a May 18, 2000,
deposition attended by both Sebesta and Graves’ current
counsel. Sebesta |ater appeared on the Geral do Rivera
show Deadly Justice on Septenber 3, 2000, and repeated
Carter’s self-confession. Sebesta stated: “yes, and at
that point he [Carter] did tell us, ‘Oh, | did it
myself. | didit.” He did tell us that.” Petitioner’s
Ex. 1.

The magi strate judge found that Sebesta did not reveal

Carter’'s statenment that he commtted the nurders alone to the

def ense and that because Graves’ attorneys had no way of know ng

about the statenent, they had no reason to exercise due diligence

to discover it. The magistrate also found that this statenent

was not naterial because Carter’s claimthat he acted al one
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contradi cted the evidence and because the jury already had
consi derabl e evidence of Carter’s multiple inconsistencies and
credibility issues.

As to the statenent linking Carter’s wife Cookie as a direct
participant in the crines, the magistrate found that the defense
did not exercise due diligence to discover the statenent after
Sebesta told them about the polygraph results. He also found
that the statenent is not excul patory because it inplicated
Graves based on the governnent’s three person theory. The
statenent would al so have contradicted the testinony of one of
Graves’ witnesses who testified that Cookie and G aves were not
cl ose and that Cookie was honme at the tinme of the nurders.

Considering the effect of the statenents together, the
magi strate found that the sane concl usion woul d be reached. The
t hree person version of the crinme, which inplicated Cookie, was
nost consistent with the State’s versions of events and woul d
have reinforced prior statenments by Carter also inplicating
G aves.

The district court considered G aves objections to the
magi strate’s report and recommendati on, dism ssed themall and
accepted the magistrate’s report, denying G aves’ Brady clains.
The district court also denied Graves’ Mtion to Abate, which is
not raised as an issue in this appeal. G aves appeals.
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In a federal habeas corpus appeal, we review the district

court’s findings of fact for clear error and its concl usions of

| aw de novo. Valdez v. Cockrell, 274 F.3d 941, 946 (5th Cr.
2001). \Wether evidence is material under Brady is a m xed

question of law and fact. Summers v. Dretke, 431 F.3d 861 (5th

Cr. 2005), citing Trevino v. Johnson, 168 F.3d 173, 185 (5th

CGr. 1999).

Both of Graves’ Brady clains were dismssed by the Texas
courts as abuses of the wit, i.e. on procedural grounds.?
Because these clains were not adjudicated on the nerits in State
court, a prerequisite for the applicability of 28 U S. C. 2254(d),
t he hei ghtened standard of review provided by the Anti-Terrorism
and Effective Death Penalty Act (“AEDPA’) does not apply. 1d. at

946-47; Jones v. Jones, 163 F.3d 285, 299-300 (5th Gr. 1998);

Fi sher v. Texas, 169 F.3d 295, 299-300 (5th GCr. 1999), citing

Larry W Yackle, A Priner on the New Habeas Corpus Statute, 44

BUFF. L. REV. 381, 420-21 & n. 129 (1996)(stating that state
court decision that claimwas procedurally barred cannot be
adj udi cation on the nerits, for purposes of AEDPA).

% In our decisions granting COA, we concluded that G aves
had established cause for the procedural default because the
state did not disclose the statenents until after Gaves filed
his initial habeas petition. See Gaves |, 351 F.3d at 154,
Gaves Il, 351 F.3d at 158. G aves’ petition was renanded to the
federal district court for an evidentiary hearing and a deci sion
on the nerits of his Brady clains, fromwhich Gaves now appeal s.
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In Brady v Maryland, 373 U. S. 83, 87 (1963), the Suprene

Court held that “the suppression by the prosecution of evidence
favorable to an accused upon request viol ates due process where
the evidence is material either to guilt or punishnent,
irrespective of the good faith or bad faith of the prosecution.”
Evidence is material “if there is a reasonable probability that,
had the evidence been disclosed to the defense, the result of the

proceedi ng woul d have been different.” Kyles v. Witley, 514

U S 419, 433 (1995). Brady applies equally to evidence rel evant
to the credibility of a key wwtness in the state’s case agai nst a

defendant. Gaqglio v. United States, 405 U S. 150 (1972).

The Kyl es deci sion enphasi zes four aspects of materiality.
First, “a showing of materiality does not require denonstration
by a preponderance that disclosure of the suppressed evi dence
woul d have resulted ultimately in the defendant’s acquittal
(whet her based on the presence of reasonabl e doubt or acceptance
of an explanation for the crine that does not incul pate the
defendant).” 514 U. S. at 434. The question is not whether the
def endant woul d have received a different verdict with the
di scl osed evi dence, but “whether in its absence he received a
fair trial, understood as a trial resulting in a verdict worthy
of confidence.” Id. A “reasonable probability of a different
result” is shown when the suppression “underm nes confidence in

the outcone of the trial.” 1d.
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Second, the materiality test is not a test of the
sufficiency of the evidence. The defendant need not denobnstrate
that after discounting the incul patory evidence by the
undi scl osed evi dence that there would not have been enough
evidence to sustain the conviction. Rather, a Brady violation is
establ i shed by show ng “that the favorable evidence could
reasonably be taken to put the whole case in such a different
light as to underm ne confidence in the verdict.” 1d. at 435.
Third, harm ess error analysis does not apply. 1d, Fourth,
“materiality to be stressed here is its definition in terns of
suppressed evidence considered collectively, not itemby item”
Id. at 436.

Graves bases his Brady clains on two suppressed statenents
the state admts Carter nmade on the evening before Carter
testified at G aves’ trial - first, that Carter comnmtted the
crimes alone, and second, that Carter’s wi fe Cookie was an active
participant in the nurders.

No one disputes that Carter was the state’'s star wtness.
Graves nmade no self-incrimnating statenents to the police before
his trial. He testified before the grand jury denying al
i nvol venent and expl ai ni ng his whereabouts on the night of the
murders. The only potentially incrimnating statenents all egedly
made by Graves were heard over the jail house intercom system
The persons reporting these statenents were effectively cross-

exam ned on the reliability of the intercomsystem their ability
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to recogni ze Graves’ voice since his cell could not be seen from
their listening post, and their failure to nmake contenporaneous
reports of the comments.

The only physical evidence tied to Graves that was
marginally linked to the crines was a sw tchbl ade kni fe brought
forward by Graves’ forner boss that was identical to one that he
had given to Graves as a gift. The nedical exam ner testified
that the knife wounds on the victins were consistent with that
knife or a knife with a simlar blade. Gaves’ nedical expert
testified that a wide range of knives with simlar dinensions to
the switchbl ade were al so consistent with the victins’ wounds
i ncluding holes in skull caps of sonme of the victinms. None of
the nmurder weapons were recovered. Thus, it is obvious fromthe
record that the state relied on Carter’s testinony to achieve
Graves’ conviction. It is in this context that the materiality
of the suppressed statenents nust be exam ned.

a. The suppressed statenent by Carter that he commtted the
crimes al one.

The district court found that G aves was not aware of
Carter’s statenent that he commtted the crinme by hinself but
found that the statenent was not material.* Qur original

assessnent of this statenent was that it “was extrenely favorable

4 District Attorney Sebesta contradicted Graves' counsel
and testified at the habeas hearing that he told G aves’ defense
counsel Garvie of this statenent outside the courtroomthe
nmorning after Carter made the statenent. The district court did
not find Sebesta credible on this point.
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to Graves and woul d have provi ded powerful anmunition for counsel
to use in cross-examning Carter.” Gaves |, 351 F.3d at 155.

Al t hough we did not have a conpletely accurate version of the
events surrounding the statenent at the tinme of our original

opi nion, under the facts as found by the district court on renmand
we reach the sane concl usion.

Carter’s statenent that he acted alone in commtting the
murders is particularly significant because it was the first
statenent Carter nade that inplicated hinself wthout also
inplicating Graves. The only other statenent Carter made pre-
trial excul pating G aves was before the grand jury. In that
statenent Carter clained that neither he nor G aves was invol ved
inthe nurders. At trial the state recognized that its case
depended on the credibility of Carter and the prosecutor
enphasi zed Carter’s consistency in his various statenents in
nam ng Graves as an acconplice. 1In Carter’s grand jury testinony
Carter testified that he only gave G aves’ nane to investigators

because he was coerced.® The prosecutor explained Carter’s grand

5> Before the grand jury, Carter testified as foll ows:
| couldn’t harm anybody, but during interrogation,

bet ween seven and ei ght hours or so, | was told that
t hey got enough evidence on ne to give nme the death
penalty. | know | haven’t done anything wong. | know

| wasn’t in Sonerville like they say | was. They say
they know that | didn't do it, but I know who did it
and they wanted ne to give a nane so | tried to tel
themthat | don’t know anybody.

And by being pressured, being hurt, confused and
didn’t know what to think, | said Anthony G aves off
the top of ny head.
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jury testinony by pointing out that Carter’s testinony, that
nei ther he nor Graves was involved, followed threats by G aves.®
Carter’s suppressed md-trial statenent excul pating G aves was
not coerced and woul d have undercut the state’s argunent that
Carter did not inplicate Graves before the grand jury because
Graves threatened him The state’s case depended on the jury
accepting Carter’s testinony. @G ven the nunber of inconsistent
statenents Carter had given, the state faced a difficult job of
persuading the jury that Carter was a credi ble wtness, even
W t hout the suppressed statenment. Had the defense been able to
cross-exam ne Carter on the suppressed statenent, this may well
have swayed one or nore jurors to reject Carter’s trial version
of the events.

Per haps even nore egregious than District Attorney Sebesta’s
failure to disclose Carter’s nost recent statenment is his
deli berate trial tactic of eliciting testinony from Carter and
the chief investigating officer, Ranger Coffman, that the D. A

knew was fal se and designed affirmatively to lead the jury to

6 After eliciting testinony from Carter that G aves had
t hreat ened him physically and verbally while they were housed in
the Burl eson County Jail, the follow ng exchange took pl ace
bet ween Sebesta and Carter as Carter testified at Gaves’ trial:
Sebesta: Wat did you do when you went to the Burl eson
County grand jury?
Carter: Li ed.
Sebesta: Wiy did you lie?
Carter: Because | was afraid.
Sebesta: How did you go about |lying to thenf
Carter: Saying that | nmade up the whole story, that it
didn't take pl ace.
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believe that Carter made no additional statenent tending to

excul pate Graves. District Attorney Sebesta asked Carter to
confirmthat, with the exception of his grand jury testinony
where he deni ed everything, he had always inplicated G aves as
being wwth himin commtting the nmurders. Carter answered in the
affirmative. Sebesta al so asked Ranger Coffrman, after Carter
testified, to confirmthat all of Carter’s statenents except the
grand jury testinony inplicated Graves. Sebesta also confirned

t hrough Ranger Cof fman that he understood his obligation to bring
to the prosecutor’s attention any evidence favorable to the
defense. Although there is no factual finding regardi ng whether
Ranger Cof fman knew of Carter’s statenent that he commtted the
crinmes alone, Sebesta clearly knew of the statenent and used
Ranger Coffrman as well as Carter to present a picture of Carter’s
consi stency in namng G aves that Sebesta clearly knew was fal se.

b. The suppressed statenent by Carter that Cookie was an active
participant in the nurders.

The state stipulated that Carter told Sebesta, *Yes, Cookie
was there; yes Cookie had the hammer.” This statenent was al so
made the night before Carter testified in G aves’ trial. Sebesta
did not inform Graves’ counsel of this statenent. He did
di sclose to the court and counsel that Carter had failed a

pol ygraph regardi ng Cookie’s involvenent.” The district court

" Sebesta nade the following statenent: “There is sonething
| need to put on the record froma [sic] excul patory standpoint.
It cannot be used, but last night at 8 30 M. Carter took a
pol ygraph and the basic question involved his wfe, Theresa. It
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found that after hearing about the pol ygraph, G aves did not
exerci se due diligence to discover the substance of the
statenment. The district court also found that the statenent was
not excul patory because it did not excul pate Graves. Rather it
was consistent with the state’s three person theory, that the
crime was commtted by Carter, Cookie and Graves. W disagree on
all points.
Due Dil i gence?

The district court found that Sebesta’ s in-court statenent
“was not so vague in light of the surrounding circunstances that
t hey shoul d not have inquired about it further.” However,
Sebesta’s statenent did not reveal or even inply that Carter gave
a statenent affirmatively nam ng Cookie as an active partici pant
in the nurders. The defense had specifically requested any
information related to any party, other than G aves and Carter,
who the state alleged was involved in the crine. They had no
evi dence that Cookie was involved in the crinme and viewed her
indictment as a tool to get Carter to testify. This assunption
was confirmed by Sebesta’s discovery response. Sebesta’s
response to the defense’ s discovery request was that “there were
sone nanes that were given” to the State, but that “[t]hey’ re not
necessarily parties to the crinme but they are people who may have

- may possibly have sone information on those. Sebesta’s

shows deception on that polygraph exam nation. But, obviously,
we can’t go into polygraphs here, but | think Counsel is
certainly entitled to know that.”
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questioning of Carter at Graves’ trial about Cookie’s involvenent
al so reinforced defense counsel’s belief that she was invol ved,
if at all, after the crimes were commtted. |In Sebesta’s
questioning of Carter, Sebesta asked Carter to confirmtheir
agreenent that he would not ask any questions about his w fe and
to confirmthat he had “not asked [him any question about what

she may or may not know about it. When t he defense cross-

exam ned Carter, they asked about Cookie’s whereabouts and who
possessed the hammer. Carter’s testinony was obviously different
than the statenent he gave Sebesta the previous night that Cookie
was there and Cooki e had the hamrer.

We disagree with the district court’s conclusion that the
def ense did not exercise due diligence to discover the statenent
regardi ng Cookie’s involvenent in the crinmes. Gaves counsel
had specifically requested the information disclosed in the
statenent. We view Sebesta’ s statenent regardi ng the pol ygraph
hi s di scovery responses and questioning of Carter as m sl eadi ng
and a deliberate attenpt to avoid disclosure of evidence of
Cooki e’ s direct involvenent. At a mninmm Sebesta’s mnim
di scl osure was insufficient to put the defense on notice to
inquire further, particularly in light of the state's discovery
di scl osure.

Excul patory?
Graves next challenges the district court’s concl usion that

the statenent regardi ng Cookie’ s involvenent is not excul patory
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because the statenent inplicated G aves as well.® The district
court found that the statenent is not excul patory because it
i nplicated G aves based on the governnent’s three person theory.
It also found that the statenment would have contradicted the
testinony of one of Graves’ w tnesses, Tanetra Ray, who testified
t hat Cookie was honme at the tinme of the nurders. Again, we
di sagr ee.

The statenent regardi ng Cookie s direct involvenent in the
crime is excul patory for several reasons. First, each party’s
t heory about how nmany people were actively involved in the crine
is just a theory based on the nunber of people killed and the
nunber of weapons used. The defense had submtted that two
peopl e were probably invol ved and had specifically requested any
information related to any party, other than G aves and Carter,
who the state alleged was involved in the crine. Al though Cookie
had been indicted, the defense viewed the indictnent as a tool to
pressure Carter into testifying. As we noted in our prior
opinion, “if Gaves had been furnished with Carter’s statenent,
it could have provided himw th an argunent that those two

persons were Carter and his wife rather than Carter and G aves.”

8 (Gaves also argues that the district court erred in
concluding that in this suppressed statenent, Carter nanmed both
Cooki e and Graves as participants in the nurders. G aves views
this suppressed statenent as one in which Carter nanmed only his
w fe Cookie as a participant in the crines. The district court
found that after the pol ygraph exam nation Carter admtted that
Cooki e was involved in the nurders with himand G aves. Based on
our review of the record of the habeas hearing, that factual
finding is not clearly erroneous.
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Gaves Il, 351 F.3d at 159. Also, Carter’s statenent, placing
Cookie directly at the scene and actively involved in the
murders, puts his deal with the state to testify only on the
condition that he not be questioned about Cookie’ s involvenent in
adifferent light. It provides a stronger argunent to G aves
that Carter was |ying about Graves involvenent to save Cookie.

The district court did not reach the issue of materiality of
the statenent. That issue will be discussed in the follow ng
section regarding the effect of the two statenents consi dered
t oget her.

C. The statenents consi dered together?

The sole remai ning i ssue under Graves’ Brady claimis
whet her, considered together, the two statenents - Carter’s claim
that he did it hinself and Carter’s statenent directly
inplicating his wife Cookie in the nurders - are material. W
conclude that they are. |If both statenents had been tinely
furnished to Graves, he could have persuasively argued that (1)
the murders were commtted by Carter alone or by Carter and
Cookie; and (2) Carter’s plan fromthe begi nning was to exonerate
Cooki e, but a story that he acted al one was not believable, so he
inplicated G aves so the prosecution would accept his story and
decline to prosecute Cookie.

The state argues that the conbined statenents are not
mat eri al because they are inconsistent and coul d have been

damaging to Graves if the jury believed that the nost credible
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account of the nurders involved three killers, Carter, Cookie and
Graves. The problemw th the state’s argunent is that it

anal yzes the significance of the suppressed evidence agai nst a
backdrop of how the defense presented its case at trial wthout

t he suppressed statenents. |If the two statenents had been
reveal ed, the defense’s approach could have been nuch different
(as set forth above) and probably highly effective.

Case law fromthe Suprenme Court is supportive of a finding
of materiality on these facts - particularly because the case
agai nst Graves rests alnost entirely on Carter’s testinony and
because the state presented testinony inconsistent wwth the two

suppressed statenents. In Gglio v. United States, 405 U S. 150

(1972), the Suprene Court reversed the defendant’s judgnent of
conviction and remanded for a new trial because the prosecutor
failed to disclose a promse of leniency to a key witness. The
court concluded that the suppression affected the co-
conspirator’s credibility which was an inportant issue in the
case and therefore material .

In Banks v. Dretke, 540 U S. 668 (2004), the Suprene Court

reversed this court’s denial of COA to the defendant on his Brady
claim The state withheld evidence that would have all owed

def endant to show that two essential prosecution w tnesses had
been coached by police and prosecutors before they testified and
al so that they were paid informants. |In addition, prosecutors

al l owed testinony that they were not coached to stand uncorrected
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at trial. In Kyles v. Witley, 514 U S. 419 (1995), the

defendant’s conviction was reversed and remanded for a new trial.
The prosecution had suppressed statenents of key w tnesses and an
i nformant who were not called to testify resulting in a Brady
vi ol ati on because their statenents had significant inpeachnent
val ue. Gaves’ case presents a cumulation of the elenents found
violative of a defendant’s right to excul patory evidence in the
above cases.

| V.

Because the state suppressed two statenents of Carter, its
nmost inportant witness that were inconsistent wwth Carter’s trial
testinony, and then presented fal se, m sleading testinony at
trial that was inconsistent wth the suppressed facts, we have no
troubl e concluding that the suppressed statenents are material.
Carter made several inconsistent statenents throughout the
i nvestigation and pre-trial period. |In sonme he denied al
i nvol venent, in sone he inplicated hinself and G aves, and then,
just before he testified against Gaves, he gave the statenents
at issue in this appeal accepting full responsibility as the sole
mur derer and anot her statenent placing his wife Cookie as an
active participant in the nurders. |f the defense had known
about the statenent placing Cookie at the scene and gi ven
Carter’s continuing condition that he would only testify if he
were not asked about Cookie's involvenent, the defense could have

expl ai ned every statenent inplicating G aves as a neans of
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protecting Cookie. As indicated above, these statenents are
particularly inportant in this case because G aves’ conviction
rests alnost entirely on Carter’s testinony and there is no
direct evidence linking himwth Carter or wiwth the nurder scene
other than Carter’s testinony. |In addition, Carter’s statenent
that he commtted the crinmes alone is inportant as the only
statenent he nmade excul pating Graves while inplicating hinself.
The conbi nation of these facts |eads us to conclude “that the
favorabl e evidence could reasonably be taken to put the whol e
case in such a different light as to underm ne confidence in the
verdict.” Kyles, 314 U S. at 435. Stated differently,

di scl osure of the statenents “would have resulted in a markedly
weaker case for the prosecution and a markedly stronger one for
t he defense.” 1d. at 441.

For the foregoing reasons, the judgnent of the District
Court is reversed and the case is remanded with instructions to
grant the wit of habeas corpus unless the state proceeds to
retry petitioner within a reasonable tine.

WRI T GRANTED. REMANDED.



