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BENAVI DES, Circuit Judge:

Ri chard Kubow appeals the district court’s grant of summary
judgnent. We affirm
| . FACTUAL BACKGROUND AND PROCEDURAL HI STORY

In an instance of particularly unfortunate timng, fire struck
Kubow s nusic store during the early norning hours of Septenber 27,

2003, just three days after the store’s insurance policy expired.



Kubow originally insured the store in Septenber 2001, wth
Hartford Insurance Goup (“Hartford”), through Town & Country
Fi nancial Services, d/b/a Colony Wst Financial Services, Inc.
(“Col ony West”). The one year policy becane effective on Septenber
24, 2001.

Hartford renewed Kubow s policy for an additional year on
Septenber 24, 2002. In June 2003, however, Hartford determ ned
t hat Kubow s insurance score was unacceptable and decided to not
renew the policy for the next year. Hartford miiled a letter to
Kubow on June 11, 2003, indicating that it would not renew the
policy after its expiration at 12:01 a.m on Septenber 24, 2003.

Kubow s bookkeeper, Deborah Bol en, received the letter on June
16, 2003. She faxed the notice and nost recent billing statenent
to Diana Leon at Colony West, with the foll ow ng note:

Attached is the notice of cancellation. Please advise if

this can be reconsidered. Also attached is a copy the

[sic] insurance statenent. Please |let ne know what

period this covers and status of this acct. Thanks.
Leon advi sed Bol en over the phone that the account was current, but
did not advise as to whether the decision could be reconsidered.
Because t he account was current, however, Bol en assuned the policy
would renew, and filed the notice without telling Kubow. The
policy expired on Septenber 24, 2003.

After business hours on the 25th, Colony Wst faxed Kubow a

proposal to place his coverage with St. Paul |nsurance. The offer

was condi ti oned on Kubow si gni ng and returning the acceptance form



along with a $200 broker’s fee. The next day, Kubow and Bol en nade
several unsuccessful attenpts to reach the Col ony Wst agent who
sent the fax. Fire struck the uninsured business during the early
nmor ni ng hours of Septenber 27.

Hartford deni ed Kubow s cl ai m because the policy was not in
effect at the tine of the fire. Kubow filed suit against Hartford
instate court.! The case was renpved to federal court and Hartford
moved for summary judgnent on all clainms. Kubow and Hartford
indicated willingness to forgo an evidentiary hearing, and the
district court granted sunmary judgnent for Hartford.

1. STANDARD OF REVI EW

W review a grant of sunmary judgnent de novo, using the sane
criteria enployed by the district court. Hanks v. Transcon. Gas
Pipe Line Corp., 953 F.2d 996, 997 (5th Gr. 1992). Summary
judgnent is appropriate when “there is no genuine issue as to any
material fact and . . . the noving party is entitled to a judgnent
as a matter of law” Fep. R Qv. P. 56(c). A court’s role at the
summary judgnent stage is not to weigh the evidence or determ ne the
truth of the matter, but rather to determ ne only whether a genui ne
i ssue exists for trial. Anderson v. Liberty Lobby, Inc., 477 U.S.
242, 249 (1986). Because M ssissippi |aw controls the disposition

of the clains in this diversity case, we apply the law in the sane

'Kubow al so originally included Colony Wst and its agent in
that suit. Those parties, however, subsequently settled, |eaving
Hartford as the | one defendant.



manner as a M ssissippi court. DiPascal v. New York Life Ins. Co.,

749 F.2d 255, 260 (5th Gr. 1985).

1. DI SCUSSI ON

A Kubow cannot enforce the policy servicing agreenent as
a third party beneficiary.

Hartford and Col ony West entered into an |nsurance Sal es and
Servi ce Agreenent, through which Hartford agreed to handl e billings,
policy renewals, cancellations, coverage change requests, and
simlar commercial insurance services on designated policies. Kubow
attenpts to enforce this agreenent as a third party beneficiary.

Under M ssissippi |aw, the contract between the origina

parties nust have been entered into for [Kubow s] benefit, or at
| east such benefit nust be the direct result of the performance
within the contenplation of the parties.”” United States v. State
FarmMut. Auto Ins. Co., 936 F.2d 206, 209 (5th Cr. 1991) (quoting
Burns v. Washington Sav., 171 So. 2d 322, 325 (Mss. 1965)). The
agreenent existed for the nmutual benefit of Hartford | nsurance and
Col ony West, asserting each’s duties and rights for purposes of
operations. Because Hartford and Col ony West did not enter into the
agreenent for Kubow s benefit, and because his benefit was not a
direct result of the agreenent, Kubow is not a third party
beneficiary.

Even i f Kubow were a third party beneficiary, he has not shown

that Hartford breached duties arising under the agreenent: the
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agreenent did not include any requirenent that Hartford conmuni cate
wth him did not require Hartford to place Kubow w th another
carrier in the event of nonrenewal, and did not nmake Hartford
Kubow s agent for the sake of tort clains.

B. Col ony West never rescinded Hartford' s notice of non-
renewal, nor did it renew the policy.

Kubow unsuccessfully points to two acts by Col ony West to argue
that it rescinded the nonrenewal or renewed the policy.

On June 17, 2003, Bolen asked Col ony Wst whether (1) the
account was current and (2) whether the nonrenewal could be
reconsi dered. Colony West nmade no representation with regards to
the renewal of the policy, but confirned that the policy was
current. By her own adm ssion, Bolen mstakenly assuned that
because the account was current, it would renew despite the noti ce.

Kubow cites several cases finding that an agent had bound the
principal through its representations to an insured, but all of
t hose cases i nvol ved express representati ons nade on the part of the
agents that are not present in this case. See, e.g., Black v. Fid.
& C@uar. Ins. Underwiters, Inc., 582 F.2d 984, 990 (5th Cr
1978) (agent expressly assured policy hol der of coverage); Canal Ins.
Co. v. Bush, 154 So. 2d 111 (M ss. 1963) (sane); Liverpool & London
& @ obe Ins. Co. v. Hnton, 77 So. 652, 654 (Mss. 1918)(sane).
Col ony West never nmade an express representation that Kubow s policy
woul d be renewed.

Kubow s argunent that Col ony West renewed the Hartford policy
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by faxing hima letter offering coverage with another conpany on
Septenber 26, 2003, also fails. The letter offered insurance with
St. Paul Insurance, not Hartford. As such, the letter could not
possi bly create coverage with Hartford.

Even if the letter could be interpreted as offering coverage
wth Hartford, it still could not independently create that
cover age. Kubow s Hartford policy expired at 12:01 a.m on
Septenber 24, 2003. The letter faxed to Kubow by Col ony West cane
after the expiration of the Hartford policy. Under M ssissippi |aw,
an agent’s representations can conti nue coverage, but cannot serve
as a basis to create coverage. See Stewart v. Qulf CGuar. Life Ins.
Co., 846 So. 2d 192, 202 (Mss. 2002); Enployers Fire Ins. Co. v.
Speed, 133 So. 2d 627, 629 (Mss. 1961) (“An insurer nmay be estopped
by its conduct or know edge frominsisting on a forfeiture of a
policy, but the coverage or restrictions on the coverage cannot be
extended by the doctrines of waiver or estoppel.”).

C. Hartford is not vicariously liable for general
negl i gence by Col ony West.

Kubow argues that Col ony West was negligent when it failed to
fully answer Bol en’s questions on June 17, 2003, and that Hartford,
as the principal, is vicariously liable for that negligence.

It is true that Hartford, as principal, can be bound by acts
of its agent that are within the scope of the agent’s real or
apparent authority. See Ford v. Lamar Life Ins. Co., 513 So. 2d

880, 888 (M ss. 1987). OQur reviewof M ssissippi case |lawi ndi cates
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that a principal can be held vicariously liable for the
m srepresentations of its agent, but not for its agent’s genera
negligence. See, e.g., Andrew Jackson Life Ins. Co. v. WIIians,
566 So. 2d 1172, 1180 (Mss. 1990)(citing several cases for
proposition that principal is |iable for msrepresentations within
scope of agent’s actual or apparent authority). There is no
anal ogous case under M ssi ssi ppi | awhol di ng a principal vicariously
liable for the general negligence of its agent.

Bol en asked whet her the nonrenewal could be reconsidered, and
if the paynents were current. Col ony West answered the second
gquestion, but never responded to the first, and so Bol en assuned t he
policy would renew. I|deally, Colony West shoul d have fully answered
the question or referred Bolen to Hartford. However, Colony West
never nmade a fal se representation, nor any representation regarding
renewal, to Bolen that gave rise to vicarious liability on the part
of Hartford. |In the absence of such a representation, Hartford is
not |iable for any general negligence by Col ony West, and we need
not consi der whet her such negligence exists.

D. There is no basis for punitive danmages.

Kubow asks this court to award him punitive damages. G ven
that we affirm the district court’s summary judgnent, no basis
exists to award punitive damages agai nst Hartford.

V. CONCLUSI ON

For the foregoing reasons, we AFFIRM the district court’s

summary judgnent.






