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EDI TH H JONES, Chief Judge:

Petitioner Marti n Gonzal ez- Mal donado (“ Gonzal ez”) appeal s
a Board of Immgration Appeals (“BlIA’) decision finding him
statutorily ineligible for cancellation of renpoval and voluntary
departure. Because Gonzal ez did not give fal se testinony about his
address for the purpose of obtaining inmmgration benefits, see
8 U S.C 8 1101(f)(6), we CGRANT the petition for review

| . BACKGROUND

Martin Gonzal ez- Mal donado illegally entered the United
States in 1989 at the age of fourteen. He |ived and worked in the
United States illegally until he net with a California attorney,
Roberto Fernandez, in 2001 to “fix his status” through an asyl um

appl i cation. Even though Gonzalez was living in New Mexico, he



followed the attorney’s instructions to put the attorney’s
California mailing address on the application to ensure that the
attorney woul d receive i nportant court docunents through the mail

By signing the application, Gonzalez swore that its contents were

either “all true or not all true.”?!

At an interview with an asylum officer in March 2001
Gonzal ez testified that he had lived in southern California since
Decenber 2000, despite having signed a declaration in which he
swore to tell the truth during his interview The officer’s notes
specifically indicate the oath was adm nistered.? Neverthel ess,
the officer concluded that Gonzal ez was ineligible for asylum and
referred his case to an inmgration judge (“1J").

Gonzal ez appeared before an I J and conceded renovability,
W t hdrew his asylum application, and sought relief in the form of
cancel |l ati on of renoval or voluntary departure. Gonzalez testified
before the 1J that he had told the asylumofficer during his March
2001 interviewthat he had lived in California since Decenber 2000,
even though he was actually living in New Mexico. He al so
testified that the asylumofficer had asked if the information in

the application was correct, and that he had answered yes, even

t hough he knew the address was incorrect. Gonzal ez recounted that

1
this case.

The al | egations in Gonzal ez’ s asylumapplication are not at issue in

2
heari ng.

The record does not include a transcript of the March 2001 asyl um



he had put the attorney’s California address on the application at
the attorney’ s direction.

On April 19, 2004, the 1J denied cancellation of renoval
and voluntary departure, concluding that Gonzal ez could not show
good noral character because he gave fal se testinony at the asyl um
hearing in March 2001 with the subjective intent of obtaining
imm gration benefits. The BIA adopted and affirmed the [1J's
opi ni on on August 2, 2005. Gonzal ez now petitions for review in
this court.

1. STANDARD OF REVI EW

The BIA concluded that Gonzalez was statutorily
ineligible for relief because he | acked good noral character. This
| egal conclusion is reviewabl e de novo under the REAL I D Act. See

8 US C 8§ 1252(a)(2)(D); Hernandez-Castillo v. More, 436 F.3d

516, 519 (5th Cir.), cert. denied, 127 S. . 40 (2006). The BIA' s

fact findings are reviewed for substantial evidence. See Lopez-

Gonez v. Ashcroft, 263 F.3d 442, 444 (5th Gr. 2001) (per curiam

Under the substantial-evidence standard, a decision wll be
affirmed unless the “evidence conpels a contrary conclusion.”

Carbaj al -Gonzalez v. INS, 78 F.3d 194, 197 (5th G r. 1996). This

court reviews only the decision of the BIA and not that of the |J,
except to the extent that the 1J' s decision influenced the BIA s
decision. 1d. Here, the Bl A expressly “adopt[ed] and affirnfed]”

the 1J's deci sion.



[11. DI SCUSSI ON
A. False Oral Testinony
To qualify for cancellation of renoval, Gonzal ez nust
show that he possessed “good noral character” for the ten years
preceding his application for relief. See 8 U.S.C. 8§ 1229b(b)(1).
A person does not have good noral character if he “has given fal se

testinony for the purpose of obtaining any benefits under this

chapter.” 8 U S.C. 8§ 1101(f)(6). ““ITlestimony’ is limted to
oral statenments made under oath . . . [and] with the subjective
intent of obtaining immgration benefits.” Kungys v. United

States, 485 U. S. 759, 780, 108 S. Ct. 1537, 1551 (1988); see also

Bel tran- Resendez v. I NS, 207 F.3d 284, 287 (5th Cr. 2000).

Gonzal ez argues that he did not provide false oral
testinony during his March 2001 asyluminterview. He notes that
the asylumofficer failed to mark on the asyl umapplicati on whet her
Gonzal ez had certified whether the facts in the application were
true.® However, the asylum officer’s notes show that Gonzal ez
testified that he had lived in California since Decenber 2000, even
though he was then actually living in New Mxico. Gonzal ez
admtted tothe I J that he had |ied about his address to the asyl um

of ficer.

8 We need not speculate onthe lJ's reliance onthe witten application

because there was sonme proof of an oath confirming it. Cf. Kungys, 485 U S. at
780, 108 S. Ct. at 1551 (“‘testinmony’ is linmted to oral statenents nmade under
oath”); Beltran-Resendez, 207 F.3d at 287 (“false witten statenent is not fal se
testinmony under § 1101(f)").




Gonzal ez also contends there is no evidence that he
provi ded an oral oath at the asylumhearing. Kungys, however, does
not require that the oath be given orally; only the false
statenents need be nmade orally. See 485 U. S. at 778, 108 S. . at

1551; Beltran- Resendez, 207 F.3d at 287. There is substanti al

evidence in the record that Gonzalez signed an oath before the
asylum officer in which he swore “to tell the truth during [the]
interview” Accordingly, the BIA s conclusion that Gonzal ez
provi ded fal se oral testinony is supported by substantial evi dence.
B. Subjective-Intent Requirenent
Going to the heart of this case, Gonzal ez contends that
the false testinobny about his address was not nmade with the
subjective intent to obtain immgration benefits. A finding that
Gonzalez has given false testinony is alone insufficient to
establish that he |acks good noral character. See 8 U S C
8§ 1101(f)(6). The statute al so provides that the m srepresentation
must have been “nmade with the subjective intent of obtaining
immgration benefits.” Kungys, 485 U. S. at 779-80, 108 S. C. at
1551. M srepresentations nmade for other reasons |ike enbarrass-
ment, fear, or a desire for privacy do not neet this requirenent.
Id. at 780, 108 S. C. at 1551. Although Kungys rejected a materi -
ality requirenent because no such requirenent appears in the
statutory text, the Court pointedly observed that

it will be relatively rare that the Governnment wll be
able to prove that a m srepresentation that does not have



the natural tendency to influence the decision regarding
immgration or naturalization benefits was nonethel ess
made with the subjective intent of obtaining those
benefits.

ld. at 780-81, 108 S. Ct. at 1551.
This court explained the Suprene Court’s subjective

intent requirenent in Liwanag v. INS, 872 F.2d 685 (5th Cr. 1989),

which held that the BIA correctly refused to grant voluntary
departure, a decision also governed by 8§ 1101(f)(6), because the
alien’”s msrepresentation about his marital status showed his bad
nmoral character. 1d. at 688, 690. The alien’s false testinony
was both material and subjectively intended to obtain immgration
benefits; the success of his visa application turned precisely on
his marital status. Id. at 686, 689; see also 8 US.C
8§ 1153(a)(2). Liwanag fell squarely within 8 1101(f)(6), as there
could be no other purpose in his msrepresentation than to obtain
the desired inmm gration benefit.

Liwanag is distinguishable fromthis case. Gonzalez's
m srepresentation is i nmaterial because his address had no bearing
on his receipt of immgration benefits. We understand that
8§ 1101(f)(6) “denom nates a person to be of bad noral character on
account of having given false testinony if he has told even the
nmost immaterial of lies with the subjective intent of receiving
immgration or naturalization benefits.” Kungys, 485 U S. at 780,
108 S. . at 1551. Neverthel ess, the Governnent has a nore

difficult burden to show that Gonzalez nade an inmmateri al



m srepresentation with suchintent. See id. The record concerning
his msstated address denobnstrates, if anything, that Gonzal ez
| acked the subjective intent to use the fal se testinony inproperly.
He provided his |lawer’s address in Santa Ana, California, to the
asylum officer after the lawer told himit would facilitate the
| awer’s receiving court appearance notices. Hi s subjective
intent, fairly viewed, was to facilitate the inmm grati on process,
not to predetermne or influence its favorabl e outcone. He was not
t hereby denonstrating “bad noral character.”

Rei nforcing this benign characterization of Gonzalez’s
intent is his otherwi se spotless record as an enpl oyee, a husband
and father, all of which the IJ acknow edged, but failed to include
in the overall finding of intent. Notably, the IJ repeatedly
stated that she was “favorably inpressed” wth Gonzal ez,
specifically finding that he was a nationally recogni zed enpl oyee
of the Marriott Corporation who had worked hard to support hinself
and his famly. |In addition, the IJ was inpressed wth Gonzal ez’s
efforts as a good husband and father to assimlate into this
country and becone “a respected nenber of the comunity.” See

United States v. Hovsepian, 422 F.3d 883, 888 (9th Cr. 2005) (en

banc) (citing evidence of good noral character). Aside fromhis
fal se testinony at the March 2001 asylum hearing, the record is
devoi d of evidence of Gonzal ez’s bad noral character. This is not
to say that Gonzalez’'s good character trunps the statutory
disability based on fal se testinony, but his character sheds |ight

7



on whet her he had an i nperm ssi bl e subjective intent in connection
with the fal se testinony.

Under the circunstances, Gonzalez’'s Ilisting of his
attorney’s address for the attorney’ s convenience is nore akin to
a msrepresentation to avoid enbarrassnent, fear, or to protect
one’s privacy than a false statenent nade to obtain immgration
benefits. Kungys, 485 U.S. at 782, 108 S. C. at 1552; cf. Medina

V. Gonzales, 404 F.3d 628, 637 (2d Gr. 2005) (petitioner’s lies

about political persecution, even though made at the direction of
her attorney, were deliberately made to enhance her chances of
obtaining immagration relief). Al t hough the asylum application
itself sought to obtain inmmgration benefits, we cannot conceive
how this m srepresentation, even if deliberate, was intended to

i nfluence the asylum officer’s decision. See, e.d., Hovsepian,

422 F.3d at 888 (om ssions were honest oversights rather than
del i berate m srepresentati ons nade with subjective intent to obtain
naturalization). Put otherwise, if Gonzalez’s immterial m sstate-
nment about his residency in California runs afoul of § 1101(f)(6),
the subjective-intent requirenent explained in Kungys becones
superfluous. The evidence “conpels a contrary conclusion” to the
Bl A finding that Gonzal ez subjectively intended, by neans of false
testi nony about his address, to obtain inmmgration benefits.

V. CONCLUSI ON



Accordi ngly, we GRANT the petition for review, VACATE t he
BIA's decision and order, and REMAND to the BIA for further

proceedi ngs consistent with this opinion.



